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GH, 


The ryventy fifth Day of March, 
1 686, 


dreſs made to them ,” by Sir George Mackenzie of Roſehabgh, 
Knight, His Majeſties Advocat, for Licencing a Book, Entituled, 
OBSERVATIONS onthe ACTS of PAR LIA- 
MEN T, Made by King JAMES the Firſt, Second, Third, Fogrth, 
Fifth, 2ycen MAR Y,King J AMES #heSixth, and King CHARLES 
the Firſt and Second, The [aids Lords Do hereby Anthorize the ſaid BOOK 
of OBSERVA TIONS #0 be Printed : And further, Grants Or- 
der and Warrandito His Majeſties [aid Advocat, his Heirs, Executors, or 


| T He Lords of His Majeſties Þxjwy Council Having Conſidered an Ad- 


Aſsigneys, For the Sole and only Printing , or .Rt-printing of the ſame, or 


ending theresf , during the ſpace of nineteen Tears , after the Date of theſe 
Preſents, br JNhort fad all Perſons whatſomever , during the ſaid 
ſpace, to Print, Re-print, Import, or Vend any of the ſaids BOOKS of 
OBSERVATIONS, without Licence from the aforeſaids , under 
the pain of Confilcation thereof , to them, or either of them, beſides being 
further puniſhed as the Council [hall think fit, in caſe of Contravention, Ex- 


tracted by me, WILL. PATERSON, 


Cls. Sts. Concilij. 


' The ſaid Sir George Mackenzie Do hereby. Affign, and Diſpone the 
toreſaid ARof Council, and all the Clauſes therein-contained , in Fa- 
vours of Thomas Brown Stationer in Edinburgh , his Heirsand Afſhgneys, 
with power to him and his foreſaids, to Do and A by vertne thereof in all 
Points, as fully and freely as I might have done my ſelf, before the ma- 
king hereof, As witneſs theſe Preſents , ſubſcribed by me at Zdinbargh, 


the 13 day of November 1686. | 
GEORGE MACKENZIE, 


LIMI- 
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Wherein L. It is Obſerved, if they be in Deſuetude, 


$f PARLIAMENT, 


MADE BY 

King Fames the Firſt, 
King Fames the Second, 

King James the Thrd, 

King James the Fourth, 
King Fames the Fifth, 

Queen Mary, | 
King James the Sixth, 
King Charles the Firſt, 
| King Charles the Second, 


: BSERVATIONS 


Abrogated, Limited, or Enlarged. 2. The Deciſi- | 
ons relating to theſe As are mentioned. 3. Some 
new Doubts not yet decided, arc hinted at. 4. Pa- 
rallel Citations from the Civil, Canon, Feudal and 
Municipal Laws, ana the Laws of other Nations 
are adducd, for clearing theſe Statutes, 
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Printed by the Heir of Andrew Anderſon, Printer to His moſt Sacred Majeſty, |. 
and are to beSold by Thomas Brown, and other Book-ſellers, 1687, | 


Price Bound ſeven Ponrd ten ſhillins Scots, 
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7 One are ſo much obliged to 
| Laws as Monarchs, ſince by 
I them Millions whom cor- | 
rupt Inclination , and mi- 
ſtaken Intereſt tempe to 
| ſhake their. 1 hrones, are 
| yctlorced by thele to defend 


them, atd find great fatisfaRtjon in the reaſonableneſs 


avd gentlen: {s of that kind of force; By thoſe Your 
Majeſties Predecefſors wete-able to Govern us very 
lops, without any other Arms : And when ſucceſsful 
Ulurpers got the moſt yidorious Armies in Europe, 
theſe Armies were perſwaded by Law to ferve You 
and ruine them,tho they faw in Y our ſervice a difſolu- 


tion of that Society for which chey had with much 
| & 2 Courage, 


\L 

ET 
Courage, but no Juſtice ſ6 often expoſed their lives: 
Topreyent which for the future, provident Law ſert- 
led on Your Majeſty, ſuitable Revenues to defend 
Your Aythoritie, and therein ſhewed that the ſafety 


of the King and Law. were inſeparably joyned. 


leis toour FAMES'S that weowe the great Bo- 
dy of our Laws, and ſo there lyes a ſpecial obligati- 
on upon Your Majeſty to cheriſh them as their Off- 
ſpring, to maintain them as Y ourſureſt and leaſt ex- 
penſive Guards , and to look on them as the only 
Counſellours that can neither be byaſſed by partiali- 


' ty nor intereſt. 


But becauſe Your Majely "a a ſpecial eſteem for 
Heroes,and Courage; Allow me torepreſent to you that 
all thoſe eminent Romans,who conquered theWorld, 
were raiſed by Pleading, and the Commaad of Ar- 
mies were rewards beſtowed by the ſuffrages of the 
People on thoſe who Pleaded beſt for them; nor did 
Ceſar (as their Story obſerves) rake him tothe Camp, 
but becauſe heleved rather to be firlt there, than ſe: 
cond to Cicero at the Bar, where if he had ſtayed, he 
had not deſtroyed his native Countrey,which Cicero 
| who 


(0) 
who continued toPlead, fowiſelypreſerv'd. That is the. 
moſt generous heart, which is warmed by Reflection, 
elevated by the hopes of Fame, and uſed to Viftory;. 
And no Reflections are fo firong as thoſe of men 
alwaysimploy din reaſoning;Famehasno ſuchTrum- 
pet as Eloquence ;. nor can Courage give ſo many 
and ſolide Victories as Reaſon does, and ſuch Cou- 
rage dots the love of Juſtice inſpire, in thoſe who a- 
dore it , that our Profeſſion has had its own Martyrs 
too, who dard to die for it, without being diverted by 
agion; from looking fixedly on the terreurs of 
death, or comfortedby the hopes of eſcaping it, as 
Souldiers in Battels are. The vertuous Papinian isa 
plorious inſtance of this, who being chicf Miniſter * 
of State to his Emperout; after he had illuftrated the 
Law by many learned Volums before he attaincd to 
| theage of 36. chooſed rather to die than juſtifie a 
barbarous aQ even in his Prince & Maſter; This only 
uſeofour Reaſon we want under Your Majefties hap- 
py Reign, you being more unwilling to command 
what is unjaſi, than any of Your Subjects would beto 
ſuffer. And it was,Sir,the attending Your Royal Bro- 
ther&Y ou,that hightn'd thus in me an eſteem of Law, 
for I could not bar admire that fixt Juſtice which 
goyern'd 


( Y 

goveritt fo abfolutely rwo-Glorionts, and Wik Mo-_ 
narchs, and made ſo many thouſands bappy under 
them, amongſt whom none is- more {enfible of 
that general Happineſs F"_ ot Your a ſpeci- 
al Fayours, than, | 


Myy it pleaſe Your MAJESTY, 


Tow MAJESTIES 
* moſt Dutiful, Lojal, 
and Obedient $ ubjett 


% and Servant, 


GEORGE MACKENZIE, 


TO. 
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TI» - 


TO THE _ 


READER 


- 


oy: 
M our,” eqvelly defiross ro have my deſigns ſucceed; andiare- 
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de(s how they are cenſord. We bave an excellent pattern for a Lawyer 


wi young- 
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en then. 


- z 
- 


"ud;  buk my Jefigh 
3 Wh or, as aft 
others of this kind, ſhould not be jade 26) aby ane. Pace, bit by the 
tor few jet. of ns 4 Ling 6 Juldles Su ry We) o 
me ronfulerable pains, ever-afrer T was Kings 4dvicit, | be ds 
att. Hts or 28h fdes, which. Jomelime 1 bnit; hal betargr'y treat- 
ed 3 the Papers 1 fhalÞ leave; © OOO 
1. 4s j1 {0 wei Readers th Enod, that I Ghte ſowctimes os AF 
th Skeens Edition; -ard ſometimes by Gleridoeks; ard ſothitt AF nbich 
for inftiirce50 tht 34 in the ont,” may be the 4th in theotlerg: (i  - 
2. Sometimes 1 refer wy Reader fir the Explication of one 4dG, ts 
the Obſervations on another, and yet ſometimes peſbh it is ngt ireated 


ikere, which was gccaſien'd by my not having all my Papers togither ;, 
tat thy [Ah may lbok the Index of Glendocks 47s; and y will 
nd the 1: omiticd treated In ont or other of the Ads relating to that 


Subje@®: and thes alſo that Index may ſerve generally for one to this 
Book alſo. 
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3. 1 folltis ſometimes the ordinary opinion thoagh poſſibly it is at 
avy own: C =- opinions being ſtill ſafe ever ks 19 4 

je 4- The errors of the Trauſcribty have occafion'd thoſe here correted, 
and it were very fit that the Fuyer would cauſe corel? the Book before 
be read it; for thus by ſwab paing he may prevent conſiderable miſtakes, 
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OBSERVATION: 
Upon the 


STATLU LIES and ACTS 


. JAMES I. 


| Parliament |. 


" ES "Ws 
= FY ith 


n— 


== T is obſervable, that 0 our Parlia- A © T 
F-4; . ments, do ordinarily begin with 
AQs in favours of the Church, 
dS. as juſtimgn's codex Does : and 
this Statute renews the firſt 
A} Statute, Robert 1, caps I. Our 
Hiftory obſerves , that this A& 
was made..to oblige the Clergy 
to afliſt the King againſt Duke 
Murdoch; and this is the fir(t 
of theſe As , upon Which the 
reduction of EreGions . was 
_ founded in anno 1627. It being 
ſubſumed there; that though by 
this AB : all Deeds done to "the prejudice 'of the Church , are 
declared null-;- yer theſe EreQions were very prejudicial to it, bes 
in-«ffe&t alicnations of Church-benefices and Lands,, infavours 
Licks, 
—O make War againſt the King, is Treaſon ' and, even to ACT 
" make War" agair.ſt private Perſons, is puniſhable; conformro \, 
Gammon Law 3 that is to fay, conform to the Civil Law : for 
f _— Law- is ſtill called” rhe Comtmon'aw 1n our Statutes, 
"UE B which 


ACT 
Ze 


ACT 
4 


Fs 
% 


*preſent cuſtom, the raifing of Men in War-like. manner, by Muſter- 


_ mpf}, in two years valued Rent- 


$37 
2 2X; RET 

EET 7 

> p 


oh « bf ; 0 2 S | 
-, Objerpatians vin the firſt P arliament 


- which word we have borrowed from the French , Who call the 


Civil Law (Le droif commun;) and by the Common: Law, and, our 


1ng them, or forming them in Companies , or ſwearing them to 


Colours, though no defign againſt the King be proved,. is Treaſon- 


for to raiſe War, is a part of His Majeſties Prerogative; and. who- 
ever makes War, uſurps the Regal Power. The Civil Law , to 
which this relates , is,* /. 3. 4d, Jul. Maj. &- l. un. C, Ot armo- 
rum uſus, inſcia principe, dnterdifus fit: Nulli prcrſus, nobis uſciis 
atque inconfultis , quorumlibet armotum mavenqorymn copiaitriptiatur ; 
but the - Juſtices refuſed to ſuſtain the raiſing of fewer than an 
hundred men , to be Treaſon; or to ſuſtain, that the raifing them 
till after Letters of Fire and Sword, did infer more than a Convoca- 
tion. -Earl of Seaforth contra Aſſint, Feb. 2. 167g.» And*Invaſions 
made by one Subjet upon another, with numbers ofiMen withour 
theſe qualifications, was found only puniſhable as a Convocation 
by an Arbitrary puniſhment, butI conſider more thedefign than the 
numbers. | $3 


Ebellion , is properly xifing in Arms againſt the Common- 
R wealth , openly and natorly. It was called Perduellia by 
the Common Law : and that is the ſpecies of Treaſon , that 1s 
here puniſhed by forefaulture of Life, Lands and Goods, vid, R. Xt. 


h, 4. c. 1. leg. Malcol, 2. c. 12. quon. attach. c. 19. 


JT" Heſe who refuſe to afliſt the King, to puniſh notor Rebels, 
are by this A& puniſhed as fayourers of them. Notor Rebels, 

are only ſuch as are denounced Rebels, or againft whom there are 
Comnnſſions of Fire and Sword granted by the Council, or theſe - 
who have riſen in open Rebellign, though there be yet no legal dili- 
gence againſt them; as was decided Febr#ary 1680. and theſe who 
efuſe to affiſt againſt ſuch, are puniſhable as favourers of ſuch Re- 
bets that is to ſay, as Art and Part of their Crimes; as is clear, by the 
29 AG Par.3. Jas. 4. where fayourers of Rebels, are declared pu- 
niſhable, as Artand Part; and conſequently , theiftaying from the 
Kings Hoſt, after open Proclamation, commanding all Heretors ts 
g0 thereto, is puniſhable as Treaſon- and it is clear by the Journal 
Books, that this Crime has been puniſhed by Forefaulture,, Jaz. g. 
I577. andthe 21- of April 1599. Likewiſe, I find Andrew Naiff in 
Baldordy, pannalled for Treaſonable abidingtrom the Kings Hoſt, at 
the Raid of Bigger, 1568. And yet I find, that Abſents from the 
Hoſt are Bail'd , eMarch 15. 1576, though Treaſon is not of its 
own nature Bailable 3 and that theſe Pannals, who are doom'd to 
haye loſt their Eſtatesand Goods, after much debate, are notwuth- 
ſtanding q#0ed their Perſons only warded duringthe Kings pleaſure: 


. 


And His Majeſty, by His gracious Letter Nov. 1699: allowed fach 


as were abſent from the Holt at Bothwel-Bridge, to be only fined at 


Ls 


This AR was alſo the foundaxign of alk ous.old Proclamatigns; 
whereby all the Heretors, betwixs fx:y.a0d fixigen; werecharged 


to come to the Kings Hoſt, when, our Kings: were either engaged 


againſt 
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of "Kotg James. 'vhe: 
retorsand Liferenters; whether Men or-Women, -holding' immediat- 
dy of therKing , -werecitedz and they cited and brouight-out-their 
.Vaſſals; and therefore it was a-good- defence "that they held notof 
.the King, as is to be ſfeen.in the Jowrnal Books, Feb-19; 1600. "But 
.now. the Council commands all Heretors by: Proclamation, to'go 
.tothe Hoſt,under the command of ſuch Captains as.are' named in the 
-Proclamation. * This Obligation and' Statute, is not -now taken'a- 
way 'by the-late AQ, giving His Majeſty the 'Mihrnia, as wasfourid 
bythe Privy. Council Ofober 1677: and by the Juſtices 'in March 
1630, ſo that Heretors muſt attend either, but not both in the 
.ſame Countries - fo the laſt Aq& abrogates'not the tirſt, and that 
;being givenas a favour, were none, if it took-off the'firſt, which' is 
.greater, and ariſes from a- feudal obligation, oratF%aſt' is due to the 
-King as King, and without+which the peace of the ' Country could 
.not be:maintained - and bythe 4@& 25: Sef: 3: Par: 1: Car: 2: after 
the Militia is granted, the Parliament in the ſame AR, makesa further 
.tender of all - their Lives and:Fortunes, betwixt fixty and fixteen, 
When they ſhall be called for. 
Seennd, It was found:that this Crime'was not puniſhable now on- 
dy'by the puniſhment expreſt-in-Chap: 15: Stat: Alexander '2: 'where- 
by a Thane was only puniſhable in fix Cows, and a young "Cow : 'an 
.Ochiern 'in fifteen-Ewes, »or fix 'Shillings: -and a 'Labouring Man 
inone Cow and one Sheep - for that Statute is juſtly abrogated by 
this Act that is;poſteriorz the Remedies nthatStatute having been 
probably found ineffectual becauſe-of their meanriefs. This Ochi- 
.era is by Skeen called a Freeholder ; bat ['find by many 'old evi- 
dents, that an Ochiern is a Chief of the Branch of a 'great Family, 
who hasa conſiderable command; and 'it is the corruption of the 
Iriſþ Wockteran, whichſtgnifies {till in the H3gh/ants, a Maſter or 
Supe JOT, | 
 ., Terveo, It was found, that though tfuch as were above ſixty, or be- 
Jow ſixteen, were not obliged togo to the Hoft themſelves, becaufe 
of the 2 3, Stat: K. Wilt: (and this 1s fuftained Feb: 21:1600: ) yet 
their Age did not excuſe. them from fending, which clears, why 


| » _ _Devid Lawſon wasconvidt for byding from the Raid of. Dumfries, 


- po ortons time , though he was alleaged to be paſt ſixty 
five. | RE 
- |: Qnarto, That fach Burgefſes ashad Lands in the Countrey, were 


obliged to ſend one for theſe Lands ( though it was alleaged- 


that Burgeſſes did not uſually keep Horſes ) except they had been 
commanded by the Town where they lived, to ſerve there. 
2winto, That the Captains under whom they were command- 
edtogo to the Hoſt, could. not warrand them to ſtay at home; 
becauſe this Feudal obligation could nor be difpenſed with by Cap- 
tains, who were only. impowered to command - bat if they came 
ohce'oat, and were hſted; it was found, that the Gaptains might al- 
low them to return home, upon occaſion of ſicknefs;or for other ex- 
caſes, of which he was a competent Judges 
S$8xto., That the King needed not proye that the' Pannels came 
B 2 not 


-agaiaſt their Enemies at Home- or Abroad ; at which 9ecafions; He- 


WIE 
T 7% Þ 


AT —T: P ' TY 3 AS I» 
Obſervations" upon the firſt "Parliament 
not to the: Hoſt, that _ a Negative; bit 'that'F It was hecelfary | 
For the Pannel to provethat he-was at the Hoſt. - 3791 
 Septimo, That the King was not'obliged to- piove this Phinnels to 
be Heretors, butthat they were obliged/ to ' renunce any Heretage 
-they had,” in favours of+the King, 'if they: denied they were Keretors 
;even as in other caſes, - 'the King is not 'oblige&Þto - prove: 'thac--any 
were his Vaſſals, but they behoved to diſclatm, upon t theiwhazard : 
.and of old, :thenotoriety of their being Heretors, was 'refer'd tothe 
'Afize, without any further probation, as F##e12, 1557. and fone 
times to'the Pannels oath, asinithe caſe of Will:an Wallace, Jah 
'T 600, x 
OZavo, That not only. ach as were HiewiG by being aQually Ti- 
Feft, were-toſend tothe Hoſt, bur'that appearand'Heitrs, ' and fuch 
as poſleſſed the Pands, were to ſend; it being unreaſonable, . that the 
'appearand Heir's lying out , and not: :emering, ſhould -prejudge 
the King more: 1n this: caſe , "than it does as: tothe: cafuality of EE 
ponents OC. 
 . Nono, It was found, that ſuch as poſleſ,/d Ez the courtefie of $cor- 
land,.were obliged to go to the Hoſt, 'by an expreſs/ Deciſion at this E 
-time;” though the curiality-be bur a. Liferent; and other. Liferenters 1 
. were not | obliged to.go, {mce Heretors i in our Law: are exponed il In - 
oppoſition to Liferenters. | 
Theſe words in this AQ, (without 4 reaſonable excuſe ? ſcemto in- 
 finuate, thatnot only relevant or Jegal--Defences, » bat even, reafon= 
able or equitable Defences ought to be received, todefend ſach as 
ſtayed from the Kings Hoſt « | And thus Inqueſtsfavour ſach as were 
-knownto beof fo infiema Conſtitution, asthat they-could:not with. 
out great danger to. their Jife., undergo. thetatiguerof” an Army; 
though they were not labouring under any preſent form'd. Diſeaſe, 
or Morbss Soenticus: and for the ſame reiſon,. mean:Heretors were 
excuſed, though of old, . I find that thiswas found to be Ha Defence, * 
in thecaſe of Fohr: Roſs of Drumgranich, July 2.16008 but the rea- 
-ſon tharinclined the Judges in this year 168c-. nor ts fineiſmall He- 
-retors, was ,: becauſe the Proclamation:commanded:\none-:to-cqme | 
out, but ſuch as were to come upon Horſebackz ani fo,” Go SE: 
ly could be fined as Could keep Horſes:. and thaugh'the Be ifonsart.... 
this time, did only oblige ſuch as had/100h of valued Kerr 10)! ul ' F ' 
yet by the 120 «AG Par: 9: Jac: 1: ſuch as can ſpend twenty pound 1 
of Land-rent yearly, 'are ” obliged to keep. a, Rorſez// which: Eng” 
'267 AG Par: 1 Sion d : istobe computed: 200t:0f yearly tonnes »0 
Reot | [1 
I 6od by the Feudal Law , thatthe-Vaſſal qui Domirum In bells Ko 
2108 adjuvavit, 'ans periclitanters defernit , faidum amittchat;; Roſen” - 
:thal. | Conclyfs 16: nm: 1: bur: yet: the words '&f the Text 11! thee 
Feudal Law, feudorum lib: 2: tit::24c Par: 2. ate only, [rem gut -do- 
mrinum ſunm cuvs quo ad preltune iverit in acie periclitantem. dimiſerit 
prga ts indignum ſe judicavit; and yet evenby this/Text1 1s/imply 
, that he is obliged:to go , and.the exprefling of that-Obthgari- - 
- ſeems omitted, becayſe it was unneceſſyr; - bring implyed in-the 
-yery natureof the Few: Craig expreſſes it this, Aba:eferigap:fewds, 


Þ 1 


of King James the firſt. 
þ non amiltendi, ſaltem Y affalli, ob quaſs deliSum, phniends ratis, fi 
Dominum, ſe pro Czfatis expeditione #nſtruentens-, now ſnerit Contita- 
- tus \, fendum £21148 C0 caſa amittet & dimidium frud wm illius anni, 
ex feudo domino pendes , non enim his tantum contrs dominum, ſed 
Contra imperiam & Kemp: peccatur: ſo that it ſeerts in his time, the 
Vaſſal who held of another Superior then the King, forfaulted his 
| Feu for not going to the Hoſt 3 but the immedi Superior had 
Right to half a years Rent; and the reaſon of this ſeems to have 
been, becauſe, by all our old Laws, the Vaſlal was obliged to ar= 
tend his immediat Superior in gowg to the Kings Hoft; and the Pro- 
clamation then commanded every man to come with his Vaſſals ; 
and therefore, as the Kivg had Right to the Forfaultare, fornot at- 
tending his Hoſt, ſo the 1mmediar Superior had right to this half 
years Duty, for his not attending him; and ſometimes by the Joarmul 
Books it appears, that when Vatfals were Fined , and not Forfault- 
ed, the immediat Superior craved the half of the Fine, 


—He puniſhment of fach as ride with moe than their ordinary ACT 
| Houſhold, is Arbitrary; and this A& muſt only be interpret 5s 
apainſt ſuch as rideordinarly with great Frairs, and which may look © 
like an unpeaceable defigny noris any man puniſhed for riding at fo- 
Jemn Occaſions with his Friends and Followers3 and | alſo think, 
that this A& would only extend to ſuch, againſt whom there 
lies a preſumption, that they gather, or keep meft together, upon 
ſome finiſtrous delign, either againſt the Government , or' their 
Neighbours 3 for if this were allowed , great men might keep 
Trovups togetherz and for this fame reaſon are Convocations diſe 
charg'd by other Ads; and betwixt theſe Adts and this, there is this 
difference, that by theſe, the Convocating for a time irregularly 
thoſe m whom the Convocater pretends fo mtereft, is diſcharg'd ; 
but by this AR, the conveening men upon pretext of a Retinue 
is diſcharged; and though it may ſeep, that every man may keep 
' as great a Retinue as he pleaſes ; yet quilther tantum in ſuo fa- 
cere pore illud quod fieri poteſi ſine emulatione visins, but multo ma- 
Jus fone amulatione Reipublice. | 


Hough by this Law it is only appointed, that there be Offi- 4 C T 
': | cers and Miniſters of the Law, made through all the Realm 8, 
 {Indefinitly, without telling by whom they are to. be made ; yet by | 
the 2. A@ Par. 1. Ch. 2. The power of chooſing Judges is declar'd tobe 
-oze of His Maje#ies Prerogatives. | 
| Ir is obſervable from this Act, that ronecan be Judges who have 
not ſufficiently of their own , where-through they may be pu- 
niſhed, if they tranſgreſs, which 1s vety juſt; | for a Judge who 
Decerns unjuſtly by palpable unjuſtice;/#er ſuar facit; and there- 
fore it may be well argu'd, that when any who isa Judge, or has 
an beretable Office, becomes inſolvent, he may. be forc'd to find a 
-Depure, who. is folwext ,. or elſe he may be difcharged to fit. 
+; Obſ. Though it may ſeem, That if any Heretable Officer be in- 


capable to exerce 3 the A IG: name Deputs jure dewoluto 5 
| yet 


'* Obſervations upon the firft Parliament 


yet by this AC it 1s ordained , That if the 'Heretable Officer be 
incapable, he ſhall ordain others , for whom he ſhall be anſwer- 


able. 


ACT he Deſign of this AR is to empower the Sheriff to arreſt Op- 

7, | prefſors and Vagabonds ; By theſe words to ſojourn Horie, 
Is meant, to quarter Horſe, from the French word ſcjour ; By 
Huſbands of the Land , is ſtill meant Huſband-men in our Ads of 
Parliament; By taxing the Kings Skaith 1s meant, to cauſe mo- 
difie what is due to the King 3 and by Afſyrhing the King is meant, 
the cauſing the MalefaQtors pay what is modified. 

O8ſ. That the Legiſlative Words in -our Statutes are very vart- 
ous, for in this and many other Statutes of this King, the formu- 
la is the Parliament Statutes, and the King forbids, which words 
ſhew, that the Legiſlative Power is un the King for to forbid is 
the chief and moſt vigorous part of a Statute. = 

In the 17th A& it is ſaid, It is Statute, andthe King forbids, 

In the 141th 1t is Starnie by the whole Parliament, and the King for- 
Lids. 
In the 13th It 8s Statute by the whole Parliament, and bythe King 
forbidden, Tie | 

In the 30 A& 2 Par. Jac. 1, It is Decreeted by the whole Paxlla. 

men, 
' In the A& 27 NItis Derweeted and Statute. 

In the AG® 47 Par. 3d. 1t is ordained by the King and Parlia- 
ment. 

AB 50. It is ordatned and forbidden, 

AG bo Par. 3. Jac. 1. Our Soutraign Lord through the whole Ordi- 
mance of the Parliament Statutes. . 

AG 125 Par: 9g Jac: 1: Throughthe conſent of the whole Parliament, 
i is ordain'd, 

AG 62 Par: 3 Fac: 1. It is ſeen ſpeedful. | | 

AG 76 Par: 5 Jac: 1. It is Statute and Ordaind, and AF 78 and 
79: It is ordain'd. | 

AGF 83 Par: 6 Jac: x. Rex per modum Statstt ordinavit, 

AF 835 Rex mandavit, | 

In the old Statutes of King Robert and King Alexander &c. Its 
ſaid, Dominss Rex vult, or #Fatnit Rex, or defintuit Rex, or prohibet 
Rex, or decrevit & deliberavit Rex, without ſpeaking one word of 
the Parliament or Eſtates. ©Y 

a AF 105 Par: 7 Jac:-1. The King with the conſent of the Conn« 
cil, © | 
AT 104. The King with the conſent of the Parliament and Conncil, 

AT 108, The King of deliverance of Council. 

But the formula now's, Our Soveraign Lord with aduice and con- 
ſent ; or, Our Soveraign Lord and Eſtates of Parliament ; which laſt 
15 not ſo proper , and though'in moſt of the AZs of the 14th Par- 
liament K., Ja. -3d, It be ſaid, That it is Statute and Ordained by the 
whole three Eſtates, yet it may be eaſily ſeen ,- that theſe Ads were 
but in effect Overtures propos'd by the three Eſtates, to be R_ 

ed 


Log 


of King. James the . fat... 


7 


fied in Parliament3 and fo in <ffe& are conceiv'd rather as Overs 


tures than As: As2lHo, where any thing' is to be put in executi- 
on by the King, there the AR runs inname of the Parliament, and 
not of the King, as in the 23d 2 Par, 1 Fac: r. It ts ſaid , that 
the Pa liament has Determined and Ordain'd, that Our Lord the King 
gay mend bis Money; and in the 6 AG Par: 3s Fac: 2. The three E- 
fates has concluded , that Our Soveraign Lord Ride throw all the 


Realm, ec. 


Here are many wayes whereby the Siiperior may crave Pro- 
| | duction of his Vaſſals Evid-nts: for the King ſometimes 
gets an Ad of Parliament, ordaining all the Vaſlals of ſuch a 
Countrey to produce their Evidents, as 262, AG. Parl., 15, Jac. 
6. whereby all the Heritors in the Aighlands are ordain'd to pro. 


ACT 


duce their Evidents, with certification of loſing their Rights, The 


Superior may alſo crave exhibition of theſe Rights3 But the ore 
dinar way 1s by an Imprcbation, wherein certification is granted 
againſt the Papers that are not produced 3 v hich is deriv'd to us 
alſo from the Feudalifts, who affirm, that Vaſallas imperars poteſt 
ſub pena caducitatis, comminatione legali, & certus germinus ſtatui, 
frinra eum inftrumenta non edats This Commination is our Certi- 
fication, and this Termings, is our Term in Improbations. Roſer- 
thal. cap. 8. concl, 33, num. 13. and 14. In theſe ARtions the 
King i\needs produce nothing to prove that he is Superior, for 
the King is preſum'd to be general Superior, and is Infefc Jyre 
"Coroze,' 1nall the Lands of Scotland; but though other Superiors 
muſt produce a Seaſing of the Lands, yet they need produce no- 
thing to prove that the Defender is Yaſſal, whos oblidg*d to proe 
duce upon his hazard, or elſe todiſclaim 3 and yet if the Superior, 
Libel only that he is Infeft in fuch an Earldom, ard that the De- 
fenders Lands are part and pertinent of the Earldom, without pro 
ducing any thing to inſtruct that he ſtands expreſly Infeft in theſe 
- Lands, as 4 part of his karldom; the Lords would not put the 
Defender 1n that caſe to produce Simpliciter, but allowed the ſame 
day to the Purſuer to prove that they were Part and Pertincnt of 
the Lands, wherein the Purſuer ſtands Infeft, and. to the Defen. 
der to produce, if that were proved ; for the Lords thought it 
hard , to force Heretors to propale and lay open the ſecrets. of 
their Coveyances, where it was not certain, if the Purſuer had 
any Intereſt, albeit it was alleadged , that this would occafion 
two Litis-conteftaticns in one Cauſe, ( viF,. ) One, whither the 
Purſaer had. Right, and another, whether the Defender had ſuſh= 
cient Intereſt to ſeclude the Purſuite 3 for the Lords thought, that 
this being an AQ before.anſwer, did ſolve this. difficulty 3 and the 
ordinar Niacin, that the Heſs muſt diſclaims upon bis hazard, and 
the Argument, that either the Purſuer was &S upertor , and would be 
found to, be ſo, and then there wag no wrong done, or elſe he was 
z0t, and in that caſe the Defender was in no danger by diſclaims 
ing, were both found only to take place, where, the Purſuer pro. 
duc'd .a ſpecial Right to the Lands LibelVd,. but not where.he 

E C 2 pretended 


11. 


{2s 


ACT. 


IO. 


$ ' "Obſerottions upon the firſs Parliament 


pretended only , that the Land poſleſt by the Vaſial was part and 
rtinent of his Land, which any Purſuer might alledge. 
The third, and old way of forcing the Vaſlal to exhibit his Evi- 
dents, was by a Feudal Tryal, per pares carie, that is. to fay, be- 
fore an Inqueſt ; - for of old, the King ſummoned his Vaſllals to 


- appear before an Inqueſt, to bring with them any Right they pre- 


tended to ſuch or ſuch Lands ; and that way is expreſt in this A&; 
as well as the other ; and in Statut. 36, Rob. 3. num. 3. but is now 
in Deſuetude, -The Lords of Seſſion being come in place of the 
Inqueſt. The Earl of Rothes as Donator to the Ward of the 
Counteſs of Beceleugh , having purſued the Tutors for inſpection 
of the Charter-Chiſt, that he might know what Lands held Ward; 
The Lords ordained one of their own number to take inſpeQion, 
and to ſhew to the Donator what Papers could prove the Ward- 
holding, becauſe it is preſumed that all Lands hold Ward, Decerr, 
20. 166TH. | F141 


Rom this, and the ſubſequent Ats: Its obſervable, that the 

Parliament may, without citing parties, diſcharge priviledges 
contained in private mens Rights, though they cannot without 
citation caſſe and annul privat Rights. 


ACT. FOR underftanding this A&, 1t is fit to know that the 


TL diftance betwixt the Hecks of Cruivs ſhould be. 3. inches 
wide, which is renew*d by the 72. A@ Pazl. 1G. Jace 3. and 
ſhould not be 5.inches conform to the 15. AF.Parl, 2. Fac. 4.which 
the Lords found2g Julz.1665. tobe ane error in the Printing. They 
there alſo found that theMid-ftream was inDeſuetude,notwithſtand- - 
ing that it was reviv'd in all theſe Statutes ; bur that the Saturn. 
days Slop was to be obſerv'd in. all Cruivs, which was to continue 
by pulling up all the Hecks to the breadth of an ell in every 
Cruive, trom Saturnday at fix a clock till Sunday at Sun-rifing. 


ACT. Hough Mines of Gold and Silver, be by this A declar'd 


to belong to the King, yet by the 27 4@F. Parl. 4. Sef. 3, 

Car. 1. they were declared to belong to the Heretor, he paying 
to the King the tenth Penny, which was the Cavon Metalicus, 
that was only due out of Mines found in private Fields, ./. 2. C. 
de eMetal. But that A& is reſcinded in the general AG Reſciſſory, 
and this A& is conform to the Feudal Law, Ferd. /ib. 2. tit. que 
funt Regalia 56. It has been donbted, whether Lead, Copper or 
Fin belong to the King, or the Heretor ; but the King 15in pof- 
ſeſſion of diſponing upon theſe alſo z and when He diſpones them 
in a Yovo' dams, even to the Heretor, He reſerves a tenth part to 
be payed in' to Ais Exchequer: and His. Majeſty has granted 
general Gifts of all Copper-Mines: and Cratg tells ns, lib. 1. dieg. 
14.' that omninm gentium, omniumque ftatum cox ſoifi, fo as omnes 
ani, argenti, flanni, aris, & ſirilium, in patrimonio principis wth 
erari”'; but yet they are nor enumerate in the foreſaid Text of 
the Feudal Law; otherwiſe, than by being comprehended _— 
| the 


. of: King Fames we foſs. 

the' word: argertaria'3 yſemvens' oft int jure; ſob muſyyibur miitira: 

coxiprefiends;  and\ yet! Erhink, that if His Majeſty: diſpon'd-Eand 

with all the Silver-Mines,.this:would not-comprehendCopper, Fin; 

&c. So that this Rule holds not in all Caſes nor doth it hold in any 

mgs require fpeciat Difpofirions;as ont reza'ja do; 

|Nota, From this Actto the 24, the Afts are either indeſuetude 

of no import, ortexplayned withe Obſervations upon:othet Ads, 


* 


fynnels of Ergland;. which was formerly ofdain'd'by th 


It 1s: declar'd:,; that: Quy Sovcraign: Lord cauſe Print and Conzje 
Gold, and Silver of fick tynnefs as other Countries: doe 5: yet 
after King/Jams ſucceeded toi the Crown of Brgland, He patta 
Cantra@' betwizt the Mints. gf boahNations, wherein they oblige 
themſelves to: keep the ſame Yandarts, and! though the dcnontina- 
rions be: different! now, - yet! the Staridart is now the ſame 3 Borthe | 
Evglſþ Denominatioris Fi. viices, 2+ deniers fine, which is-cal 
Pd: Serling. fyne ,. ours 1s kr. demiers atid! 2: graines and albeit 
upon a very; fubtile-mquinie, It is alleadg'd that'the Denominations 
cannot be adjuſted;,. without ſome diffeterice, yer itis/ſo fmall a 
fraQtion as is: not to: be regarded's and there are four indented 
Pieces; two-of Gold, atid two of Silver made 'of the ſame fynnefs, 
an&06ut of the fame Etiay-pot: two whereof are ſerit to Scothind, 
the one of which is kept by the Fhefaurer, and the otherin the 
Mint 3 ant} two are refdin'd in; Exelend, the Denominations are 
Printed' upon: rhefe: Pieces: and: in the Lord- Hations caſe, it was 
found that this common Standart was to 'bethe Rule, Yid: Ob- 
ſetvation-on:the 249.. «AF 15. Park Fa, 6. 

The laſt Ad of this firſt Parliament in the Black: Impreſſion, is 
an Inhibition made by King Jawes the Firſt tothe Biſhop of St. An- 
drews, delegated by the Pope, to proceed/upon the Difnembratie 
of: a Benefice purchaſed at Rome. | 

Nota, There are many ARts omitted cut of Skeens Tmpreffion 
which were itt that Impreffion, becauſe Skeer judg'd them Yempo:- 
rary, 35 this AG and a'Taxation impos'd/ for the Kings Ranſome by 
this Pariiament, wherein ſomuch was put not only upon every Bolt 
of Victual, but upon evety Bcaſt' of Cattel. Some Atts are 
alſo to be found in Skeer, which are not in thar Black Impreſſion, 
as the 80..A®, Parl. 10, Je. 3. (mthe old Impreffionit is A 79: 
concerning Purprifion'z As alfo, ſome As which were there only 
temporary, are made” by Sheen conſtant and perpetual Laws. as the 
29. Ai ofthe 2. Park, of this King runs thus in- Skeer, It is ſtatute 
and ordain'd that the breakers of the AG#s of Parliament be puniſh" afftr 
the jorns and ordinance thereof}, whereas that At runsthus in the Black 
Impreffion, Ireom, that it be enquired by the Kirgs Minifters gif the 
Statutes made in his fs ft Parliament be kept, and:rf they be broken' in 
any of their panlit*s, that the breakers of them be paniſbt after the! 
formand ordinance ofthe ſaid Parliament. 

'Fhe'Rubricks alſo of the As of that Black- Impreſſion differ 
- almoſt every where, and very much from this Impreſſion, which 
proves 


LY this A; it 1$ ordan'd, that our Co n be:of the weioht and! | 
4 on nn C Te 
3$, Staty Dav. 2. and! though by the- 17, A®, Part 1 Jy: 6. 23* 
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30, * Obſervations. upon; the ſecond. Parliament 
| Proves that. Argumentum arnubroad nigrum,: is of no: great welght 
' with us,theRubrick : being an Inſcriprionmade by the Clerk Regi- | 


ſter, and no part of the AQ of. Parliamerit. - 


———_ 


a King Jawts tbe Firſt, Park. 2: 95 
"N the Inſcription of this Parliament it. is laid, and of his Kine 
Mb: 77k the 19. gear, by which word Kinrick is meant his Reign; 
for Kinrick: in the Saxoz Tongue ſignifies Reign; and'ſome- 

. .. time Kinrick ſignifies Kingdome wich us, as in the 145. 4, 
Pa in Iodoet  oi df Gi ph ds {100 By 
In the Inſcription of this Parliament according to the Black Im- 
preſſion, it is ſaid, that to the three Eſtates of the Realm there ga. 
therit were propon'd ſundry Articles, tg bich was anſwer'd in man- 
ner as after-follows, by the Inſcription'of the firlt Parliament, ac- 
cording to that Impreſſion it 1sſaid, BieZ#: fuerunt certe perſone ad + 
Articulos datos per Dominum Regem determinandes data ceteris licen- 
tia recedend; : By which it appears that the Lords of Articles being 
nam'd, the Parliament Adjourr'd, ' and the cuſtome was, that they 
never.mett again till the laft-day of the Parliament, when the reſo- 
lution of the Articles. was votgd.' '2, The reſolution of the Articles 
is ſaid to be Per Dominum Regem, becauſe he is only Law-giver, 
and the Parliament only confents; » ., _ 7 | 

It is ſaid in: the Inſcription of the third- Parliament ,” that theſe 
Articles were put to certain perſons choſen by the three Eſtares, 
which infinuats that the Lords of Articles were choſen bythe three 
Eſtates, whereasnow the way of chooſing. the Articles 1s preſcrib'd 
by: the x. AG, 1. Parl: Seſs: 3:Ch: 2. k | 


ACT Y this A& it is ordain'd, that if any Lands or Poſſeſſhons of Ha- 

26, ly Kirk be wrongouſly annaly'd, they ſhould be reſtor'd by 

:. Froceſs of Law. 5 hey I: 

«+ For underſtanding whereof, It is fit to know, that Regularly; 

the Lands and Goods of the Church , are not Annaljiable ; and 

Church-men are not Proprieters of them , but Adminiſtrators, 

and Lifrenters, precartj peſſeſſores, quthus tanquam commendatis, non 

tanquam proprijs uts debent. Salo, lib, tx. And this is clear by the 

Canon Law, Canon fine excepiione. 12. 2ucit. 2. & can, alt, 

Queſt, 1. and the Civil Law, /. Jubemss, -14.C. de ſacro-ſanils 

Ecelefsjs; But yet there are three caſes excepted, jn- which it 1s 

permitted to alienat them expreſt in Glof. cauſe, 12, Left. 2. viz. 

1, I» cauſa neceſſitatis, if the Churches Debts require the ſame, as 

for maintainig its Fabrick, or to maintain the Chriſtian Kehgion 

againſt Infidels or Hereticks. 240. Caſa pietatis, as to maintainthe 

Poor, when ſtarving, or to redeem Priſoners from Infidels. 38:0, 

Cauſe damni vitendi, when the Lands are not otherwiſe- improv- 

able; for which laſt there is an A if the Lateren Conncil under 
Alexander the 3d. Eap. ad aures Extr, de Reb, Eccleſ- non alienand. 


By 
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-fonininf | King James the firſh. 


By our Law , all-Ecclefiaſtical Perſons are diſcharg'd to leſfen 


IE 


the Rental of. their - Benefices, by ſetting Feues, Tacks, converſion. : 


of Viagual for Money, or any other Diſpoſition. By the 51h AF. * 
Parl. 22. Jaci 6.. Biſhops -are diſcharg'd to: ſet in Tacks their 
Quots and Cafualities, and /thovgh this laſt Ac ſeems unneceſlary, 
becauſe of the: former, yet it ASI it might haye been 
debaitable, whether Caſualties fell undef the former Prohibition, | 
fince Tutors. may tranſa&: for theſe ,,as we fee in-Francies Mont 
gomeries calc, againſt the Earl of Liven, ' where'it was found, that 
Tutors, who cannot alienat,: may tranſa& for Caſualities, as to 
give a Lifcrent.ro the Huſband of the. Reretrix, in place of the 
Courteſie, and though Prelats, aſwel as Barrons, were allowed to. 
Fea their Ward! Lands, 'for the better improvement of them, A. 
71. Fac. 2. Parl: 14. Ad. g1. Jac. 4. Part. 6, Yet theſe Ads are 
only to. be underſtood of Lands to be Feu'd out for the equiva- 
lent Rent, when at firſt they were Barren, but they are no war- 
rard .to Biſhops to Tax their Wards fora certain Dutie, for . this. 
is contrarie to the. Intereſt of the Charch, and is fo far from being 
warranted by any Law, that there is an expreſs AF. ( viz.) 9. 
Parl.23,Ja.6. allowing them only to few out their WardLands by 
a TemporaryStatute,to endure for three years allanerly;which ſhews 
thatRegularly it was not lawful,and this did prejudge theKing allo, 
who might have: right-to the: Ward, and Marriage, ſede vacate, 
from which 'he would: be debarr'd by Taxing theſe Caſualities: 
And therefore-Sharp Arch-biſhop of St. Andrews having Taxt the 
Ward-holdings of the Lands of Blebo , that Right was reduced 
by his Succeſſor, 12..March 1684; Though it was alleadg'd, that 
though Church-men cannot alienat Teynds, which are the Spiritu- 
alities of the Church, yet they are domirt,and not adminiiiratoyes 
tantsm, as to the Temporaliticy which-was ſaid to be allo Crazgs 
opinion; and : Taxing was a more conſtant Rent to the Church, 
. and as a Biſhop might Gift a Ward which could not be quarelled 
by his Succeſfors, even for years after his Death, or Removal, fo 
might he Tax. I | | 

- Nota, Thoughby the 41. AG, Parl. ro, Ja. 2. The King may 
reſume the annext Property unlawfully Ditpon'd , but any Proceſs 
-of Law, yet-in this A& Kirk-men are not to reſume the Lands 


wrongfully annalzied by them, otherwayes than by lawtul Proceſs 
of Law. 


Y this A& Hoſpitals founded by the King, are to be viſited 
B by the Chancellor, but Hoſpitals'tounded by Biſhops, or .0- 
ther Subjects, are ro be viſited by the Biſhop, and ordinary ; 
which Act is renew'd by the 63, A@&, Parl. 5. Ja. 6. But by the 
101.047, Parl, 7, Jams. all the Viliters are to be appointed by 
the King, and: by. our preſent Practice. All Actions intented for 
.caufing Patrons, or others, Compt for their latromiſſions with the 
Rents of Hoſpitals, are f1] iritented at the inſtance of the Chancel- 
lor, By the Canon Law, Caris Hoſpitalitatis , & Heſpitalium ad 

| Da: -- | 


ACT 
27» , 


Epiſo- 


13 '' Obſerovdiforr upon the ſecond P anfiament. © 


oahs ſubtitiBrem pertinet; ſed ubi mm extiflcuntor Boſſeratia clim 


A CT PF FEreticks arc by this A& to be-punithed as: Law of halie! 
28 i þ Kirk requives,- #d eft, by Excommumicatton,: with us they 
*  wereburnt; andby 4# g6, Part. 3. Jan, 6. Churck-men whoi 
are Heretieks -are to be ByYcommunicated,- and Depo#'d', if they: 
reyock not their | Hereſiez the puniſhment by the Common Law 
is Burning , arid Cortfiſcation of Moveables, Clear. Numer. 23. Fhie 
A& wasmade' againſt the firſt of our Reformers, called then-Zol+ 
lards, forthe Rubrick itt the Black Impreffion bears of Herericky 

and Eollards, 

Ob/er. From this AQ it is: obſervable , that the Kirk: was Judge 
to. Hereſie, in prima irfffantia; and Clarwey makes' the Tryal ſo: far 
Eccleſiaſtick,; that the Cognition- belongs to the Church, and the 
puniſhment tothe ſecular Judge, but with usthe Juftices are Judges 
in prima inſieutia. | 


T may bealledged-fromthis AR;,thatall Tranſprefſions of Law-are 
- not puniſhable as contempt of Authority, wherethereisno-expreſs 
fancion in the Law , fince by this A& it is appointed that the 
Breakers of Afts of Parliament are to be puniſhed after the Form 
and+ Ordinance rhereof ;. By which. words:alfo it feels, that all 
Ads of Parliament are with-us fri&@z juris, and-not to be extend- 
ed de caſw in caſam 5 but yet with us Laws ace- extended. by 
Parity of Reafon, and by: Analogie' , as in- the caſe of niaking 
Men anſfwerable for their - Wivesnot goingto Cnurchie*c, Arid the 
meaning of this At is,that Judges ſhalbnot: have: liberty;commwtare 
: peram Lege definitamexpreſſe, tor the beſt Lawycts acknowledge, 
that though an Statute ſhould fay, And: #t is ordained: that this 
Statete ſhall' be #nderſtocd exattly according 16 the Letter ,. yet it 
is capable of even an extenſive [nterpretation; f na unjuſtice fol- 
Jow on thar extenfion ,- but much more if without this it 
would he unjuſt, Bald. de flat. num, 3. Port. de. fflutet feb. 7. 
62p: x. And a declaratorie [nterpretation its byall Lawyers acknow- 
ledg'd to be a Literal Interpretarion, Foes. ibid, albeit in general 
It cannot be deny'd, that thefe who have' power to. make Sta- 
evtes, muſt by a neceſſarte conſequence have powerto modifie and 
qualfie.them as they pleaſe; and as they may allow . infetiour 
Judges a Power to Jnterpret Statutes in general, ſo.they may 
diſcharge ther: ui a particular Statute to uſe that their Powet; atd 
in that Caſe an inferiourJudge cannot Extend or Interpret otherways 
than in the terrhs foreſaid.; . 


> Tf Eapues arid Borids are by this A@ only dechared:null, but by 
_ | the 4#.r2 Parl. 1o. Jam:6. and 44. Patl. r, Ch: 2. they 
are declared puriſhable as Sedition, and were puniſhable by Ward- 
ins, 2 43. Parl 6.Q. Mary. | 


Lo 


ACT 
29. 
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of King James the firft 13 
_FF any carry Horſes under three. Years old, to be ſold out of the AC T, 
] Country, they Eſcheat them by this AR, and by the 22 A& 31. 

Pari. 1. Jam. 6 WKHRorle (' without making difference as to their 

Age) be carry'd beyond Sea, the. Horſe and Ship and Goods of | 

the Owner are Eſcheated, and their Perſcns to .be puniſhed arbi- 

trarly. It is declared by that Ad, that there were ſeveral Ads be- 

fore diſcharging the exportation of Horſes, whereas I ſee none fave 

this, and therefore theſe behov'd to have been AAQs of Council, or 

unprinted Ads of Parliament, though generally all Ats inferring 

Eſcheat ſhould be printed for Certioration. Theſe Ads are now 

in Deſuetude, carrying Horſes out of the Country being an Im. 

provement of Rent, though that was then diſcharg'd upon the ac- 
count of our Wars with F 7g/«nd; but it would appear that the 
carrying Horſes out of the .Kingdom till they be three Years old, 
was not diſcharg'd upon the account of War, but to the end the 
Horſes ſhould be kept till they gave a greater price, and fo ſhould 
bring in more Money 3; therefore this Prohibition it ſeems ſhould 


ſtill LaRt. | 


Y this A&, Tallow tranſported is eſcheated, and. the reaſon AC * 
hereof is given by the 123, A. Parl. 7, Ja, 5. becauſe by 22. 
the tranſportation thereof it became. very dear at home, and there- 
fore the eſcheat of the tranſporters whole Moveables is added, but 
the ill Increaſing the Moveables of the Maſters, and Skippers of 
ſuch Veſſels in which it is tranſported, are declar*d to fall under 
Confiſcation, AF. 40. Parl. 6. 2. MH. And this Agextends the 
former to Strangers 

It is Obſervable, that though this A diſcharg'd all Perſons to 
export, yet all other Ads mentions Strangers, when it is defigntd 
that the: Prohibition ſhall be extended to them, as is alſo clear by 
the AF. 22. Parl. x. Ja. 6. and the 31. 4d. Parl. 7. Fa. 2d. 


| £2 that it may be doubted if ſuch penal AQ ſhould be extended 


o Strangers where they are not mention'd.and if the words, ( all 
Perſons)are not in our AQs to be reſtricted to Natives. 
Though by the Civil Law the owners be lyable for the Skip 
pers fault, in ſo far as concerns the prejudice done in the Ship; 
yet it ſeems hard, that an owners eſcheat ſhall fall for the Skip- 
pers taking in Tallow, elſe Rich-men would not be Ownets, 
and Skippers might Maliciouſly ruine their Owners , and therefore 
it ſeems that by Maſters here ſhould only be mean'd Skippers, and 
by the Civil Law, the Skipper was call'd Magiſter Navis. 


Hough this A& puniſhes only Stealers, or Cutters of Green A C T. 
| . Wood in the night time, yet they are puniſhable for ſuch 33. 
Faults at all times, the puniſhment is expreſt, A. 84. Perl. 6. Ja. 
'6, but thereafter cutring of Green Wood is puniſht as Thife with 
Death, A. 82. Pasl: 11. Ja. 6. and yet [find none ever puniſhed 
 Capitaly for this Crime, and the ordinary way of purſuing, is, 
by Proceſs before the Sheriffs, or the Lords, for pecuntarie multds. 


E | "Ny 


i4 - 


A CT ' DY : the Common Law no Judge can cite a Malefator without | 


34o 


i Obſervations upon the ſecond Parliament 


his own Territorie, and therefore, if a man cut my Trees, T 
could only purſue him within my Juriſdition r48708e crimimis com 
zriſſ, if 1 find him within itz but yet he et is enaQted, that if a 
man ſteal my Wood, the ſame ſhall be puniſhed 1n the Court 
within which tte Lands lye, out of which the Wood was ſtolne, 
and none otherz but-it ſeems that this being only introduced in 
favours of the Perſon injur'd, he may renunce it, ard purſue be. 
fore the Judge of the JurizdiRion, in which the Offender dwels, 
whbo cannot obtrude this Statute. | | 


ACT TJ; or clearing this AR, id, infra Ja 1.9. Parl. AG 114i. 
35» | . | 
ACT Y this AQ, Stalkers of Deer are to pay 40 ſhilling to the 


36. 


| King, and their Reſetters ten pounds; Nutz, Reſet in 
ſome caſes, and in this, is more ſeverly puniſhed than the Malefac 
ors. The pain is augmented to a 100. /ib. 4.210. Parl. 14 F4.-6. 
And at laſt ſhooting them with Guns 1s declared puniſhable by 
death, AF. g. Parl. 4. and AG. 51, Parl. 6. 2. M. 


A CT BY this AR. Theſe who wilfully Reſet, Maintain, or do favours 
37 


to open and manifeſt Rebells are puniſhable by Forfalture. 
| For underflanding whereof, it is fit to know , that there are + 
ſome manifeſt Rebells de jure, and. ſome de f:&o. Such as are de- 
nunced and regiſtrated, are manifeſt Rebells de jure; for though 
the Leidges-know them not, yet they ought to knowthem, andit 
would ſcem that this requires a Denunciation within the Shire 
where the Reſetter lives,4& 12s Parl. 6. P. 6. And though that 
AR bear, that the Denunciation at the head Burgh of the Shire be 
ſufficient, yet it ſeems that the Denunciation being only a tranſi- 
ent AR, 1s not ſufficient to put the Leidges in mala fide,except the 
Rebel be Regiſtrated as Regiſtration of otker/Letters is neceſſary 
to put buyers in mala fide: Such likewile, as are by poſitive A 
of Parliament declared ro have been Forfaulted ,( as theſe expreſt 
in theA&F.11.Per1,2d.Ch. 24d. Sefſ, 1. are likewiſe manifeſt Rebels'de 
Jnre, fince all are obligd ro know what is in Acts of Parliament; 
but it has been doubted, whether the reſetting even of theſe after 
they have been allow'd for many years, to appear publ:ckly in Kirk 
and Mercat, to the knowledge of the Kings Servants ſhould infer 
Fenam ordinariam; or whether the ſaid pena ordinaria can be infer- 
r'd, by reſetting ſuch as are mention'd in a Proclamation. | 
Theſe are manifeſt Rebels de faFo, whom the Pannel knew to- 
be Rebels, or Traitors, though they we:e not Denunced ; and thus 
Hamilton of Munkiand was Fortaulted for refſctting his own man, 
whom he had ſeen in the Rebelliong and if a man did fee one kilj 


the King, or ſhould afliſt Rebe)sin Armes, befcre they were de- 


feated,it were ridiculous to alleadge that this werenot puniſhable as 
reſet, becauſe the Rebels were not .denunced Rebels, fince they 


could not be denunced before Citation,and the danger in reſetting 


aQual open Rebels is greater thay in reſetting poor lurking Vaga- 
bonds 3 but this kind of acceſſion muſt be inferr'd only from clear 
qualificatj. 
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+4114. of King. James! #he firif, - 
. qualifications of knowledge; ſuch. as theſe whereupon Lawrie of 


* Blackwood -was Fortaulted Winter Seſſſ0 1682. In which Proceſs it 
_ «was likewiſe found, that Letters of Intercommoning were not ne- 


_ Eceflatyto infer nottor Rebellion, becauſe Denunciations for Trea- 
on includs Intercommoning ex ſua natura; it being hard 'to leave 


a@ dangerous certificationsto be arbitrarly inferr'd from conjeRures 


fend the Adts of Parliament require very wiſely, that the Rebellion - 


*be wilfull; -Theſe who are here call'd Manifeſt, and open 
Ret els, are by the 41h Ad. Parl. x. Ja. 1. call'd Nottor Rebels, and 
mteriumby the comn:on Law,is that which is committed Palam & 
inſpedtante. populo & non eget probatione Mattheus ae probat. 6ape I5. 
Clar. $ Fin.2ueſt. 9. which is to be underſtood of that which is 
in ſe notorium, but there may be notorium reſpetiu,no[centis with- 
cut: this, as in Mwurklands caſe. ; | 
By the 97. Ad. Parl. 7. Ja. 5. Such as reſet any Rebels are pu- 
niſhable by Death, and Confiſcation of Moveables; but it'ſeems 
ſtrange, that reſetting Rebels for a Civil Debtſhould infer Death, or 
that reſetting Traitogs ſhould infer no more ; and therefore the 
144 AF, Parl. 12.7Ja. 6. is more juſt, ordaining the reſetters of 
Rebels ro be puniſhed with the ſame pain, that the Rebels ought 
to have been puniſhed with3 By this A# alſo, all men are bound 
to ſearch, take and apprehend them, or-to certific the King and 
Council of their lurking in their bcunds, ſ#b pena talionis. | 
By the 29 ſtatut. David 24. The Reſetter is not to be puniſted till 
the principal MalefaGor be convi® , but this was Repell'd in B/ack- 
woods cate, becauſe he had reſet perſons that were de faFo, not- 
tor Rebels; and certainly if a man ſhould reſet a company of not- 


torRebels, who could not be Convitt, becauſe they could not b © 
perſonally and aiſtintly known, yet the Reſetter might be Con- 
via. | 

Is in Defuttade, | ACT 


 #n their place. AG 103 Par: 7: Jac: 1. and thereatter Yiſitors are 
brought in, A& 52 Par.6Q Mary, But now Deacons are reftored 
to all Incorporat Trades z But Malimen ave diſcharged 10 have Dea- 
cons by A? 29 Par:2 Jac: 6. And yet if a Trade be not in Poſleſli- 
on ofa Deaconrie, they cannot begin to chooſe Deacons, without 
firſt obtaining liberty from the Council for that effe&, by Petitions 
ſo far ſtil] is the public Peace of the Nation thought concern'd: in 
all Deaconries', and: in a Proceſs at the inſtance of the Tradi-men 
of Brunt-Iſlard againſt their Magiſtrates, concluding that they ought 
to have Deacons, becauſe their Charter gave them as great Privi- 

| ledges as Edinburgh had: The Lords found that this Charter gave the 
Trades a Liberty to have Deacons, but did not oblige them to have 
them , and-therefore they having liv*d fo long without Deacons, 
and the Trad men being ſo few , they were not oblig'd to have 
Deacgns. © In. $pezz and _ ſuch Colledges are diſcharg'd, vide 
2 Perets 


| | | 8. 
" Hough this A& appoints Deacorts to be , yet all Deacons are Acr ; 
MK diſcharg'd., A& 86 Par. 6 Fac: 1. and Wardens :re uppointed 29, 


15 
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Obſervations upon the third Parkiament 


| Perez: "ad tit. 16: 1Mb:'11: nuni: 19: Habere tamen poſſunt Decanum ſum 


ibia; wide enfre AGF 86. p: 6: Jac: 4s 


Is much innoyated by the Book of Rates, 


w# A... 


I; in Deſuetude. 


Eggars ( or Thigſters who are gentle Beggars) ſhould have a 
B Token trom the Sheriff , or Magiſtrates of Burghs, <lſe they 
are to be burnr in the Cheek, this AR Ratifies only the 25th AF Pax: 
x Jac: 1. and adds to 1t, that the Chamberlain ſhall inquire, in his 
Air concerning this, but all this is Regulated by the 18th 4 Par. 2d 


YI 3 - T YE | 


"JT His Ac is extended to Hearers of ſuch Leaſing-making, 4&8 
134. Par. 8, Face 6, by this AQ Leaſing makers loſe Life 
and Goods, and this Ac is made todetermine the uncertainty of the . 
cap: 21s Stat. Rob. 1. whereby the inventers of Rumours be- 
twixt Kingand People, were put in the Kings will, I find an A& 


1n England againſt the ſame Crime > vid: 3: Hen: * cap; IO; anna 


1637. 


7] Otz, That though the LegiſlativePower belongs. properly to 
the King in the Parliament, yet the Judicative Power belongs 
properly to other Courts; and therefore by this AQ, private Cauſes 
are appointed to be diſcuv't before inferiour Courts, and rhe PaRJia- 
ment ſhould not be Judges in the firſt inſtance , But defaFo, many 
privat caſes are intended before them. 0 


Hough by this A& itbe ordained that honeſt men be appoint- 

ed to modifie Aſſythments ; _ yet this modification now be- 
tongs to the Exchequer, who modifie the Aſythment, when the Sig- 
nature for the Re-in-miſſon paſſes inthe Exchequer. 


p King Janes the firſt, Parl, 3. 


þ; in Deſuetude:. 


His A& was made to exclude all pretentions of the Emperour 
-& or Pope, and all: Laws made, or Priyiledges granted by them, 
but was nut deſign'd' toexcJude the Ciyil and Canon Laws, which by 
many of our Statytes are call'd the Common Law, and are followed 
m this Kingdom, and' to exclude the Danif Laws 1n the Iſles, Jac, 4 
P ar. 6c . 79. 
y Uyprrbiny again? Tranſporting of Money,, is after many Innova. 


.& tions ſeverly renew'd, and the Merchants ordained to ſwear | 
IN there- 


"of King James he firlt 


thereupon, allowing only fixty Pounds to Paſſengers for their Char- 
pes, by the 11x AG Par: 1. Sef; 34 Ch: 2d; But many think it more 
reaſonable to allow Exportation as in Hol/and, ſince the hindering 
Exportation prejudges much all manner of commerce, 


YG ior firſt part of the AR diſcharging Officers in the Countrey, 4 CT 


wherein any man-is Indyted to be upon his Aſlize, ſeems to be 50s 


founded uponthe ſuſpition that ariſes from an Intereſt they may have, 
in having the Pannel Convid, fince a _ of his Eſcheat belongsto 
them 3 and therefore I think this ſhould not be extended toexclude 
any ſuch Officers within the Shire, as may expe@ no ſhare , ſuch as 
Commiſſars , 8&c, The ſecond part of the AR which diſcharges 
thoſe who Indyte a man to be upon his Aſſyze, extendsalſo againſt 
Informers , and theſe who gave advice for raiſing the Libel; but 
from this part.of the A it clearly appears, that jt is not generally 
true, that when a penalty is adje&ed to an A& & deed isnot null, 
| though the penalty be due, for it is here forbidden, that any Offi- 
ciar, or other who Indytsa'man, ſhall be on his Aﬀyze, under the 
penalty of ten pounds - and yet certainly this At would ſett 
the informer from being on the Aſſyzez and though to this it may be 
anſwered, that thisis unlawful by the Law of Nations, prior to all 
Law, and fothis Law is only declaratory 3 yet that cannot be al- 
leadged as to diſcharging Officers within the Shire, to be upon af- 
ſyzes, it may be alſo alleadg'd, that this Penalty is only irrogat- 
ed, in caſe any ſhould paſs on ſuch Aſſyzes, without being known 
tobeſuch. Bur I doreally believe, that wen our Parliaments con- 
fidered not the ſubtile diſtinQion betwixt Aﬀts, which proceed pe- 
nem irrogando, and theſe which proceed aFum irritando vide Obſ: 
on the the 216 AG Par: 14 Jac: 6. 

It may be likewiſe concluded fromthis At, that the Kings Advo- 
cat is oblig' d tocondeſcend who is his informer, for elſe the Inform- 
. er may beupon the Pannels Aſſyze; and yet becauſethat would diſ- 
courage men from informing, & intereſt Reipublice ne crimina mane- 
ant ioypunita; Therefore the Council has ſeveral times found, 
that the Advocat is not oblig'd to condeſcend upon. his Informer, 
further than that, if it be referred to the Advocats oath of Calum> 
ny, that ſome of the Aﬀſyzers, or Witneſſes were his Informers, as 
to which he will be oblig'd to give his Oath of Calumny. 


= difference betwixt Forethoughtefellony and Chaudmella, is 4 CT 


only obſerved asto Murder, though this Ae ſeems to extend it 


toall Tranſgrefhons, and even as to murder the Murderer is to be 


imprifon'd, whether it be committed upon Forethought-fellony, or 
Chandmella, for Chandmelta or homicidiam in y1xa cormmiſium, is Ca- 
pital by our prefent Law, | 


6 6 His A& appointing all Barons to appear in Parliament, may 4CT 


ſeem abrogated by the 102 AG Par: 7 Fac: 1, Whereby the Ba- 


rons of each Shire , are allowed to chooſe two wiſe Men to Re-preſent 
| | | | thers, 


5I. 


+ 


18; 


ACT 
54* 


ACT 
57 and Z*ARe Explain'&in the 96th AG Par: 6 Jac: 4. 


58. 
ACT 
59, 


ACT 


Obſervations upon the. third Parliament 
them, which is the Cuſtom at this day : But it is obſervable, that 
though by that At they may for their conveniency ,, chooſe two 
yet they are by no expreſſe Law diſcharg'd to come'in greater num- 
bers. as 

Nota, It ſeems by that A&, that a Prelat or Earl may ſend their 


* Procurator to Vote for them,if they have themſelves a lawful excuſe; 


but yet de prax?, thatis not allow'd; but this AQ is more fully Ex- 
plain'd in the Obſervations on the 7 A@ Par: 22 Jac: 6. 


Bferve that this A@ proves the Books of Regiam Majeſtatem, 
and 2noniar Attachiamenta, to be our Law, for they arecal. 
led the Books of Law, 


_ A&@ appointing all Ferriers to have Bridges in places where 
Horſes are to be Ferried , is renewed by the 20 AF Par:4 Jac: 
3. Wherein «ll paſſages on each ſide of the Water are ordained to have 
Bridges , whereupon Brent-Iſland and Kinghorn rais'd a Proceſs a- 
gainſt Kirkaldy, to have their Paſſage-Boats duchargd » As 
not being able to haveſuch Bridges, and for the good of the King- 
dom, fince if all places were allow'd to have Boats, Kinghorn and 
Brunt-Iſiand ( whichin the old Evidents is called Weſter Kinghorn.) 
could not have ſufficient Boats againſt Storms as now, but this be- 
ing thought by the Council, matter of Property wasremitted to the 
Seſfion , it being dangerous upon pretext of publit good, todi(- 
charge Property, for elſe many Innovations might be pretended. 


| 3 this A& the Kings. Council were the Supream Judges in ci. 
vil Cauſes 3 but by this At ſome Commiſſioners of Parliament 
are to bechoſen by turns, who with the Chancellor, are to be the 
Seflion, and are to be pay'd out of the Unlaws;z ſo that the Seſſion 
was then a Committee of Parliament, their power 1s further ſettled 
and declared by the As 61,62,63, Parl: 14 Fam: 2d. By which it 
is clear , that they were to Sit but fourly days at a time , and that 
the Seffion was then ambulatory, and their fitting was Proclaim'd 
in each Shire where they were tro Sit,, three Moneths before ; 
and they were by that 63 AF to bear their own Expenſes , after 


 Whichthe Seſſions were by K. James 4: Par. 6 A 58, turn'd in a 


dayly Council , which _ be choſen by the King, and was to Sit 


at Edinbureh continually, find wherever the King Refided, they had 
the ſame power that the Seſſion had, and their Sitting was to be no- 
tifled-to the People by open Proclamation at the Kings pleaſure3 'In 
place of all which , The Colledge of Fuſtice, and The Lords , as 
they now are, were Inſtituted by 
36, 


King Fames 5th Parl, 5th 46 


: N.t4 


". | of King Tames the firſt. '* 


Note, There is power granted by this 4# todetermine Cauſes fi- - 


nally, which may import an excludingof Appeals, but thereafter Ap- 
peals are diſcharged expreſ}y, Jac. 2 Par, 13 4G 62. 


He Sheriff; are not now oblig'd to publiſh the AQts of Parlia. 

ment, but they areto be publiſhed at the Mercat Croſs of Edi. 
bargh only, and bind not the Leidges till fourty dayes after Publica- 
tion, K. James 6 Par, 7 AG 128: , | 


King Janes the firft, Parliament 4, 


As. Explained in the 96th AF 6 Par: Jas 4o 


Y this A&, wilful Fire-raifing is Treaſon. 2. Fire-raiſing by 
Miſ-governance is puniſhable in Servants. 3. Reckleſs Fire- 
raiſing is puniſhable , either in'the Owner, or the Mealer, or Ten- 
nent. By the Civil Law, incendium caſs foriuttois not puniſhable, 
but conductor tenetur de leviſſuma calpa &- Incendium preſumitar culpa in- 
habit entium fattam fuiſſe ſi intra domues originem habuerit &- «0 gaſi 
pater familias tenctur ex fas & delifto familia ſed non tenetar fi or- 
tum habuerit incendium exira familiam wide Gail, lib: 2 Obſer: 21, 
& 22, © | 
Though by this AF, the Magiftrates of Towns are toenquire con- 
cerning the skaith ſuffered by Fire-raiſing, fo that this ſeems tebe 
a matter of Government, and conſequently proper to be try'd alſo 
by the Privy Council3 yet where thecaſe 1s intricat inpoint of Law, 
the Council uſes to remit the ſame to theSeffion, asin Docor Sibalds 
. caſe, April 1684. 


— 


King James the firſt, Parliament 5. 


Or Explication of this AQ Vids ſup; A& 39 Par: 3 Ja: 15 and 4C7 
- AT 86 Par: 6 Fa: 1. th 4: 3] _ 


69, 69, 
ACT 


7 3» 


TT 


* His Combination of Workmen was alſo puniſhed by the Civil 4C T 
Law, and it was found in the caſe ofthe Lord Hatteun, againſt go, 


the Deacon of the Maſons of Edinburgh, that a Man might chooſe 
any Stranger Maſon to build- his Houſe, . and if any Maſon within 
the Town give over the Work , any other Maſon within the 


Coun might undertake it, notwithſtanding of their own private 
tatute; 


F 2 = King 


85. 
ACT 
06. 


ACT 


Lt Fang 


Obſervatiqns pon the. ſoxth Parliament 


—— RD 


King Janus the firf,, Parliament 6. 


ACT l He Act here related to, is 24%h A& Par: 1: Jac: 1. 


Eacons are diſcharged by this AQ,as tending to Sedition;and in 

place ofthem, the King did introduce Wardens of Crafts, who 
were to Superviſe the Work of the reſpeRive Tradeſ-men, and 
were indeed Deacons, but were called Wardens, quaſi Guardians, 
AG 102, par. 7. Je: I» But thereafter , though Q: Mary of new 
ſuppreſt Deacons, and introduced in place of them Viſiters 5 yet 
thereafter, about-the time of the Reformation, to ſtrengthen the 
Popiſh party , and to oblige all Tradeſ-men thereto, ſhe reſtored 
Deacons by a ſpecial Gift, anda Letter to the Coyncil of Edinburgh, 
fince which time , they remain fill legal Corporations ,, and 
each private Trade has their Deaconry , Confirmed by Parlia- 
ment Yid. A& 39 Par. Ja. 1. 


His A& Regulating the Expenſes of unjuſt Pleas, ſeems to have 

been firſt made ina Provincial Synod,for it relates to the Official, 
or Commiſlary Court , and ends thus, Et quod iftud ftatwatar de aw 
thoritate Concilij provincialis. But I find that in Yoet, de fat, that 
general Lawsare call'd jura provincialia. 


tone! all Submiſſions with the Decreets following thereupon, 
8 be declared null, if the Submiſſion be not made to an odd per- 
ſon ; yetthis is now in Deſuetude, wide R.M. 1. 2. c. 5. num. 4,5, 
which ſayes, #hat 7t is ordinary to ſubmit 80 #wo,though it be difficult 
to make them agree; and therefore the Law recommends to them, 
to ſubmit to an Odd Man. | 


— A& relates only to Procefles,for by it the Cauſes of all Mer- 

chants dying abroad, ſhould be decided by their ordinary 
Jadges within the Kingdom , wi. in the reſpe&ive Commiſſariots 
and Shires, where they Iiwv:d, if they went not abroad, 4n1mo remae- 
ends, but notwithſtanding of this AQ, the Teſtaments of ſuch as 
live abroad, though animes remanendi , muſt be confirm'd in Scot- 
dind , by the Commiſlars of Edinburgh , as communis pairia, 
elſe no Purſuite can be ſuſtaned , Br their Moveables that 
are in Scotland, July 18. 1666. in the caſe betwixt "Duff and 


Biſſet. 


ACT AX if it be Fore-thowght-Fellony , he ſhall die therefore, This 
goa 


may ſeem to imply , that men die not for Murder. committed 


without Forechought-Fellony 5 But this holds not in our _ 
| or 


of King James he firſt. 


for Murder, though committed withour Fore- thought-Fellony; is 
puniſhable by Death , except it was either Caſual, or in Self- 
Defence , and then it is call 'd properly Homicide cr Man-ſlaugh- 


tr. 
It is obſervable that Crimes ought regularly to be puniſhed in the 
place where they were committed, that where the Scandal was 
given, there the Reparation ſhould be made, wide at# 34. par:2 Fac: 
1. &-a# 148 par: 12 Fc: 1. and this ſame Att is renew'd a& g8par; 
6: Jace | " © 


TT", way preſcribed by this A& , ts now obſolet and in Deſue- A C T 
tude; but the juſter way now uſed is, That when a man is 97. 


Denunced Fugitive for a Crime, there are Letters of Intercommun- 
ing got out againſt him by authority of the Counci], and theſe are 
publiſh'd at the Mercat Crofſes, where he uſes to reſide; and if 
any within theſe Shires , where theſe Letters were publiſh-1, do 
reſet or ſpeak with himgthey are purlu'd as Intercommuners. 

Nota, The Reſett@ of a Murderer is puniſh'd as a Murderer, and 
this by the Civil Law k clear in Reſerters , as to all Crimes, /. r f*+ 
de receptat: I; un: C: de, crim: pecul. which is made our Law by 
the 144 4&# pars 2 Jac: 6. and yet ſome think, ſome Reſetters are 
only to be puniſh'd as ſeverely as the principal Offenders, who aſ- 
fiſt in the Crime, and then reſet, for theſe contract a double guilt; 
but that ſuch as only reſet them who are guilty, ſhould be more 

- benignly puniſh'd, and, this anſwers, 4./ un, C: dercrim: pec: in fine 
. EL: mlth, ult: ff: abig. The Civil Law excuſes Parents, who re» 
ſet,, and puniſhes leſs Friends and Allies who reſet, than others, 7: 
2::#f h:t: and though this Ac be general, yet it ſeems that it ought 
to be reſtriged by the Common Law. | 


\ Blerve f/f, That though Barons do not uſe to judge Murder- 4 CT 
() ers 3: yet by our old Law, ſuch asare Infeft with Pit and Gal- 92, 


lows, may puniſh Slaughter, 2: a#tack: c: 77. and this At allows 
them, if hey 'be Infeft with ſuch freedom. 

Obſerve ſecondly, That by this A&, Judges who are negligent ta 

arreſt MalefaQors, if they eſcape the being warned in both thele caſes 

pays 20 pounds. | 


TT is fitfor underſtanding this AQ, to know that Magiſtrates with- A CT \ 
1n Burghs, havenot power to judge Murders, except they be She- 93. 


riffs within themſclves, as Edinburgh, Pearth, Innernefs, and fome 
other Towns are. 


Lord of Regality and his Deputs, have as mich powerin ACT 
"NA judging Murder as the Juſtices have ,- though ſome contra- 94, 


vert, whether they <can judge Murder under Truſt , becauſe 
that is. Treaſon, and the Juſtices are only Judges competear to 
Treaſon: 


G | Ny 


Las 


21 


"0 


ACT 


4CT 
ICI. 


ACT 
TO2, 


ACT 
108, 


Obſervations upon the ſeventh Parliament 


Nota, There is a Caſe expreſt in this A&, where moe Witneſles 
than two are required to prove a Crime; The Word Cyoy here fig- 


'Difies an &ffy:rhment, which the Judge ſhould pay to the neareſt of 


Kin, if he be negligent in Miniſtring Juſtice againſt the Murderer, 


but this is in Deſ#etuae. 


He ſenſe of this AQ is, that if a man has found Law-burrows, 
which was called Afſurince by our old Law, the Friendsof 
him who has found the Law-burrows, are puniſhable it they wrong 
him to whom Law-burrows are found. 
He who affaults with Edge and Ure, is to be impriſon*d,” th:tis 
to ſay, with an Edg'd-too], or any thing made of Metal , for Urein 
Scots, ſignifies Mctal, 


King [amgs the fur$7 Parliament 7o 


"He Baniſhing ſuch as pay not Cuſtom, is in Deſuetude, and 
they now loſe only their Goodsſo ſtold, as by the L. 2. C. 
de YVedGigal, 


'A LL Barons might come to Parliament before this AQt, butby 
this AR they are allow'd to chooſe Commilſlars, who are now 
call'd Committoners z and by this AQ their Expences are to be 
pay d tothem which is now done thus, The Clerk Regiſter gives 
them a T« ſtificat declaring, That according to the Sederunts of Par- 
Itament, (ch Con:m1ſſioners did Serve ſo longs and by the late A& 
they get Letters of Horning, for five pounds a:day, vid. ſup! AG 
52 Par. Jace 1. $_- 
Nota , That though this 'A& impowers theſe Commiſli- 


- oners to chooſe one to Re-preſent them as their Speaker; yet 


thcre is no ſuch Perſon now choſen , and the Chancellor is now 
conſtaftit Preſident of the whole Council , by the A@& 1, Parl. 1. 
Ch. 2d. 


His AQ ordaining ſuch as Interpret the Kings Laws wrong- 
ouſly, to be puniſhcd arbitrarly, ſtricks only againſt ſuch 
as Interpiet the Kings Laws ſo, as to make them a meer Cloak for 
for doing un. juſtice, but miſtakes and probable Errors , are riot 
puniſhable; nor are the Lords puniſhable for ſuch miitakes , be- 
cauſe 1pſorum ſertentie pro veritate habentur. 
Nota, Laws like Oaths, are to be taken according to the mean« 
ing of the Impoſer, elſe thy be eluſory and otherwiſe, every man 
would be his own Law-giver and Judge. The Earl of Argile was 
found guilty upon this Statute, 1681. for Miſ-interpreting ſo the 
Teit, by an quality adjefted to his Swearing of it, That he re Fre: 
e 


of King James he firſt. 23 
el fiil a power to bimſcif , to riſe in Arms when ever he judg'd the 
fame fit. C&” 


- _ 


IRQs 


King 1AaMES the firſt, Parliament 8, 


Y this A&,all the Prelats, Lords,and Barons are to ſwear the ACT 
fame Alleagance to the Queen, that they {wore to the King 5 | _ 
and by the 136. A@ Jai they promiſe Literas retinentie &+ : 
J-irtatis to the ſame Queen 3 but the Queen being a Subject, there 
1s no Oath now made to Ker; and tho by this AG none were 
to be allow*d to center to their Feu till they had given this Oath 
of Fidelity to the King and Queen ( which was conform to the 
Feudal Law ) yet no ſuch Oath 1s required as to either King or 
Queen, before the Vaſlals entry Princeps legibus ſolutus et, Auguita 
autem licet legi:us ſolata non ſit, tamen eadem ills tribuunt privilegia, 


que ipfs habent, I 3t. ff, de beg. 


Y this Latine AR, It is Statute, that all ſuch as flee from the 4 CT 
King, or His Lieutenenr, are to be puniſhed as Nottor and 1 12. 

Public Rebels; which AR ſtricks not only againſt ſuch as were 
ſworn to Colours, for thoſe. are puniſhable only by Death ac- 
cording to the Military Law; But all ſuch as leave the Kings Hoſt 
' being obliged to attend; and though it may be alleaged , that 
this At is to be extended only againſt ſuch as flee in to the Ene- 
mie, forelſe the puniſhment of Treaſon were too ſevere for ſimple 
defertersz and by the Common Law, there is ground for this di- 
ſtinQion ; but by our Law there-is no ground for this cpinion, 
becauſe the going 1n to the Enemie is per ſe Treaſon, 

Nee. This is to be puniſhed as Perduell;onand Rebellion; but it 1s not 
declar”dPerduel/ion,orRebellionzand therefore it may be argu'd, that 
the Fisk has not the fare Priviledges, as tothe way of Procedore 
here, that he has in other Species of High Treaſon, or Perduelli- 
on 3 ſuch as that the Perſon himſelf may be Pnrſued and Con- 
demn'd in abſence upon Probation; and that his Heir may be 
Purfued after his Death, @e*c. 

Not. It may be argu'd, that this AQ ſhould only be extended 
againſt ſuch as Flee from the Armie, when the King, or His Lieu- 
tenent are there 1n Perſon in the Fields , becauſe then, there js 
great hazard, but not againſt ſuch as deſert any under Ofhcer. 


ACT 


II2, 


ACT 


I13, 


ACT 
114» 


Obſervations upon the ninth Parliament 


King James the firſt Parliament "5 


—4He Office of Maires was to Execut Summonds, and the 
| Kings Maires preco Regis afliſted in Criminal Courts, there 
are yet ſome Maires of Fee, or Heretable Maires in Scot - 
lazd, who have Right by their Charters to ſo many pairs of Shoes, 
and fo much Money, &c, out of every Pleugh, which Fees are 
now very much regulated by Poſſe ton 3 By this A&, Maires of 
Fee are to preſent Perſons to the Sheriff, to ſerve under them, 
and if there be no Mair of Fee, id «f Heretable Mair in that word- 
or diſtri, the Shireff is to preſent an able Perſon, who ſhall ſup. 
plie his place by Summonding, and this is the Origine of Sheriffsin 
that part to whom all our ordinar Summonds are dire, by the 
51 chap. ſtat. David 2. The Serjeand or Maire { for they are the 
ſame ) is ordained to give in: his Execution in writ, or by word, 
if he cannot writ, but he muſt prove all by Witneſſes, and there 
the Sheriff, or Mair may make Executions or Records; for ſo Ex 
ecurtions were call'd of old. | | 


Hat Witneſſes in Executions ſhould dwell in different Ba- 
ronies is in Deſuetude ;That Witneſſes ſhould ſwear that 
they by-ſtood, ſaw, and heard is only required now, inthe Exe- 
cution of Breives, who wuſt ſwear the verity of their Executions, 


 butthe Witneſſes even in that caſe, needs nct ſwear that they were . 


Witneſſes eſpecially required to be Witneſſcsz which is only re- 
quired now 1n Seafines which bear, that the Witneſſes were ad hoc 
ſpectaliter requiſiti, and yet by this AQ all theſe qualifications are 
requir'd in all Executions. | 


Not. FT may be argu'd from this Law, that the Dates are 

|| ſubſtantial, not only in Breivs, but 1n all other Papers; 
Likeas the rubrick, of this AR calls them ſubſtantialia; and there- 
fore, if they be falſe, the whole writ is falſe, and it was ſo found 
as to Executions; whereupon one Creditor is to be preferr'd to 
another. ſuch as are the Intimations of Atlignations, 29, March, - 
= 8. br the Executions of Arreſtments, for there to allow Wit 
neſſes to make up-the Dates, were in efte& to allow Witneſſes to 
prefer one Creditor to another, and to eſtabliſh conſiderable Sums 
by Witneſſes; but if the Date of any other Writ , or Security be 
blotted, the owner is allow'd to aſtru& it by Witneſſes, 10. Feb. 
1636. And though the Moneth and Day be blank, yet-if the Year 
beexpreſt, a Bond, or ſuch like Writ is ſufficient, being i= re ans 
qua, 15. January 1662: Grant contra Grant, but in ſuch caſes, the 
Law prefums, that the Bond. was granted the laſt day of that Year, 
Vid. Gem: Conſil, 79. Vid. R. M. 6. 1.11. 


There 


4 ; w_ 
CIPDBL ES I WONT 94xt} 


of King Janes the ff, wg 


Jr is no neceſſity now, that he who propons ane Efſonzie, or A C "0 
, . Excuſe ſhall find Caution to prove it at the next Court, for 115. 
now ane Effonzie being a Dilator of its own nature, muſt, like all 
Dilators, be inſtantly proven. Not, Sickneſle is only allow'd here 
to'be proven'by two Leil-men, or the Pariſh-prieſt, or Miniſter 
deponing upon it 3 but with us Teſtificats upon Soul and Conſci- 
ence are allowd in all Courts, except the Juſtice Court , where 
Aſſonzies muſt be proven by Witneſſes preſent in Court, 
And toallow Teſtificatsis dangerous, becaule they may be forg'd, yer 
they were allow'd even in Treaſon, in E. Zandons caſe, 1: dpryl, 
1684. bur the ſpeciality there was, that the Earl was in Bello 
for it was thought hard to bring Phiſicians from thence, and yet I 
think the Seal of the Town ſhould bebrought in that caſe; 7d. 
ſtat. Will. 6. 26. num. 2. & Quon, Attach, c. 33. © 


Ti meaning of this AQ is, when any Defender finds Caution A C T 
to anſwer as Law will ( which is called here a Borgh upona 116. - 
Weir of Law ) he may either anſwer preſently, or may have a 
day to give in his Defences, he finding Caution to anſwer of new; 
this is explained, R. M. /. 1c. 11. 24. 4. But now with us there is 
no dyet allow'd in Criminal Courts, for the dyets there are per- 
 Emptor, | ; 


| His falling of Dooms, or Appeal was altered, and in place of 
them are come our Suſpenſions, and Reductions of Decreets, T 
for the Doom is a Decreet 3 and in theſe ReduQtionsand Suſpenſi: II7s 
ons it is lawful to inſert only one Reaſon at firſt, and the reſt may 
be now eeked without proteſting for a Liberty to eeke newReaſons, 
asis required by this A; and a Borgh or Caution is yet neceſſary, 
in Suſpenſions, as it was in falling of Doonis. | 
By the Civil Law, Appeals were to be interpos'd within ten days 
after Sentences but by this A&, the Appeal was to be usd immediat- 
ly, or at leaſt before the Purſuer walkt 40 paces by the AG 99, 
Parl. 6. Fa. 4;and in place of the words here uſed,viz. That Doom 
is falſe flinkand and rotten in the ſelf, and thereto a Borgh,the party lea- 
ſed was to ſay, I am gratumly burt and injured by the ſaid Doom, 
and therefore I Appeal; and this was done, becauſe the words here 
us'd were Rude, and Unmanerly. 


E meaning of this A@ is, That if the Purſaer be forc'd to 4 C T 
find Caution, to anſwer as Law will, he may force the De- 113» 
fender to Recounterit ; That is to ſay, to find Caution alloy and 
whoſoever is abſent, after Caution is ſo found, ſhall loſe the cauſe, 


and ſhall be unlaw'd alſo, Yid. &, 18. verſ 2.8 3« l. 1, KR. M. 


His A& appoirts, That the Ships which break in this King- ACT 
dom ſhall be Confiſcated amongſt us.if the Ship belongs to 124- 
a Countrey which uſes that Law againſt us, For clearingthis,it is fit 
| H to 


Ps 


Obſervations. upon the ninth Parliament 


to know that by the Civil Law, the Goods of Ship-wrackt Perſons 
fell not to the Fisk. /. 1..C. de nanfr : ſi quando nauſragio navis ex. 


pulſa fuerit ad Littus,vel fi quando aliquam terram attigerit ad, Domi. 


70s pertineat fiſcus mens ſeſe non interponat, quidenims jus habet fiſcus 
in aliena calamitate ut de re tam ludducſa compendium ſeFetur ; and 
by the Canon Law, qui chriſt#anos naufragium factertes aamnata cu- 
piditate rebus ſuis fpoliant excommunicantgr, Cc, 3. Extr. de Rapt, But 
yet France does Confiſcat Ship-wrackt Goods , le bris eff confiſq:e 
an ſegnzenr Soveraigne. Bodin de Reub, C. ult, Where 1t is aticrt- 
ed, that this was the. Law of both Eaftern and Weltern Seas 5 
which is falſe, for it is not the cuſtome of Holli7d nor Pole, nor 
Denmark, Yd. Curick ad tit. 9. jur Hans; with us, if no Living 
Creature eſcape that was in the Ship, the Goods are Wreck, 
and belong to the Admiral, by his Gift from the King ; but if 
any Living Creature eſcape, neither Ship nor Goods are Wreck, 
as was decided where only ane Ox <eſcapt, 12 December 1622. And 
yet by the preſent cuſtome of the Admirality, though no Living 
Creature eſcape, the Admiral ſecures only the Goods, and reſtors 
them, if the true Owner claime them , -and prove his Propettie 
within year and day, being repayed of his Salvage, for which we 
have no poſitive Statutez And it ſeems we have borrowed thisfrom 
the Statute of Hey. 3. ammo 1226. cited by Carick tit. 9g. Though 
Skeen de verb. fig. verb. Wrack cites another Statute, viz. Arno 3. 


E4. 1. C, 4. So that though the Cuſtome ſeems unjuſt , yer this , 


Law. has ſeem'd juſt, becauſe of Lex talionis3 And the Title, quod 
qniſq; juris in alium flatuit ut iple eodem jure ntatar ; #t. 2, lib. 2, 
F- And yer our preſent Cuſtome has juſtly corrected this Law in 


manner above-mentioned. And I hkewriſe believe, that even after 
the Year is Elapſed, the true Proprietar may recover his Goods, if 


he prove the Propertie, and if his Goods be extant; for 1, That 
- Which is mine, cannot be taken from me without my own fact and 
deed. 2. There were as good reaſon for the King to ſetze upon 
Goods that were Robb'd by Land, for the Proprietar quytes his 
Goods as unwillingly inthe one caſe as in the other, | 2/y, Even 
in Goods that are thrown over Board for the ſecuritic'of the Veſld; 
the Law preſums no deſign in the Proprietar toquite them z as de 
relida Q Fin. Juſt. de rer. divis ; And therefore much lefle ought 
this to be ſuſtained in Goods forced from the Proprietar by a 
Tempeſt, fince there is ſome conſent in the one, but none in the 
other, 4to. If any privat man ſeize on ſuch Ship-wrackt Goods, 
his ſeizing- on' them would be a Crime, /. x. &- I. ult, deincend. 
ruin I. de ſubmerſis C. de naufrag; And it is ſtrange, that private 
men ſhould be puniſhed, becauſe they ſeized on what was anothers, 
and yet the ſame calamitie which aggrages the Crime in them, 
ſhould cſtabliſh a Right in the Publick; and it may be well argu- 
ed, that either the Propertie is loſt by the Ship-wrack, and if fo, 
why has the Proprietar a&ion againſt the ſcizers 3 or if ut be not 
loſt, how has the Fisk acquyred the Propertie, for do now poſſunt 
efſe domini ejuſdens rei in ſolidum. - 50. There js lele reaſon tor a 


ſhorter preſcription in ſuch than in any other Moveables, qping 
Otner 


f2 


Fog 


of King James thed firft, 
other Goods there may be a preſumed defign to quite the poſlef- 
fion bur here there can be none ; for it is palpably to be imput- 
ed to force, 60- This is deſtructive to all Commerce, and no 
Nation ought to ſuſtain it, becauſe all Nations will loſs equalie 
by it. 70, The Owners may not know where to ſeek their Ship- 
wv rackt Goods becauſe loſt in very remote Countriesz and often- 
times the -Owners themſ<]ves being loſt with them, leave none to 
proſecute their Rights3 ſo that upon the whole matter it ſeems, 
that the cuſtome of other Nations can no more juſtifie ours in this, 
than the eating of our men amongſt the Canmibals would juſtifie 
our eating them 3 and it ſeems rather that Letters of Mark ought 
to be granted in ſuch caſes, if reſtitution be refug'd, 


bf har this AR appoints- Advocats to give their Oath of 4 C' T 
Calumnie only in Temporal Courts, yet this holds alſoin 25, 


the Commiſlar Court, which is a Spiritual Court, and caris chri- 
fttanitatis, 

Ob/. 2. It ſeems that Oaths of Calamnie can only be craved in ini- 
tio htis, in the beginniog of the Pley or Cauſe, but yet now an 
Oath of Calumnie may be asked at any -time. 

.Obf, 3. That though this At appoints Advocats to pive their 
Oaths of Calumanie, 1t their Client be abſent, yet that only holds 
in matrers of Fa, as to which the Advocat is not obliged toſwear, 
if his Client be preſent, but as to alleageances 1n point of Law, 


the Advocat is obliged to ſwear though his Client be preſent, 


Thir Verſes are taken out of Hoſtenſis tit, de jur. Calum. & 
Gloſſ, in & 1, juſt: de pen: tem. litigant 5 which ſhews amongſt o- 
ther arguments , that the Ads of. Parliaments, as we have them 
now Printed, are not the ſame as they paſt m Parliament. 

I have heard it debated in the Proceſs, Keith contra Purwes, 
March 1684. That an Adocat was not obliged to give his Oath of 
Calumnie, whether he thought the Right upon which he Debated 
was really to the behoove of the Earl of Marſhal, but only in ge- 
neral, that the Advocats had good reaſon to Debate it was not to 
his behoove, becauſe their Chent ſaid ſo to them; But if this be 
allow'd, an Oath of Calumnie will fignifie nothing, for Advocats 
may alwayes find ſubterfuges to depone,that they have good reaſon 


. to urge ſuch a thing, for they may think their Clients Informati- 


on ſufficient warrand for them, though they are convinced the 
ſame is palpably falſez whereas the true Deſign of the AC of Par- 
liament was to debar Advocats from proponing Defences, and in- 
fiſting in Pleas which they thought unjuſt and Calumnious. 


' A Rein Deſuetude; But Iam of Opinion, that Brieves with us 4 CT 
have not their Origine from the Civil Law, as Skeen thinks, 5 26and 
becauſe ſertentia erat de brevi recitanda; or from the breve teſtatum 13.7. 


& 


of the Feudal Law, for theſe are very different from our Brieves ; 
but from the Court of Rowe, tor their Brieves are exactly the ſame. 
With ours, as breve de capienda poſſeſſuone breve contra intruſum vi- 
de Amydeniur de tile datarie, cap. 28. lib. 1, Rebuff prax:Reg: 34s 

H 2 This 
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129. 


130. 
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Obſervations upon the ninb' Parliament 


His A& is abrogated by the Union of both Kingdoms , . but 

from it may be obſerved , that to go and live in a Coun- 

trey , that is in War with the KING, js Treaſon, ſince the Ene- 

my becomes thereby ſtronger and richer, and the Kingdom weaker | 
and poorere | Ru | 


Pon this At is founded the ſtile of Law-burrows, which bears, 
That the Raiſer dreads Bodily Harm of him againſt whom he 
ſeeks Law-burrows, and that he has given kis Oath to that effe; This 
is like that Oath of Calumny , nod tenetur ille preſtare qui nouuns 
opus nunciat , |, 5.4. 14. ff. de: novo oper; nunciat : But it is the 
fame exaGtly with the cantzs de non offendendo , uſd both in France 
and Flanders, in which the Oath of the Party is ſufficient, abi ex* 
peFatio mali juramento ejus qui. jecuritatem petit confirmari ſufficiet 
Chriflen: ad leg: eMechlin: art: 1. :it: 4. num: 4. And with us, 
ſuch as break Law-burrows, are purſu'd by an Action of Contra- 
vention; Which Termislikewiſe ubd among them 1n the ſame ſenſe, 
art: 8. rum: 16, Ibid. | 
Obſerve, That though the Letters of Law-burrows contain 
no ſuch Warrand in the Body of them, for taking the Chargers 
Oath, that he dreads bodily harm ; and though the Meſſenger who 
EXECUtEs the ſaids Letters, does not exa@ the ſaid Oath from him, 
at whoſe Inſtance the Letters are to be Execute ; yet that neither 
annuls the Letters, nor the A of Caution, though it would ſeem 
that Caution is only to be found, becauſe that Oath is given ; but 
yet the Party might have Suſpended upon that ground, and would 
not have been oblig'd to have found Caution, till the Charger had 
o1ven his Oath, conform to this Act. | 


Rec-holders or their Acqurneys, ſhould compear at Head. 
Courtsz but though this AR ſayes, That if they be abſent upor: 
a neceſſary Canſe, they may ſend their AFurneyz yet ae praxi, though 
they can prove no reaſonable Cauſe, they cannot be Unlaw'd , if 
they ſend any perſon witha Letter of AQurney, which is raifd out 
of the Chancellary, and the ſending of Seals is now in Deſ#e- 
tude , for Services and Verdidcs in Criminal Cauſes, which are 
the only Papers that need now to be Seal'd, may be Sealed with 
any borrowed Seal. | | 
Obſ. primo, Several Regalitics in Scotland , * have Chappel 
and Chancery of their own, and grants AQuroeys themſelves. 
Obſ. ſeeundo, Regalities are Rtill a part of the Shire ; and 
therefore the Sheriff may cite the Vaſſals of the Regality, but the 
Lord of Regality cannot cite theſe who live within the Shire, with- 
out Letters of Supplement, obtain'd by deliverance of the Lords for 
that effet, wide AF 10 Par. Ja. 2. 
Obſ, zertio, "That the Unlaw warranted by this A ro be 
1mpouſ'd by Sheriffs, for abſence from Head-Courts, cannot exceed 
Io pounds, February 7. 1624. December 6. 1628. And the ſame - 


Unlaw of 10 pounds is allow'd for abſence from Baron - Coutrs, 
March 


of King Tames * the firſt. 3 29 
March 16, 1622, It has been likewiſe found , that thougha Vaſ. 
ſal having been in uſe to have his Servant received as his ARur- 
ney at thoſe Courts, without a formal Letter of AQurney out of 
Chanicellary, cannot be Fined qzoad  bygains , becauſe of the pre- 
ceeding Cuſtomz Yet for the future, they will be oblig'd toſend 
formal Letters of Acuurney, or elfe they will be Fineable, Intima. 
tion being made to them, that the former Cuſtom will be no more 
allow'd, Fuly 11, 1678. The Ballic of the Regality of Paiſley againſt 
the Laird of Duntreath. | | 


"2 taking of $almond at all times is allow'd on the Waters 4 CT: 
of Saloway and Tweed, as long as Berwick, and Roxburgh are 131. 
in the Zr7g/iſþh Mens Hands , but it is Reſcinded upon our Kings 
ſucceeding to ghe Crown. of Ergland, by the 5 A4&# 18 Par. 

7a. 6. | 


Rs 


by | King Janes the fiſt, Par l, I0. 


T* AR diſcharging the ſelling Salmond abroad, except the 4 c 7 


one half of the price be pai'd in Money, is in Deſuetude. 132, 


| TP AQ is Declaratory of the former Law , elſe it could not 4 CT 
_ have been drawn back to the prejudice of the private Right |, 33 
here mentioned, and this was ſuitable to the Common Law 3 for : 
the Governour of the Kingdom is but a Tutor, -and a Tutor cannot 
alienat Lands belonging to the Crown. | 


K - . - * - . . 
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King [AMES the firft, Parliament 11. | 


"Heſe who break the Kings Protections are ordained to be 4 
puniſh'd, | and the Protections here mention'd , are theſe , W 
Letters which our Kings of old granted to Monaſtries, * ** 
Burghs, &sc. taking them into his ſpecial Prote&ion, and 
diſcharging all his Subjes to injure them, under pain of his high- 
eſt Diſpleaſure 3 * and it is obſerveable , that- Afſizes were to fit 
upon theſe , whether the Party accuſ'd was preient , or abſent, 
Thoſe Protections are now in Deſuetnde , nor can any Pannel be 
proceeded againſt now in his abſence, except in the caſe of Perdu- 
ellion allanerly. What we nowcall Protedtions, were called there 
Supercederes, but not ProteQions. By the Civil Law , publics 
tntele afſertio principis ſolius eratl, capital: $, ad flatnas; ff, de pan 
nunc jalvagardis dicuntur, vid. Argentorat pag-1 go. 


I | King 
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' Obſervatiioupon the thirteenib Parliament EY 


pe EC 


King James the firſt; Parkament 13. 


J: was lately doubted, whether Theft-boot, which isthe Tranſ- 


_ 


atting with Thieves , by a Judge, for freeing them from pu- 
2 viſhment , be in Deſetude ; and it was fourid a Crime yet pu- 

niſhable. There are two kinds of Theft-boot declared by this 
AQ , to be puniſhable, the one 1s to ſell a Thief, whichis to take 
a Ranſom for liberating him, the other ro Fine with a Thief, that 
is to take a (hare of what he has ſton, and ſo diſmiſs him,, both 
which are expreſt, Ai 2 Par. x Ja. 5: by concording with the 


Thief, and putting him from the Law. The puniſhment by this 


AR ſeems to be the loſs of the Right -of Regality, as to Lords 
of Regality, but to bedeath in Sheriffs, Juſtices, &c. And if fo, 
it ſeems ſtrange thar the Lords of Regality ſhall be lefs puniſhed 
than others. But 1 think the puniſhment as to both, is loſs: of Life 

and Office, and the words of the A are only ill placd. Andby - 
the Civil Law, whoever commits either of theſe, are puniſh'd as 


- the Thief himſelf, 7. 1. ff. de Receptator, where the two ſpecies of 


Theft boot expreſt in- in; this AQ, are alſo there expreft, quia cuns 
apprehendere latrones poſit pecunia accepta vel ſubreptorum parte de- 
miſerunt ; and this At puniſhes only Theft» boot in Judges: but 
yet if a private perſon take a part of the'ftoln Goods, he may be 
puniſhed as a Reſetter, albeit the meer letting of a Thicf go is not a 


'Crimein, him, ſince he is not oblig'd to take him. 


ACT. 
158. 


This A+ was neceſſary , becauſe formerly , TranfaQting with 
Thieves was Ciſcharg'd, but no-puniſhment expreſt, @nor. Attach. 
C. 42, & 77. ©: ſtat. 1 Rob. 1.c. 3 &+ flat. Will, c. 15 By which laſt, 
who Redeemsa Thief eſt legem aque ſubiturus, which -is now in De- 
ſuctude, | | / 


* His Oath is not now put to Afſizers, except the Party require 

that they be purg'd of Partiality z for the ordinary Oath 

now ufd is, That they ſhall Truth ſay, 'and no Truth conceal, in ſo far 
as they are to paſs upon this Aſſize. ; 


Rowners do not now arreſt Male-faRors, for all arreſtments 
are by Meſſengers, or the Macers of the Criminal Court; but 
et ſome Heretable- Crowners do affiſt at Juſtice-Airs to this Day, 


-and keep the Bar, and ſecure MalefaQors asthey go, and come from, 


and tO it. 
There 
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Here is a double intereſt in all Crimes, the Fisk or King has A C 
an intereſt , becauſe his Peace and Laws are broke, and his 14 
SubjeQs wrong 'd, and this is call'd by the Civil Law, vindi&a pub- 
lica. The perſon wrong'd has another intereſt, which is calld vix- 
dif privata, That the King may purſue without the concourſe of 
the perſon injur'd , is clear by this AQ, but becauſe this A allow'd 
only Sheriffs to purſue without conſent ofthe party; therefore this 
is extended to all caſes , in favours of the King, A& 76, Par. 11, 
Ja. 6. 


3 
His A& is abrogated by the Union of both Nations, but A CT 
argumento bujus legis, the taking Protections from, or afſur. 141. 
ance with anyEnemie of the State is Treaſon,and * may be alleadg'd 
that aſſuring Merchant Goods, or Ships by Hollanders when we had 
War with them, vvas Treaſon by this AQ, and by the Common 
Law; for this 1s a correſponding yvith Enemies. : 


A Thief novy by the Regulations muſt be purſu'd upon 15. ACT 
days only, as all MaletaQors. 142, 


Ide Ad? 50. Patl. 7. Ja.3. & 4G 107, Parl, 7,Ja. 6.andſuch 4 C T 
as failzje to bring in Bullion ate puniſhed, 4# 51. Parl, 7. 143. 
F4. 3. & Af 65. Parl. 8. And all is novv innovated by the Ac# 
37. Parl, 1, Ch, 2d, | ; 


_ Bell rung in Edinbrugh, at 9. at night, conform tothis AR, 4cpT 
till it was ordain'd to ring at 10. ( as it does) which being , 44s 
altered at the defire of the Earl of Arrans Lady when he was , 
Chanc<1lour, it is therefore call'd the Lady's Kell. From her alſo 
the Steps leading to St. Giles Church are call'd the Ladies Steps. 


Y this AR, the Law is to be holden where the Treſpaſs is F CE 
done, which 1s moſt juſt ; becauſe, by puniſhing Cry mesup- 43s 

on the Place, the Scandal there given is taken off by a proporti- 
onal zeyror., 2, The Friends of the Party injur'd, ate thereby 
better repared. 3. Probation is more eaſy got, and Aſlyſers upon 
the Place are readier to do Juſtice, as knowing bt:tter the mat- 
ter of Fatt. Vid. Stat Will. Reg. c.18. And is conform to the Civil 
Law , 1. 3. ff. in prin. de Re milit: & tot: tit. C. ubi de crimine 
agi oportet 3 and that this was the old Law of Nations, is clear 
by 2aint. Curt, - 


T= carriersof Gold and Silver, ( except in ſo far as is neceſſary A C T 
for Spending ) infers alſo the eſcheat of the Carriers other 146. 
Moveables, Ad 69. Parl. 9. 9, OH. But the falling of their | 
' Eſcheat was bur 5. 3b, after that A&, and is now in Deſuetude, 

ſo that the words under the pain of Eſcheat is to be interpreted of 
Eſcheating the Money fo carry'd allanerly. 


I 2 K, Jauzs IT. 


_ Parliamenc I. 
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their young King'; and I find 
no ſuch Declraation, ' or ac- 
knowledgement 'in an other 
Parliament of any other King - 
So this 1s rather ſet down as a- 


Parliament; For it mentions 
not Biſhops, and it expreſſes 
- conſent of ali the Free=hol 
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= is the firſt Revocation that T find made by aty of our Kings, 4CT 


and here Diſpoſitions made by the King of Moveables , is 
Revocked , and though no mention be made of Moveables, in 
latter' Revocations Since a King who is Minor', Diſponing 

Moveables without an onerous Cauſe, may Revock theme. | 
2lz,It isobfervable that the King is (ashis SubjeRs) Minor till 2x 
years compleat,and that the Parliament is in place of Tutors to Him, 
3lz, This Inventar is conform tothe Civil Law, whereby the Tutor 
was oblig'd to make an Inventar of his Minors Eſtate, and which is 
made our Law,by the A@ 2. Sefſ. 3. Parl. 2,Ch, 2. and to make anIn- 
ventar unto Depois, is to makeit according to weight 3 Dupozs being 

aFrench word, ſignifying Weight. * - | 

' 43, That in this AR, rather the Parliament than the King Re- 
vocks, for the King was then minor ; but regularly the King's Re- 
vocation paſſes under His Privy Seal firſt, and then is Confirmed, 
, andpaſt by an A@ of Parliament, Vid, 4 gih, Parl, 1, Ch. 1. 
K | | But 


+ Narration, than as an A&R of 


I. 


2, 


( 


34 


ACT 
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ACT 
4. 


ACT 
5, 


ACT 


Obſervation( upon "the ſecond Parliament. 
But ſometimes it paſſes firſt by Proclamation-, and then by A® of - 
Parliament, A& 51x Par, 4th Jq. 4th. And ſametimesby way of In- 


| firument, A 70, Par. 6h Ja,51h. 


— TD — 


King Jaws the Second, Parl. 2, 


HE only A& in this Parliament Warrands the Kings 
. Lieutenent to force ſuch as. ly under vislent prefampy- 


tions of Spilling i and Troubling; rhe Connrrey, . r& 


\, find Catition, . that the Countreyard the Kings Subjects 
ſHillbe.unharm'd,. which-ſhewsodlcarly., that-the Ring may upenr 
Preſumptions ( of which He is ſole Judge ) —_ any of His Sub- 
jects togive Bond to live Peaceably, without, which , the Govern= 
ment could not Subſiſt. | 

This A& was occaſion'd by the great Outrages, committed by 
Archibald Earl of Dowgl/as, in the South, during-the. Kings. Mina. 
rity. __ 
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King FLAMES the Second, Parliament 3o 


'W/ FD. Star. Dav, 2d cap. 42. Concerning the Liberties of 
the Hilj-Kirk, 7 ” 

'E Wo Juſtice Courts were to be held Yearly by the Juſtices, at 

' Fdiniburgh and Peebles, c. 79. 2non. Attach, and two Juſtice- 
atrs ire to be held yearly; the.one upon the North-ſide of Forth, 
and the other upon the South-ſide of Forth, c.30. Stat, Rob. 3d. 
And by The Sceitis Sea, is mean'd here, The Water of Forth, ve- 
endo, That part of this A& , which appoints Lords of Regality 


fo hold Jailice Courts twice a year, is now in Deſuetude. 


JY this AQ, after word is ſent to the Council, that there is any 
Rebellion, Burning, &c. The King is to: call the Sheriff, 

and ſee it Re-dreſt , and all the Barons oblige them to. aſſtt the 
King with'their Perſons and Goods, as oft as.it ſhs]l be ſeen need- 
ſul, by Advice of His Council : From which , it is obſervable, 
That theKing needs not call a Parliament to affiſt Himin a War g 
but that the King and. His Council, may call for Men and Maine 
fainance, in caſe of War, and this was very reafopable, for Rebel- 
lion may be lavincible, before a Parliament be affembled , and 
Parliaments do oftcn givelutle kelp, in caſe of Combination, if the 
@Cca- 
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occafiotis of ir be popular,” as was tdo clearly diſtover'd inourflate 

Rebellion. Hogs X "I 

-- The reaſon why in the former AQ'and this, the Advice of the 
King's Council 'is- fill expreſt as neceſſary, was, becuaſe the 

King was then Minor, and His Perſon had been ſeveral times ſar. 


J. -f 5 =D, Dk GO 
x all this Parliament, there is no-miemtion made of the Authority 
of the Regent, - as uſes to be when the King is Minor, but - only 
the hail three Eſtates have Ordain'd, which I think proceeded from 
the Hatred , the Nobility bad at that time tg Alexazder Living. 
fftrun, who was then Regent, I find , that in'the Rarification of 
the Aasof Parhament, called the black AFr, Foltd 149. The Ditke 
of Chattelrautt then Governour, is placd before the'Queen-Mother, 
then Regent. h ek 2 pon 
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King JAMES te Secaud, Parliament 4. 


> Blerve that Excommunieation takes away prr/onam Stands A C T 
i judirio, So that Excommunicate perſons cannot '/par* 7. 
- fue nor defends” for the A& ſayes, [That they ſhall mot be 
heared nor anſwered in the Law of Fndgement ; and though 
the Word ( anſwered, ) would import only, that they cannotpur- 
ſues yet the Word, (' Hleared,) Imporrs both Purſuing and De- 
| fending; and the Words, Heared, nor, Anſwered, 'had been ſuper- 
fuous, if they had been to expreſs only the Purſuing, 
This A&R and the 41h AF 3d Par. Ja. -2d. Were made upon the 
Earl of Crawfords Cruelty to Kennedy, Biſhop of Aberdene, 


DO — 


King TAMES the Second, Parliament 5. | 


| mo is the firſt time I find Art and Part mentioned in our 4 CT 
aw, - | 
| Nota: The time forbidden by Law for killing of Salmond " 
| is, from the Feaſt of the Aſſumption,vis. the 13 of Auguſt to St. An- 
arews,whichis the 3o of Nov. 4G& 34 Par. 2.Fa,1. And though the 
third Fault wasdeath by the1o A Par.rJa. r.Y et by this AGthethird 
Fault is only puniſhable by loſs of Office. vid. AF 224 Par.x4 Ja.6. 


6 5 rs of cauſing reſtore Goods Spuilzied now is, That the She- 4 C T 

4 riff,or any Judge diſcern, and upon this Decreet Letters of Horn- 9g, 

Ing are raifd, and the Defenders Denunced 3 We find by this A&, ; 

that old Rule ofthe Canon Law, Spoliatus ante omnia rc tituendus, 

here Confirm'd, and the meaning o& It is, That though the Spuil- 
| X 2 - ne 
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ſtore the- Perſon Spuilzied to*his Poſleſſion, for the Law will tor 
aliow any man to be his own Judge, and to Intromet at his own 


Obſ. ſecundo, That of old, all Decreets were under the Kings 


Wax, that is'to ſay,+His Seal;-and till of late,. and the laſt Inſtitu. 


zier have a ſufficient and valid Right to what he has Spuilzied, yet-. 
bing purſu'd , his Right will not defend him3 . but he muſt firſt re- 


tion.ofthe 3cſhon,. all Decreets, even of the Seffion, were under the 


Quanter-Seal. 


; Blerve, That all Scotland'is divided in Royalty arid, Reeality. | 
ACT -The Royalty is that which was Judged by the Kings imme-: 
10. dlat Jud es, as Sheriffs, and they are here and elſe-where, call'd the. 


Lords of the Royal: 


Heſe who were Excommunicated, were denunced Rebels,and 

| Letters of Caprion raiſed againſt them; and this AR; as to 

this point, is founded upon cap. 6th, Stat. Rob. 3d. and is moretully 

' explained, A 53. Parl. 3.Ja. 6: Wheretheſe Letters are appointed 
to be raiſed by the Authority of the Council, after 40. days are 
expired from the-date of the 'Excommunication. © 

Neta. This is the firſt A@that-ſpeaks of Appryzing of: Lands, 

and . it was done'then at the' Mercat Craſs, in the. ſame way that 

Moveables were then,and are yet poyndable. / me. 


ACT 
Il, 


Nota, Tr7 puniſhment of ſuch as break the Peace, is-left-Arbi- 
ACT - - + 4 


whole Titles in that Law: 


| \ FT 1d. Sup. A& 3d. Parl. r. Ja. 1. As alſo by this A, it-is 

ACT Y Cclear, that Forfaultors for Rebellion were only to be led 

13. bcfore the Parliament, for it is here ſaid, that they ſhall be puni- 
ſhed by the advice of the Three Eſtates; but now open Rebels, 
ryſing in Armes, may be Tiyed and Forfaulted by the Juſtices, 
by the A&, 1116. Parl. 2d, Ch. 24s | 


ACT * 'T His was Statuted before,as to Murder, C; 17.1. 24. R. M; by 
I4. a Treſpaſſour juſtified in. 1his AF, is mean't a Perfon con- 


demned by Law or Juice, and it is oft ſo mean't in all old. 


Laws. 


SET 'T Here are now no Wardens in the Borders, but theſe affaires 
I5. are manadged by Commiſſions from the King, cald Com- 
miſtioners for the Borders. GP: Bs 


ff C7 A LL Officers offending wilfully, are to loſe their Officesfor a 
' 26, #X Yeargby this Ac, but this AF is not the only puniſhment,for 
if a Judge execut a man wilfully, he will die for it; and a Judge 
being partial, or refuſing to do Juſtice, is to be puniſhed Ri- 
goroully, Jr. 1. Parl. 2d. A& 45. and it he be Faulty, or 
Negligent, he loſes his Office; if it be Temporal for.a Year; or 

; is 


trary by this AQ, and by. this Ac, Juſtices of the Peace : 
12, are ordained ( Irenarche hy the Civil Law, of which there are. 


is to be Suſpended from it, if it'be Heretablez Je. 2d. Pol. 14. 
AS. 76. wid. Ja. 3d. Par. 5.44% 27.06 Jo, 34. Parl. 14. 4G. 105. 
And the puniſhment of Judges offending in their Offices, is now 
Arbitrary , (uitable to the nature of the Otfence, | 


—- 


) 


8 


—Acks, which before this A& were only Perſonal Rights,and 4 C T 


- were only valid againſt the granter; are by this AX ( for 
encouraging Tennents to improvegſtieir Rooms by Tacks, and for 
the ſecurity of, Poor Labourers ) made Reall Rights, and defend 
againſt all Singular Succeſſors, -that is to ſay, the Buyer, or the 
Superior" of Lyfrent Eſcheats, or Compryzers, or Donators to 
Baſtardics, or Wtimns Heres z but if the Land fall in the Superi- 
ors hands, through Ward, the Tack ſleeps, and reverts again at 
the expiration .of the Ward. Yid. 0bſ. on AZ 26.Parl. 3d. Ja. 4th. 
and they will defend againſt Donators to Forfaultors, though the 
Tack be not: Lenka, if it be Set for an ordinary Dutie, and 
without deſign to prejudge the Fisk, as was found in the- Cafe of 
General 'Da/Fiel contre the Tennents of. Caldwall, 28. January, 
1674. For though the Rubrick ſayes, that ihe Buyer ſhall keep 
the Tacks, yet the A bears, in whoſe hands ſoever they come; and 
as no Tacks-men craved ever a'Confirmation to Defend againſt 
Forfaultingz Soit would' ſhake louſe all poor Labourers Securities, 
if they were not Secure apainſt ſuch delinquences; and might pro- 
bably prejudge much the'Kings intereſt, by tempting them to fol. 
low their Maſter, if they knew that they behoved to be Forfault. 
ed by his* Crime, This 'Decifion agrees with Craig, pag, 206: 
and a. Deciſion 1570. Heme of 'wMimderſionn ; But the Council 
did juſtly think, that this Decifion could not defend the Tacks- 
man ofa Caſtle from giving it up to the KI NG, fince Fortalices 


are not made for labouring the ground, and thereforealſo Summar 


Warnings are allowed from them on fix days. 

Though this A& be only conceived in favours of Labourers 
of the Ground, yet it is extended fo, as to defend all Tacks-men, 
whether of Tenements within Town, ( though the AQ ſeems only 
to be made in favours of poor Labourers of the Ground ) , or of 
Caſualities; ſuch as Salmond-fiſhing, Coal-heughs, Coal-work; 
&c.and generilly it extends to allTacks,but not to Rentals, fortheſe 
are Tacks for Graſſumes and Entries,and ſo for ſaiall Duties 3 pro- 
vyding alwayes theſe Tacks be cled with Poſſeffion, for Poſſeſfion 
is the ſame thing to' Tacks, That Seafines are to Alienations,. and 
of old {8me Tacks had Seafines,or Inftruments of Poſſeſſion , but 
neither was neceſſary, nor' is now- uſual, but Poſleffion is fo far 
neceſſary, that the laſtTack, with the firſt Poſſeſſion is preferred ; 
and the reaſon why they uſed Seafins then, being to make the 
Tack Reall, and to defend: againſt Singular Succeſſors;- this was 
no more uſed after this AR » Parliament, by which Poſlefſiori 
makes a Tack a Reall-Right, bur a Tack is preferred to an Appry- 
2g, apy tbe Appryzing was ted before the Tack was cloathed 
with Poſſeſſion, fince the Lands were Denunced after the Date of 
the Tack, March, 1628; | 

| 4 fince 


I7. 


Since. Tacks are oply declared. valid againſt Singular Succeflors, 

y this AQ.3 | Therefore Obligations .not .'to remove a Ten+ 
nent, .will.not-be ſuſtained againſt a Singular,Succeflor, albeir it 
be expreſt in the Tack, though: that as a Perſonal. Qbligment be 
valid againſt the Setter,and his Heirs; For if this were ſuſtained,the 
' Buyer. would be thereby debarred from uſing and improving” his 
Propertie, as: he thought fit, contra naturam deminij; And that it | 
is not of the nature. of a Tackgg.is clear from. this, . becauſe Tacks 
muſt have a certain iſh, which this has nor, | though the Obligati- 
on ſhould þear not to remove till Money Lent, at the' Setting of 
the Tack were payed, 15. June 1664. Thomfan contra Reid, and 
for the ſame reaſon, a Tack ſet to one dtiring his Lifetime, with 
expreſs proviſion to receive the 'Tacks-mans Heirs as kindly Ten- 
nents, for payment of the accuſtomed Tack-dutie ,- will ;not be 
valid againſt a Singular Succeſſor, as wanting a certain iſh; al- 
beit the Tacks-men offer to reſtri&tthe Tack to the Life of an Heir 
alleharly, 2. March,1626.4nd a Tack ſet from-5. Years to: 5:years, 
upon payment of the old Dutie, was not ſuſtained againſt a Sing- 
ular Succeſſor, 26, July, 1631; But Tacks are valid, though they 
bear no ſpecial. time of Entrie:, fince the preſent time is in the 
ConſtruRion of Law preſumed.to be the time» of Entrie in that 
Caſe, 4. December,1629., Asalſo ſince a Tack muſt have a certain 
Tack-Dutie,as well asacertain iſb; Therefore, where theTack corr 
tains not a certain. Tack-dutie it is not valid againſt a Singular 
Succeſſor, and thys a Tack bearing, that a Tacks-man ſhould 
retain the Anpualrent of, 600. merks, for the. Tack-dutie 
would nct have; heen valid--againft a Singular Succeſſor, be- 
cauſe, in that,caſe, there would: nothing have been payable 
to the Singular, Succeſſor , yet if the leaſt ſuperplus bad remained 
over the payment of the Annualrent, though it had not exceeded 
one pennie, the Tack would have been valid, becauſe there wou}d 
have been in that caſe a Fack-dutie, 15#h June, 1664. Thomſort 
contra Reid 3 and. for the ſame reaſon, a diſcharge of the 
Tack-durie before hand, though for an onerous cauſe 3 and though - 
the diſcharge was in the bodie of the Tack , will not Defend a- 

ainſt a Singular Succeſſor; and this. very. Statute bears, thattheſe 

acks ſhall be valid to the Tennent tor ficklike 'Maill as they 
took them, for 31, Farnary, 1627, Roſs contra Blair 3 and there- 
fore it being controverted whether a Tack ſet to a Creditor where- 
In he was to have Retention ofthe Tack-dutie , aye and till he 
were payed , and relieved of the Sums due to him, ſhould be fuſ- 
tained againſt a Singular Succeſſor, it was found, 1174. December) 
1671. Cyrrie contra Oliphant , that the Tack was to be ſuſtained, 
becauſe the Retention was to be allowed, by an expreſſe Clauſe 
in the Bodie of the Tack it ſelf, and' not by a Paper a part, and 
becauſe theTackſ. man was to pay a dozon of Hens,and another of 
Capons by and attour the Sums that he was to retain; and wasto 
relieve the Setter of the publick Burdens, which was to be in place 
of a Tack-dutic 3 but though: this may hold where the Tack bears 


the 


F 


the Sums expreſly, where 
yet it "were" very datigerous to allow'T 
ral; that*the' TackEman” ſhoulFret: 
payed; and Relieved'df what' 
he ſtood engaged 3 'ati®\f this 
ceſfor could know even'by Protl 


and it cannot” be denyed, but that the firſt delign of this Statute, 
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bur if the SingularSuceeſſor had known forks 
theLordsinclined to think thit the ſame had heen obligator againſt 
him; and yet a Singular Succeſſor isnot obliged to confider, 4 prior 
Seafine, except it be Regiſtrated, or a prior Diſpoſition; nor any 
Aſfigney a prior Aſſignation 5. February 1680. Rae contraFinlafors: 

By the Civil Law, Tacks were not valid againſt Singular Suc- 
| ceffors, 1. 9.C. de lotato, but the” Law of Hol/andagrees with this 
Statute; Neolſiad: decisz 3o. | | Me V7 


Ss and. 
il ' as 


» 


4 be A& was thought to have been in Deſuetude, till it reviv- 4 C T 
ed by a Decifion', Feb, 1666. Lord Lee contra Mark 18, , 


Porthosſe, but it'is yet fo to be underſtood; asthat the Land ſet in 
Tack, muſt be valued*according to what it was worth when the 
Land was Wodfſet; for if the Land be improved by the Wodletter, 
3t were unjuſt, that the Wodletter ſhould loſe thereby, and there- 
fore a Wodſetter improvingLand , will not loſe his Tack, though 
the Land become worthmore thantwice the Tack-dutie,and though 
it would ſeem, that there is a contradiftion in this: A@,becauſeit ſayes 
in the firſt Part,That if any man has Wodſet Lands,and ſyne takes them 
for long time after the Land be quit out, for half Mail, or near there- 
by,that w_ Tacks ſhall not be keeped, but if they beſet for the very Mail, 
or near thereby; yet the anſwer is;\ that this. Law was ſo worded; 
to ſhow | that the Parliament defigned , that Taks after. Wodler 
ſhould not be keeped after Wodſets are Redeemed, except they 
be ſet for a Tack-dutie, ſomewhat proportionable to the worth of 
'Land; and becauſe'this could:not-preciſely be determined, there- 
fore by. comparing” theſe” two expreffions. It is clear, that ſuch 
Tacks afterWodfets are'to be ſuſtained if they be ſet for. more than 
the half of the Real-dutie, though' they be not- for the full 
Dutie, F : 
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and: ſtjllare Sufficient agai 


be a valuable co 


Obſeroations upon the foth Parlement 

es reg) 03 4 27: 8-L208 EF > F- 109030W 9177705 L 
This AQ is 10. effec , bug,an-exception-from the former AQ; 

which having appointed all Tacks'to be valid againſt-ſingular Suc. 


cellors, - This AG begins, Buy if Lands be Wadjer, and the Hereto 
iſet b 


Granter of the Wpdfſet be obliged to grant long Tacks for an unconſide- 
rae Doty, ofter o Lande ove Redeemed, rh Tacks ſhlluthe ey. 
and therefore it may beargued,that this AT ſhould only defend againſt _ 
the Setter, butnotagainſt ſingular Succeſlors, becauſe the preceeding 
A&',. from whichitis an exception, was only conceiy'd to ſecure 
againſt  {ingular;Succefſors. . But to this it is anſwer'd, that the for- 


o 


mer A needed notſecure again the Granters, for they were ever, 
nr 


| thems and:this A& runs not againſt 
fingular Succeſſars, but in general, declares ſuch Tacks null, -asExor- 
bitant and. Cas and ſo ſhould be null againſt all ; bur if there 

deration to clear, that they are not Faxc'd and 


Exorbitant, they .will be ſuſtain'd, as in the caſe , Polwart contra 
Hume , January :21. 1662. ., whexe it was, found ,- that a Tack 
for a Dewty,.. far within the worth , - to be granted after Re- 
demption., . was valid, becauſe. it was by : one Brother'to ano- 
ther, who might have given .it for a Patrimony, and the Bro» 
he Wodlſct , was excluded by a Liferenter thirty 


ther who got 
fix years: | 


- Thir Tacks who are -to begin after the Redemption of Lands 

Wodfſet, are valid againſt fingular Succeflors, though they be not 
cloathed* with Poſſeffion , prior to the ſingular Succeſſogs Right, 
becauſe they are. a part ofthe Reverſion, 'atid not becauſe they could 


| Notbegin till the\Lands were Redeem'd; for if that were a good 


reaſon, :then a Tack whereof, the Entry is deferr'd, for ſeveral 
years, ſhould be valid : againſt the ſingular Succeflor , who had got 
a. Diſpofition of, the Lands , long after, the ſetting of the Tack, 
though before the Tack was-cloathed with-Poſſeſtion, which is not 
truez: andif it were true, fince Tacks arenot to be regiſtrated, no 
man ſhould know-with what Tacks Lands are burdened, for this can 
be known no otherwiſe but by Poſſeſſion, 4 


Theſe Tacks which are to follow Redemption, arevalid , though 
they benot contained in the Wodfet , if they be of the ſame Date 
with the Wodſet and Reverſion, as Hadirgtown Qbſerves ; but in 
this caſe it may be doubted, * whether theſe Tacks ought not to be 
Regiſtrated,ſince all ecks to:Reverſion are to be Regiltrated,orelſe 
how can a fingular Succeſſor know themz and yet it is otherwiſe in 
Tacks, which are to follow Redemption of Annualrents, for asan 
Annualrent isdifferent from the Land, it being but a Servitude upon 
the Land, ſo the Pofſeſhon of the one cannot. in Law be conſtructed 
to be the Poſſeſſion ofthe othery- - 


Vide 


14, Steh.i24 Robs Mo! Spuilzics are purſu'd AC 
before; th rr | .;asother Ciyil AQions. There : _ 

| in eve: RY I ee crore va em agamſt Spuilzies, 
[thefe y were. .90f; then committed by the TOR? and 


? ars, and fach like Runners, C 
1 54 , and have:their Ears Fad F T 


_ ha and keeping of Viual to. a Dearth, 4s a ky in 4CT 
| _ all Nations, and'is puniſh 'd-with us, as Regrating: by.this 22, 
AX it is puniſlyd 4s Ufury, and by Eſcheating the. Vidtual : | and 

| yetthis: puniſhment has never been prattisd, but the ordinary courſe 

to prevent. this Crime. is, that: cither the ſecret Council ſets prices, 

, In caſes of foreſeen; Dearth, or-elſe the Magiſtrates uſe in their re- 
. TpeQtive Towns, to cduſe break open;the Doors where fuch Vieu- 
. - al is kept, and fell it at, convenient prices, which is. Warranted by 

"the 29, Att 4 Parl, Ja, 5+ Fid. crim. we rib. FE erate. 


- © J IQ 40: / 
Tt 4 "ICE of old Corneſtacks , that ate kept longer than A F. 
Luil, was found to be in Deſuetude , at the\Juſtice-air in 23, 
 Jedbamghy 4669: and the firſt part of the AR, ordainingall Viqu-. 
' al bought by 'iprivate[ perſons, more than will entertain their Farmi. 
- lies for: that Cropt 6 to'be therefore Eſcheat;; /is-alſo in Deſuetude, 
this was-p Civil Law; per. 1. Jul. de a1nnona, and is:pt- 
*.nifh'd $db1dphins pine Marte 6b f:de extraor: crim:andfuch 
as are guilty of it, 'were"called ro rg4 or. WEOAIIY Tholoſs 
- cap: LYN 'TO; A in 115% $ 
: > aXONDITS. DOA 6 ob £3 AE Dp hats 2 ED | 


TJ Ot only ſuch as PE out ow "Houle upon n publick a iccounts 4 CT 
: nifhableas, Traitors,. but even.thele who keep outtheir - 24s 
vate Quarrels, "if they be Charged' etters fronjthe 


.C C *onte oy > 3% exe, lc ? 
PRAvVare Be ids.; lo, thereafter yiel 
4 MEE bitrarly,/ a 


Houſes in m m ed 1 | 


Then \ joundingoube a ft 1n-this AC 
Art and Part; But the Juſtices refuſed”, 1 1 
Is Hoare Caſe, to ſuſtain the 'Garifbning"oFAf "7, tOin- 
fir Treaſon , except it was Garifoned after the At? of thi 
"Letters of Fire »F Sword  arid'thar the" Garifoning of 'it 'before, 
did only infer Deforcement, it being. commanded to yield by the 
Sheriff, in the Kings Name 3., By which. it ſeems, that Gariſoning 
Houſes, to defend Ae Execution of the Law, infers not Trea- 
ſon, except"it'be. done, either" upon a'publick account,” or after 
rail __ ubliſhing Letters of Fire _- Sword, . 2do, Some ar- 
"gue: that fince the affailing of Pough, where the Kings 
"'Perfon i, "AK be repute-Treaſbn, . 1 it be done withour conſent 
of the three Eſtates, that therefore it is lawful to aſſault Houſes, gr 
riſe in Arms , with confent' of the three Eſtates 3 'Bui this is a 
great miſtake”, for no oppofition'to, 'or Invading ofthe King, can 
be juſtified by a Warrand from the three Eſtates; and the ' meanirig 
_ ofthis AQ js, That though it be pretended, that the King is Priſop- 
er in'any Caſtle, it is not lawful for any: private. perſon , Vbogktar 
:Ptetext, to raiſe Armies and Invade that place, Thu authority 
of Parliament; Foritis dangerous to makeprivate ons udges 
m. ſuch confiderable Caſes, Andthe ryfing in Arms, or defending 
Caſtles, on what pretext ſaever, is declar's, Treaſon by the 5 A# 
T Par, Ch. 2. The occaſion of this AR was, 'becauſe mh King had 
been twice kept in Caftles in His Minority,” orice by the Chaticel- 
Jotr” Sir William Creiehton,, and thereafter y Sir Ale xauder Living- 
flon, Governour 5” and'at bothtimes endeavours were ufid t6befic lege 


the Caſtles of Edinburgh and Stirling, vanes ” then wy & ia = 0 
100-3081 FoniGh 3:7: [o.3o git | 


ACT - BY Y this AR: 9 Ackiert returnin Sa abr os | 
25. either by ;Sale-ar Forcfalture { forthe; Kings:property i8never* 
erected in a. Regality , butin a Grmuny "el ſhall be judgd bytbe- 
Sheriffs, andthe ordinary Judges 3 | arid -airdanatly.when-Regali- 
ties returnto-the King, they-are cxpreſly {i -and Bread of 

new.n Stewartries,: as Orknay, A& 13 Par; A. Fel 
* Objer. Thatregulariter, theſe who dwell in Regalities are1 not ſub- 
- to the Sheriff, id. AG 43 Par. 11 Ja. 3. And Ereftions of Re- 
Se > anflouiqbear ap_ to Repledge.- | 
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Fo on 
Perſons _—— 
Parteons Roll, or clic 


done forencou 
Ts Sin Treaſon ſhould notbe g' prov, i 


zalion might. be induc'd cabily to' deſtroy, their Maſters - 


a: of che giver of Dirty 
I Cbick 


the pexe raljorivis-loſt, nor do: | ve remember, 
that 'Freaſon was taken. up of old ſo, and if this were allow'd, dif 
contented Tennenss, or Servants knowing they were-ſecure againſt 


9 


- His A@ appoiots the Strickers of falſe Coyn to be puniſhed. ACT 


LL; 5 Law, will, and by the AQ, 124. Part. 7th, Ja. 5. Ieis 
ardaineds. That they who falffy Money , or counterfits:the Kings 
Irons ſhall be puniſhed | according jo the old Low , «and yet I A 
no Law before that time, ſpecifying the ro: 3-49 in general ; 
Far, the. 41. AF. Pearl. 5.* Fes 3; puniſhes only with Death, the 
Home-bringers of Black-money,, That is to ſay, Copper-money 
and by the Ag 70. Parl..9. 2. M. The Homesbringers of the 
falſe Coy n ſhovld be delated, and the Delaters is to have the half 
of all his Cook Moygable, and immoveable, but though the puni- 
Gawent of Treaſon be not ſpecified 1n any expreſs Att; yet it ap- 

;, that it infers Forfaulture, for <l{& the Revealer could not 
 have:the half of:the Offenders Goods;immoveable,: and I find one 
Drummond burnt for Falſe Money forging, the 27. November,1601, 

And his Brother Patrick: Marray burnt alſo, for Art and Part, red 
counſel and concealing the Treaſonable Forging , Comning , an Out 
putting of falſe Money, and the Sentences upon Falſe Coyn, 
bear ordi Forfaltuge, \. wid. ſupra AT. 49, Park 3; Ja. 1. 
But it were &xpedient to make an expres Att inthis caſe, 


© aviffh 70 Hops fiomens s primum & fecundam decretum, fo much 
Faw bur in place of all theſe are come 
pryzi : cations, whereby, if_the Debitor 
py ow : Ne | Eldkor bo profes, ard is put in PoſſeGon, and if 
he = Vega), then the Land belongs A 
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K 4 2 [aurs the ſecond, Fakes 7 


| d Y chis Ae; The Home-brin nging. of Po ſon is, emited 
SA, uaderithe \PainiofTreafor © and yet T find none puni 
3 bg | as-'Traitors'upon this ;-and Foln , Un Ann I649. For 
poytoning- er and" Siſter; 1s only executed, bur: not Fore 
hed, bur-Tbelieve be tas kad no Larkds to Forfaulth ior do F 
ſec how 2 Judge cat: yoceed' lefs ſeverely in this cafe , - than the 
Edwi'appoinits3> aallp/f. bing the'A ' fo expreſs, that this 
ſhall remairY's4 an apt lofting Stare And thereaſon why theLaw 
as. anat—_—_.þ _ Murder, s, becauſe'nio man ;ms 
#% 7 5 E® 


28, 


is A& is now in ed and it was ſounded avon the ACT 


296 


ACT 
30. 


but: by nie Pha Ge Truſt\,/-and'Þ 5 wn ter under” 
Truſt, - which is likewiſe Treaſon by our Law, ar tir was on E 
puniſh d Capitally by the Civil: Law; 154, 1. ad'L. Cornel-.de fi- 
car. T this A& diſcharges the bringing home on any Poiſon, 


| forany: manner>of uſe 3 | Yet Apothecaries are allow'd to'bring'1t 


ACT 
3I- 


ACT:. 
36. - 


' the rate it $2 ave at the time when 't 
1 


home, for their Medecihes ; and' this is likewiſe allow'd by the* 
Common Law , and Doors 3 and there is a venenum bonum, as 
well as- alarms and though buying and- in-bringing of Poiſon, ] 
declared Treafon by 'this A&, though it be not given 5: yetby 
the Opinion of the Doftors, it is only puniſhable in thatcaſe, aid 
extraordinaris Gothofred: F. venenum, num." 2k vn 


% 


g He His A@ againſt Strangers bringing home Priſon; bas oben; 
obſerv-d amongſt us, and it is hard to puniſh Strangers: for 
a Law that they arenot oblig'd | to know: 3- and it appears they can- 
not be lyable, -except they be advertiſed by ſome Magiſtrate, that 
there is ſuch a Law ; -- and that therefore they ſhould carry back 
theſe Commodities; and yet if a Stranger ſhould aQually give 'Poi- 
ſon, he would: be puniſhable, though-no ſuch A& as this Tad: been 
made, ſince. every: man-is  obli ig'd to Know, that'it it "is unlawful to 


. give Poiſon... 
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| King Jams the ſecond, Parkament 8, 


Ither .it is proyided that qdſet Eands .. AY be TIES 
for or 2 ment of ordinary , Ky: of Scot en 


be pai'd according to thi © the ey j rs: at IT 
tho -when the Redemption, ty 


inſtance, if Lands be Wodtſet for tent 
after the Money be cry'd up, fo N cs 
ſhilling, is to give a Croivn; or a Siling is to. give 3 a Merk 3 in 
that caſe, the ten thouſand Pounds is to be Confign'd , according 
to. the rate as the Money gave; page. na" Wodferrer pay d moe 
Dollars and: Shillings, than he is to.get back: 7, pig hoe t on- 
ly in Refeniprion, by'vertue Sf i AS bur Payt , "6s 
1s clear by A 19 Par. 3 J4. 3. and A& 68 Par. $ Ja. 3. Bur: if 
the Mapey to be Contign'd-., be afeins Money2tbat is't#T: 
a ſpecifick. kind of Money; From the, Word; Taljs 29 for inſie | 
fve thouſanc Merks in, Raſe-nobles , or: the;lj ck kind 8 
Money,., ; then if fo much.. NOS Abby ApS be.had-6f.that kind i 
ſpecie,g, i it may be pay'd.i in as LIE the gre 
Hun lurk 85 Mong Miles 

b) ver ork {in Gl everl, 
Common, Law, wh [i Lees 


contig: th ee 26) vale th 


- iS A % % \ ©, a2 be hot <2 Fe o > «1 o "xe 
8 5. ie 5 75, - oe: IE 5 I% FS 
SF ode ets Ws og” bh. Ry ol i DT > c. 
- "A 6 ''F "TN $ CLOS $7 - 
06. fi -S# F- - 
"3 £22 43 
RIES 


© "of \King' James the ſecond. "© 4 
was worth , the time of granting the Obligation , March 3? 
1623- 
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King James the ſecond, Parliament 93. | 


His A& diſcharging the keeping of old Stacks of Com; 4 C T 
and the next Act diſcharging the Girnaling of Corn, ſeem 37, 38 


to have been Temporary, and the Juſtices have refuſ'd to 
ſuſtain Dittay upon either. : 

His A& diſcharging the keeping up of more Vidal than will 4 C T 

ſerve a mans Family for a Quarter of a Year, and that they 3g. 
ſhall preſent the ſuperplus to the Mercat within nine Dayes, ſeems 
likewiſe to have been but Temporary, becauſe of the ſcarcity that 
then was; and at any time of ſcarcity, the Magiſtrates of any Burgh 
Royal are in uſe, and may lawfully ( as ſome think ) break up 
the Doors of Vicual-houſes, within Burgh, and ordain the Vicual 
to be ſold at competent rates3 if the Merchants be ether unwilling, 
or abſent; but if the Privy Council be fitting, it is Ater to make ap- 

plication to them, 


La —_— 


King Jaws the ſecond, Parliament 11. 


Bfer. 19, This 1s the firſt formal Ac of Annexation, and 4 C T 
though it bear only , That it ſhall xot be lawful to the FT 
King to Analzie any part of His annexed Property in Fee, 
fleretage,or Frank:tenement, without conſent of Parliament; 
yet this extends to long Tacks; for it is not lawful to ſet even 
Jong Tacks of the annex'd Property, and if it were, then the de. 
ſign of Annexation , might eaſily be eluded , and the Crown im- 
poveriſh'd, 
Albeit this A& declares it lawful to the King , to intromet with 
any of the annex'd Property, without Proceſs of Law, and by the - 
203 AF Par, 14 Ja.6. Such as had, or ſhould intromet for the future, 
by the Kings Command, with annex*d Property , are ſecur'd: Yet by 
our preſent Cuſtom , the King uſes to Reduce ſuch Rights, and 
not tointromet with them brev: mann: | 
Obſer, 20, That becauſe this A& bears, That the annex'd Pro- 
perty cannot be Diſſohu'd, except by Deliverance , aud Decreet of the 
whole Parliament , and for great ſeand and reaſonable Canſes of. the 
Realm 3 Therefore a, Diſlolution contain'd in a Confirmation of 
| the annex'd Property, after it is Diſpon'd, is'not ſufficient , but is 
Reduceable, fince' Diſſolutions ſhould be ſpecially Read and Con- 
fidered:” Whereas, Confirmations and Ratifications, paſs in courſe 
without Obſervation: Likeas, Diſpoſition of the annex*d Proper- 


tys 
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0 bſervations : pO: tbe lrament. 


ty, wade before theDiſſolution,. are declar'd null by the 236 4G 15 
Par. Ja. 6.This was ſo decided, February 25. 1669.The King's Advor 
cat contra the Earl of Mortoxr and by the 13 A#2 Par. Ch. 2, That 
Decreet bearing this Interpretation of all former Annexations is Ra«. 
tified, and itis appointed, That Orknay ſhal/not be Diffols/d without 
the Advice of the whole Parliament, and for great and weighty Cauſes, 
relating to the publick intereſt of the whole Kingdom, to be confi- 
dered before the Diſpoſition, leaſt by a previous Diſpoſition, the -- 
Parliament ſhould be pre-determined in their deliberation ; and 
therefore it would appear , that wherethere is a Diſpoſition grant- 
ed before Diſſolution 3 not only is that Diſſolution null, as being 
filins ante patrem; fo that it could not make the preceeding Diſpo- 
ſition to Convaleſce, even from the date of the Diffolution : But 
that a poſterior Diſpoſition, relating to that Diſſolution, would be 
null, ſince by the firſt Diſpoſition , the Parliament is once pre«de- 
termined in the Deliberation 3 and therefore it would be fit, that 
ſuch Diſſolutions ſhould expreſly bear this difficulty, and diſpenſe 
therewith, per expreſum, Ek 
It is here alſo fit to obſerve , that Diſpoſitions of Rights, made 
of annex'd Property, in the Kings Minority , though Ratified in 
Parliament, an@after the Kings Majority , are null ; albeit any 
other Deed done by a Minor, in his minority, is valid, if Ratifid 
in Majority; For though it may be alleadg'd, that the reaſon of | 
this Speciality is, becauſe Ratifications paſs in Courſe, and the 
Grour1ds are not conſidered, as ought to be in Annexations. Yet 
the true Reaſon of. the Speciality muſt be, that it is eaſie to ob- 
tain Ratifications of ſich null Rights 3 and therefore the Parlia- 
ment , to preclude all from ſeeking them , has declard, That they 
ſhall not be valid when obtain'd; or-ellſe, becauſea lawful Diſſolution 
is pre-requiſit, and ought to preceeda lawful Diſpoſition of annex'd 
Property; And therefore, though the Ratification might ſupply.the 
defect of the prior Diſpoſition, yet it cannot ſupply the nullity arifing 
from the want ofthe former Diſſolution. | | 
Obſer. 3% That when any Diſpoſitions are Reduc'd, the per- 
ſons who took ſuch unlawful Diſpoſitions, mult reſtore the bygone 
Mails and Dewries from the very date of his Intromifſion; for his. 
Right being contrary to an expreſs Law, he is not bone fide: poſie/- 
for nec facit frutus ſuos. And this AQ bears, That the Takers ſhall 
refound all Profits, for the time they had the Lands; fo that the Poſ- 
ſeffor has neither the benefit of a'poſſeſlory Judgement, though he 
has poſleſt ſeven years; nor ſhould ſuch Rights preſcrive, being 
null , and contrary to an expreſs Law , & quod non et alienabile 
”201 ef# preſcriptibile; nor doth the Poſleſſor facere frutFus confumptos 
ſuos, not being bone fidez poſſeſoor 3 and yet the Lords ſhunn'dtode- 
cern ſuch' as had intrometted with the Rents of Orkyay, lyable in' 
repetition of the bygone Mails and Dewrties', when their Rights 
were Reduc'd upon this Act, beeauſe it had not been in obſervance, 
as ſome Lords affirm'd; and there wasa moſt probable ground of Igs 
Norance In that caſes Hay ; 
As 


Fo 


of King James the ſecond. 


miſſioners for the Borders, who are now come 1n their place. ' The 
meaning of the Exception made in this AR is, That tho the War- 
dens carnot generally cognoſce upon points of the Crown, is Trea- 
ſon, Fire-raifing, &#c. Yet they may, if ſuch a Tryal beneceſfary, 


for conſervation of the Truce : That is to ſay, if theſe Crimes be. 


committed by Common Robbers upon the Borders, 


| Hough this AR diſcharge any Regalities to be granted other- 
' wiſe, than by Deliverance of Parliament 3*yet they are or- 
dinarly granted by Signatures under the Kings Hand , and a De- 
fence propon'd by the Vaſlals upon this A&, was repell'd by the 
Exchequer, 1664..at the paſſing ofa Signature, containing a new Exe- 
Ction: Bur I fee not how this could be Repell'd by the Lords of 
theSeſſion; the Act is ſo expreſs, and ſo reaſonable ; for the EreQti- 
on of a Regality, makes a new Juſticiar, who has very great powers 
and a Lord of Regality is Regulas , a little King, and takes off the 
People from-an immediat dependence upon the King. Likeas, the 
Lord of Regality gers Right by the Ereftion, to the ſingle Eſcheats, 
which prejudgeth both King and People, and is exprefly contrary 
to the AF 69; Par, 11 Ja. 6. Diſcharging the giving away the 
Kings Caſualties in great, and they prejudge much the prior , and 
eſtabliſht Rights of Sheriffs, ſubje& the people to moe Juriſdictions, 
- and by multiplying Regiſters, diſtra& and render uncertain all Buy- 
ers, and others who are oblig'd to know the condition of their 
Debitors, and ſo much is the King concern'd in Ere&@ions of 
ſuch Regalities, that they are expreſly Revock'd, by all our Kings 
in thetr general Revocations. Though by this A&, it would ap- 
pear , that Regalities ought to be null. if they be not originally 
granted in-Parliamentz yet a poſterior Confirmation in Parliament 1s 
by our Deciſions found ſufficient , though it may be alleadgd that 
Confirmations paſs in courſe, without exact conſideration z where- 
as ſuch Regalities ought not to paſs ſo ſ}ightly , ſince they eſta- 
bliſh a ſummar Juriſdition over the Lives of the SubjeAs; and 
ſuch previous Grants do pre-determine the Parliament in their free 
Voting 3 and therefore ſhould no more be regarded than they are_in 
the caſe of annex'd Property,vid,z0t. on AF 41. Sypra.and on AF 94. 
Par. 6 Ja. I. 


; in Fee fince this Ac, and therefore are Reduceable;z bur it 
is very obſervable, that though theſe two Prohibitions fell under 
the Parliaments confideration at once , yet the Parliament dif- 
| charged only Regalities, without conſent of Parliament, but they 
diſcharged Heretable Offices ſimply , as tending for ever to fix the: 
dependence of a whole Shire upon an Subje&t 5; whereas Regalities 
are.only over a mans own Lands, or his Vaſſals ; . But Sheriff- 
N 2 : | ſhips 


47 


F.A S the Wardens could not-cognoſce upon theſe Crimes, which: ACT 
iare call'd The Points of the Crown 3 1o neither canthe Com- 


42. 


AC 


43+ 


44+ 
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\ Otwithſtanding of this AR, ſeveral Sheriff-ſhips are granted 4CT 
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48 Obſervations upon the eleventh Parliument 
ſhips are over other men, and wereit not for this, it may ſeem that | 
_ the firſt AR coricerning Regalities, was unneceſſary, ſince this At 
would have ſerv'd for both , vid. obſerv, on the 4 4 Parl, 18 
_ » 6, ; 


ACT 'T is Rubrick and Body of this A& being compar'd , makes 

4 5 Y Theft to be capital ; for the Rubrick bears, That Sornars 
ſhall be puniſhed by Death; and the AR ſayes, That Sornars ſhall be 
puniſhed as Thieves ;, therefore Thieves ſhould be puniſh'd Capitally, 
but we have no poſitive and ſpecifick Law for puniſhing Theft Ca- 


pitally. 
ACT Rdinary AQtons within Towns, are not Judged now by 
46. the Counſel of the Burgh , as this A& requires , but by the 
Baillies, | 
AC T Tis A& , as to the Habit of Members -of Parliament, is in 
47s Deſaetude, for the Dukes, Earls and Lords , wear all Scar- 


let Cloath, with Bars of Ermine 5 the Duke has five Bars, the 
Earl four , and the Lord three'y and the Burrows have no ſpecial 
Habit, Wo}; | WES | 
The Fore-ſpeakers for Coft, here mention'd, and who are to have 
Green-habits, were the Advocats, : who were allow'd to Plead be- 
fore the Parliament, and this Habit for them is in Deſuetade , for 
they Plead before the Parliament ; without any Gown, or ſpecial 
Habit. They are call'd Fore. ſpeakers for CoiF, becauſe they may 
ſpeak for Money; and Advocatsin our old Journal-Books, are ſtill 
call'd Prolocutors, or Fore-ſpeakers3 But Friends are alſo in 
the Journal-Books, call-d Prolocutors ; and therefore Advocats are 
here diſtinguiſh'd from them , -by the words 'Prolocutors for Coſt. 


9 
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King Janus the ſecond, Parl, 12. 


"ICT T:: Mr of this is, that Bone-fires (call'd here Bails ) 


48, - be made at ſeveral places, to forwarn the people of the 
,. approach of the Enemy, this is here call'd Taikenings. 

ACT Hough where Treaſon is committed, the Committergare to be 

46. - 1mpriſon'd, and cannot be let out upon Caution, becauſe the 


Crime is not Bailable.z yet where there 1s only a preſumptionof 
Rebellion, though it may be violent, the party may be let outup- 
on Security, for elſe a perſon might be puniſh'd without probation; 
for Impriſonment is a ſevere puniſhment. Likeas, by the lib. 4. R. 
M. cap. 1. num. 3,8, 9, &- 11. It is there ſaid, That he who is accuſed 
of Treaſon , may be let out npon Cantion , and if he want Cantion , be 
2s to be impriſond: And yet by this A@ , it is appointed, that per- | 
Jons ſlander'd, or ſuſpe of Treaſon, ſhall remain in Firmance till 'they 

be try'd by an Aſſize, and this laſt is now in uſe; But there muſt 
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of King James be ſecond; 

ſtill ſome previous Tryal be taken, by Precognition and Examina- 
tion, before any man can be Imprifon'd , or his goods ſecur'd for 
Treaſon, it being moſt unjuſt to uſe ſuch ſeverities, without very 
good ground. | 


Becauſe this AA of Parliament fayes, That 3f perſons be landered 
for Treaſon, they ſhall be tane, and their perſons warded therefore, Tc 
was given as an Inſtrufion by the Council to the Circuit Court 

1683. That ſuchascompear'd and defit'd togoto the knowledge of an 
Aſſize, might be Bail'd, and let out upon Caution becauſe this A& 
ftruck only againſt ſuch as would not appear , but needed to be 


taken 3 and yet this is not univerſally true, for if there be good. 
- grounds from a previous Tryal by two Witnefles , to ſuſpe& the 


perſon guilty, it 1snot juſt to admit Caution, andthe true fpeciali- 
ty upon which the Council founded that: Reſolution, was, becauſe 
above four thouſand were deJated in that Porteous Roll for Trea- 
ſon, and it was almoſt impoffible to Impriſon all. | 


he AQs 50,51,52, 53 are abrogated by the Union of Erglard, 
and fo is the 56; but though they be abrogated,yet the follow 

ing Obſervations may be made from them.” | 
Obſer. 10. Fromthe At 52. thatthe ſupplying the Scottiſh Towns, 
then under the Command of the Zzg/ifh , 1s declar'd Treaſon, as ig 
in general, the aſſiſting of all Enemies to the State, vid. Ja. 1 Par, 
13 cap. 14» Ja. 2 Par. 12 A& 50, For though we have no ſpeci- 


* al Statute, declaring the aſſiſting of Enemies of the State to be Treas 


Jon; Our Ads running generally againſt ſuchas aſſiſt declar'd Trai- 
tors, or aſſure with Ergliſh men in particular, yet it is Treaſon by 
the Common Law, h 3. f. ad 1. Jul, Maj. And ſuch of our Nation 
as continued in the Dutch Service, during the War with Ho/arnd,in 
anno 1666, were forfaulted as Traitors. 


\ By the ſecond part of this A, it is declared Treaſon , for any 
who ride with the Warden of the Marches, or any other Chif- 


. tain, to go away with any manner of Goods , ill they be thirded, 


that is to fay , till they be divided : for one third, by the Law 
of the Borders, belongs to the King 3 a ſecond third to the War- 
den, or Chiftain; and a third to the Apprehenders : For under- 
ſtanding whereof, it is fit to know, that Lands, when taken from 


Enemies, become the Kings , or the Common-wealths, by the 


Laws of all Nations, but Moveables by the Law of GOD, Devt. 
chap. 20, verſ. 14. Joſh, chap. 8, verſ. tz, when taken , were divided 
equally amongſt the Takers : But ſometimes there wasa Diviſion, 
the one half falling to ſuch as Foughtz the ather; to theſe that 
ſtayed with the Baggage; and a fiftieth part of their part ; who 
Fought not, was dedicated to the LORD 5 whereas one of five 
hundred was only Conſecrated out of their part whoFought, Num. 
3r. verſe 50. At preſent Grotins-diſtinQion , ib, 3. de jar." ReB. c. 
6, 11, 12. Is generally obſerv d þ, WO if Moveables be _ 
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by-a party Jed on by an Officer, who only knew the deſign, then 


the Souldiers get no ſhare ,- but all falls to the publick ; but if the 
 Moveables be taken in Excurſions,or free Adventures, they belong to 


theTakers: And Voet. c. 5.7. 19,de jure milit Sets down the feveral pro- 
portions, whereby Goods are divided among(t a Party and Otfi- 
cers in Holland ; where , if the Party exceed 50. the Captain gets 
a tenth, the:Leiutenent a fifth , the Enſign a third, the Quarter- 
maſter a double portion , the Serjeant one and an half, and each 
Souldier a ſingle ſharez but itill the Horſe get double of what is due 
to the Foot. 


Y this At, which is a continuation of the former, it is de- 
B clared Capital, for any man to take from another, Goods, or 
Priſoners, which they are in Poſlcfiion of 3 from which it is ob- 
ſervable inWar; that Poſſeſſion or Capture gives only right thus, 1ſt. 
de rer, divgPar.17. Itis ſaid, [tem que ex hoſtibus capinnur ſtatin jure 
geutinmn capientium fiunt; and theretore a Ship being pretended to bee 
long to the King , becauſe one of the Kings Friggots had beat the 
Convoy that Guarded her, and was in purſuit ofanother, and had 
taken both her and this Ship , here controverted, if the Privateer 
had not interveen'd , anditbeing anſwer'd, thatan aCtual Capture 
could only eſtabliſh the Property 3 and this Statute requir'd Poſleſ- 
fion. The Lords before anſwer, granted mutual Probation, for try- 
ing whether this Ship could have eſcaped from the Friggot, ifthePri- 
vateer had not taken her, | 


T 1s Treaſon to raiſe a Fray wilfully in the Kings Hoſt , for this 
wilfully done , ſhews a Deſign to ruine the Army, andI find 
that the Maſter of Forbes was Hang'd for raiſing a Fray in the Kings 
Hoſt at Jedburgh, July 14-1537. The words without Cauſe , are 
added here , becauſe if a-man doing his duty was the occaſion of 
raiſing a Fray , he ought not tobe puniſh'd, as if an Officer pu- 
niſhing a Mutineer , ſhould-by that occaſion , raiſe a Fray ; this 
would not be puniſhable. By the Civil Law , ſuch as were Au. 
thors of Sedition in an Army, ('for a Fray is properly Sedition 
were puniſh'd as Murderers, /. 3. $. 4+ ff ad 1. Cornel, de ſficariis; 
But if the Common-wealth was in danger , they were punifh'd as 
Traitors,as inthis Statute,and in. s fad 1.Jul, Maje.and they are eve. 
ry where now puniſh'd by Death, Sand. Deciſ. 165 «tit .9, def. 12, 
wid. Voet. de jure milit. c. 4, mm; 40, Andiif the Authors cannot 
be known all involv'd-in the Guilt , are forc'd to caſt Lots, Yoet, 
zbidem. Sometimes alſo, if the Sedition was carried on , ſme gra- 
ut tumulin & intra vociferatidnem., the guilty were only Caſheir'd 
Þ.2. $. 20. ff, de re militi if the Tumult was raifd upon pri- 
vat picques or grounds; but if it was raif'd upon prejudices againſt 
the Common-wealth, or Prince, it waspuniſh'd , even-in that caſe, 
and though-no. aQtual prejudice follow'd , as Treaſon , 4, /. 1. f, 
ad I, Ful. Maj. - " | 
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1... of King James the ſecond. 


- 


- King James the ſecond Parliament 13, 


His. putting the Kingdom in a poſture of Defence , wasfor- A C-T 


| _ _merly ordain'd,Stat. Wil. cap.. 23. Stat.1. R. 1.cap. 27. But 
| all theſe Ads are now in Deſuetude; andthe Ad concerning 


| the Militia, 1s regularly come in their place 3 but yet. the 
' King may call for either, vid. cbſerveon 4 Ad 1 Par, Ja.1. By the Kings 
' Letters, by Bazlis is mean't Letters to raiſe Fire or Takenings for ad- 
vertiſing the Countrey; By Out-hornes, is mean'd theſe who follow'd 
the Sheriffs,and whoſe Office it was to raiſe the Kings Horn,for warn- 
ing the Countrey to aliſt the Kings O fhcers. 


His A& contains what is fit to be done in time of Peſtilence, 4 C T 


and becauſe it was an Affair to be Govern'd by Chriſtian 
Charity 3 therefore the Regulation of it was referr'd to the Cler- 
' gy3 and upon this account it is, that the A ſays, The Clergy thinks, 
' without ſpeaking of King or Parliament,it being ordinary inourAds 
of Parliament, to ſet down the.report , without drawing it into 


the formality pf an A of Parliament, and thus in the 9x, and 92 . 


. AFs, Parl. 13 Ja. 3. It is faid , The Lords thinks it expedient , by 
. which word, Lords, mult be interpreted Lords of Articles 


Here was of old Diſtreſſes taken from ſuch as came to Fairs, 4 © T 


that is to ſay, ſome thing was taken to be a Surety tor their 
good behaviour, and was deliver'd back atthe end ofthe Fair, if the 
Owners committed no wrong, during the Fair. £/N 


His A& is only to be interpreted of the Feesdue to the great 4CT 


. Conſtable of Scotland, who is now the Earl of Errol, for he 
only can exact, during the time ot Parliament ; bat yet that Exa&i- 
on-by him at Fairs, in time of Parliament; is in Deſaetade ; and 
other Conſtables have Fees, which they exaCt in time of Fairs, by 
ſpecial Infeftment, as the Conſtable of Dxzdee; and it is ''obſer- 
vable from this AQt , that a long Cuſtom of exafting Fees and 
Cuſtoms from the people ; is not Warrantable , | except either that 
old Cuſtom be founded upon an old and expreſs Infeftment, or 
warranted by an Act of Parliament. - | ( | 


King James the ſecond, Parliament 14s 

Wo Puilzies are here divided in Spuilzies of ' Moveables gi and 

x >» Spuilzics of Fee ,, or Heretagez but that improper: way of 
F ſpeaking is, not now ufd, for the Diſpoſſeſiing a man out 

of Heretage , 15 called Ejetion and Bjetions , axe now 

y ot: O'2 th pur» 
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purſu'd before the Lords, as ordinary Aftions, but not in the ſpe- 


cial” way here prefcribed. That Maxim of Spoliatus ante omnia 


reftituendus' , extends to' Spuilzjes , of both Moveables and 
Heretage. TP 


| LL thoſe Forms of Proceſs are to becconfider'd at the Inſtitution 
of the Seſſion, by King James 5th, 


By this A& Appeals to King or Parliament, are utterly difcharg- | 


ed; But the Queſtion is , whetheronly Appeals ſtopping execurt- 
on, be hereby diſcharg'd : and it is alleadg'd, that Appeals were 
only diſcharg'd here, becauſe the Sefſton was then a Committee 
of Parliament, and there lyes no Appeals from the Parliament 3 
but it ſeems there is likewiſe no Appeals from the Seffion , as pre- 


ſently Conſtituted, becauſe they are inveſted m all the priviledges 


the former Seſſion had, and that the 99 A& Parl. 6 Ja. 4. al- 


lowing Appeals, after ths AR muſt only be interpreted of Appeals 


from inferiour Judicatures 3 but even theſe are alſo in Deſuetude : 
Whether Proteſtations for remeid of Law, be allowable, notwith- 
ſtanding of this AR, was Debated in Ano 1674. and the King de- 
termined by his Letter in ,A»»o 1674. That they were not to be al- 
low'd to Adwocats , nor Parties, after the Lords of Seſſions Deciſions; 
albeit it was alleadg'd then, that by an A& of Sederunt, im Anno 
1567. Proteitations:for remeid of Law , were expreſly excepted in 
the At diſcharging Murmuration againit the Lords; and: that Le- 
thingtoun, Balfour and Hope, in their PraQiques , Tis. I ords of the 
Sejj10n, do expreſs theſe as allowable 5: nor are they dilcharg'd ex- 
prefly by theſe Aasz and though neither Appeals to the Parliament, 
nor Proteſtations for nets of Law , before them, be/not now 
to be praftiſed by Parties, or Advocats; yet it 4s not yet-decided, 
how far the Parliament may Reſcind 'the Decreets of the Lords ; 
and though they might, yet it was urg'd, that it 1s not fit they 
ſhould, fince Parliaments may ſeem more ſubjeQ-to paſſion and 


_ fations then the Seſſion, great men have too 'much influence there: 


and by theſe , and ſuch Appeals, the fitting -of 'Parliaments 
would be very much lengthen'd ; and becaule their fitting is un- 
certain, the Sentences of the Lords could not be acquieſced 'in as a 
Security , and all Pleas would be. thereby both endleſs and :expen- 
ſive,, and there-isas great reaſon for diſcharging /Appeals'to King 
and Parliament , as; there was at this time-z for the Lords then, 
though a Committee of Parliament , were -not -more:Learn'd than 
the Seflion now 3 'and upon theſe confiderations the - Parlia- 


_ ment, 1661, Did by a Letter to the King-, -in-a caſe betwixt Sir 


Thomas Hamilton arid Alrad ,” declare that there could be no Ap- 
peal from the Lords of Seſſion, | | 


71 His AG ago Litſters , . buying and felling Cloath, is ex- 
0 


* "tended ſo by the 12 AG, Parl. 2 Ja. 3; That no Graftſemen 
21a ſe Merchandiſe ; and the reaſon of this Law is, becauſe if they 


| were allow'd to'buy, they would make none, and ſo neither im- 
_'prove themſelves, nor 'the native Comniodities of the King- 


dom, 


C 
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. 124: of King James the ſecond, 
dom; | this 'A& is renewed by the 471h A& 1 Sefſe, 2 Parl. 
Ch, 2d. 


AG Parl. 2 Ja, 3. It is appointed, that 10 man Sail without half a Laſt 
Goods, which was introduced, becauſe pedling Merchants having 


very ſmall Stocks, were both a diſcredit tothe Nation, and were. 
alſo forc'd to (ell at any rate, for they could not wait for a price; 


but now all ſuch Acts are in Deſetude. 

Ob(. That by this A& ir is appointed, that none Sail or Trade but 
free Burgeſſes , which is reſtricted by the 31 AZ Pyrl. 2 Ja. 3. In 
which it is declar*d lawful fer Prelats, Lords, Barons, and Clerks, 
to ſend their own Servants; *and by the 5' AG Parl. 2 Ch. 2 Sefſ. 3. 
It is declared lawful for Indwellers in Burghs of Regalities, or Baromes 
and others, to jend abroad Corn, Cattel, Neat, Hydes, and all the Na- 
tive Commodities of the K ingdom. 


N all A&s for viſiting Hoſpitals, the Chancellor is ſtill ones and ACT 
though by this AG, where the foundation of Hoſpitals cannot ” 


be found, the Remeid is refer'd to the King; Yet by the A@ 10 
Parl. 1 Je. 3. It is appointed, that where the Foundation cannot be 
found , the Rents ſhall be beſtow'd upen the Poor, By the Canon 
Law , Hoſpitals are not Bernefices , and yet the care of them be- 
Jong'd to the Biſhop, #it. 10. queſt. 2. vid, not: on AG 27 Parl. 2 
Ja. 1. Supra. | | 


is meand , being Maſked, 


53 


Very Merchant muſt Sail with at leaſt, three Serplaiths of Goods, 4 CT 
and the Serplaith contains 8o Stone of weight, but by the13  g-, 


69. 


His Sumptuary Law is in Deſuetude, by Mufling of Women here 4 C T 


70. 


Eyes being free and gratuitous Donations, beſtow'd for Service, ACT 


it was juſt that the Vaſlal ſhould not have liberty to ſell with- 
out the conſent of the Granter, for elſe .others might be obtruded 
upon himas Vaſſals, and he might want the ſervice of that Family, 
which he particularly chuſd ; bur yet the Feudal Law allow'd the 


Vaſſal to grant a Sub-feu, which though it may ſeem a kind of 


Alienation, yet was allow'd by that Law, /ib. 2. tit, 3. $.. Sed eti- 
arm. Becauſe in Alienations , the Superiour would have loſt the 
Service of the firſt Family., and would have had but one Vaſlal ; 
whereas 1n Sub-infeudations, the - firſt Vaſſal muſt ſtill remain 
Vaſial, and be lyable to all the Caſualities and Services, and the 
Superiour gets likewiſe another Vaſſal, vi, the Sub-vaſſal, a 
Sub-feu being likewiſe but Emphitefis, the Sub-vaſial is but in ef- 
fect a Tennent ; and therefore by this A& of Parliament, the King 


declares, that for better cultivating and labouring of the Kingdom, he 
will allow all his own Vaſals to ſet their Lands, which they bold imme- 


ditly of him in Sub-feu: and it is declar'd , that this A& ſpall be 
equivalent to a Confirmation. And theſe Sub-teues are by this A on- 
ly call'd Afedations ; and are by the 9 A Par 6 Ja. 4. ordain'd to 

CS P | : be 


7le 


- - 82 FO Rp IN $97. 
> . SIWELY ery SIRE CEA ES . 2 "RY 
SEXES - Ae PF v Oo 
P 


i 


54 Obſervatinus upou vhe fourteenth Parliament 
be Set for the-Policy of the Realm ; becaule, as I conceive, the Kings 
Vaſlals being thus. freed from the Labouring of their own Lands, 
they might be the abler to ſerve the King in his Wars3 'and the 
Land likewiſe be the better Laboured ,: by theſe Sub-feuars, wha 
could attend the Labouring thereof, Upon which Words, Our So- 
wveraign Lord , ſhall Ratific and approve the (aid Aſſedation, It was 
Debated, whether a Sub-feu, ſet by vertue of this AR., did fall 
under the Forefalture of the Vaſlal , though it was not Conftirm'd 
in the Perſon of the Sub-vaſſal ; and it was alleadg:d, that the Sub- 
feu could not be quarre]l'd 3 becauſe the King by this AZ , hav- 
ing invited men to take Sub-feus, it was not juſt, that the Invitati- 
on given by a publick Law , ſhould become a ſnare ; and having - 
promiſed to ratifie and approve the Sub-feu , that promiſe being 
inſert in this publick Law, was equivalent to a Confirmation ; and 
therefore ſhould defend againſt a Forefalture , as well as a Confir- 
mation could have done; and though theſe Words were alleadg'd 
only to import a'promiſe to Ratifie , which did imply, that appli- 
cation ſhould have been made for a Confirmation; Yet to this it 
was anſwer'd , that this was an Invitation, and the Words ſub- 
joyn'd thereto,muſt therefore be conſidered as a preſent Approbati- 
on, eſpecially , ſeing there is no time prefixt for craving of a 
Confirmation , nor any irritancy annexd to the not craving 
thereof. | 

It was likewiſe urg'd, that by the 9x 4@ Parl. 6. Ja, 4. This 
Sub-feuing ſhould be no cauſe of Forefalturez and that fince this 
AG would defend againſt Ward and Recognition , it ſhould 
much more defend againſt Forefalture upon Treaſon, for that being 
a moſt perſonal crime, of which, not only the Sub-vaſlal is innocenr, 
but oft-times concurs with the King, againſt his own Superiour ; 
the poor Subevaſlal ought therefore to be lefs troubled upon it, 
than upon Recognition to which the Sub-vaſſal himſelfis ſomewhar 
acceſſory, becaule he receives the Right, upon which the Recogni- 
tion is infer'd. 

And whereas it was urg'd, that by the 37 A@& Parl, 2 Ja. 6. The 
Sub-vaſlals of the Kings Vaſſals, who were Forefalted at that 
time, are ſecured , if themſelves were innocent; which A@ had 
been unneceſſary, if this AF had ſecured them , and that A@ is 
declard to have been only Temporary, &* pro ea vice, by the 20x 
AF Parl. 14 Ja. 6. 

To this it was anſwer'd, that by this A, ſuch Sub-feus are only 
allow'd, as are ſet Yor the juſt avail, and all other Feus might have 
been quarrell'd 3 and therefore that” 4& was made to ſe- 
cure the Sub-vaſlals of Forefalted: Perſons, whoſe Rights might 
have been quarrell'd upon that head , or elſe that AG has been made 
ad majorem cautelam , and to prevent all debate, which is moſt 
uſual. | | 

Upon this Debate the Lords found , that this Sub-feu fell not un- 
der the Forefalture, this general Law being equivalent to a Con- 
firmation , February 12. 1674, Marqueſs. of Hunily cogtra Cairn- 
burrow, | | 
It 


of King James the ſecond. 
Tt has alſo been Debated , whether Wodfets Feu'd out are 
ſecur'd againſt this A@, as well as Lands irredeemably Diſpon'd, 
and I think they are; fincea Wodſet Right isas properly aFeu, asan 
irredeemable Right, | 4 m_ 
What i5meant in this A# by the competent avaih; for which Ward 
Lands may. be feu'd, is dubious , but the jn## avail, for which the 
Kings prcper Lands may be feu'd, is by ſeveral Adts of Parliament, 
declard to be the Retour-dewty , or new extent ; and therefore 
I think that the competext avaithere, muſt alſo be interpreted to be 
the Retour-dewty , and in Jarnary 1680. betwixt the ſame par- 
ties, it was found, that though the competent avail be the Retour- 
dewty, expreſt in his Service 3 yet the Subevaſlil getring a part of 
the Lands few'd to him, he ought to pay no more for the competent 
avail , but his proportion'of his Superiours Retour dewty , and 
that if a Charter was given him blank by Fis Superiour , which he 
fill'd up himſelf with a ſpecial Reddendo; rhe Charter was not there- 
fore nu}, and he was only lyable in his juſt proportion of the faid 
Retour'd-dewty , and the Vaſſal , if he pleaſes, may by a Proceſs 
againſt his Superiour , get this competent avail, -to which his ſhare 
ſhould extend, determin'd, and that being ſpecifi'd in his Service, 
will thereafter become his Retour-dewty, though ordinarly the 
Sub-vaſſal , to prevent- expence , or by miſtake ufes to Retour the 
Dewty that was payable by his Superiour, eſpecially ifthedifference 


be not greaty 


| bf puniſhment of ſuch asabuſe the power of theirJuriſdition 4 C T 


of Regality, is left arbitrary by this A@, vid .c. 14. Stat.Rob.2. 


] His A# is Explain'd in the 96. 4 6 Parl. Fa. 4. 


73: 
Y this A# all Remiſſions are null , except the Party injurd ACT 


be Aſſythed, and he -who produces the Remifſion , muſt 
either find ſufficient Caution to pay the Aſſythment within fourty 
days, or to ſtay in Priſon till the payment, and by the 155 A&# 12 
Parl. Ja. 6. and 136 AF 8 Parl. Ja. 6; 1It is provided, that if the 
Remijſion contain not an Aſſthment expreſly in the body of it, the 
Remrijſion ſhall be null 5 but becauſe theſe 4Fs were Temporary, 
therefore by the 174 A@& Parl 13 Fa. 6. 1fany Remiſſion or Reſpit 
be gramied, Lefore the Party injur'd be firſt ſatriffd , the Remiſſon 
7s to be null; and though by that laſt AF, it would ſeem that an 
Aſſythment ſubſequent to the Remiſſion , would not make the Re» 
miſſion toconvaleſce ; becauſe that A@ requires, that the Remilſ?. 
on ſhall be null, as ſaid is, yet the meaning of that A# ſeems only 
to be, that without an Aſſthgrent the Remiſſion ſhall be null. 

From the ſame, 4&', exception is made of Remiſſions granted, 
for quieting the Highlands or Borders, which may be valid with- 
out Aſſythment, Gratia fa@a a principe nocenti non valet niſt pax ſit 
prins habita ab heredibus offenſi, which we call a Letter of Slains, wel 

| | P 2 I? 


mile 


726: 


ACT 


74+ 
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. #iſt fiat reparatio dammorum, Plot. concil. 98, Clar,. Queſt,'58, num. 40. 

' abi traditur poſſe Regemtamen gratiare nocentem fine pace privati.quando 
dammandus elaboraſſet pro bono reipublice, vid. l, non ones & fin, ff. de 

re milit. : fi "13 

The ſecond part of this A& relates to Remiſfions , for .Spuilzies | 

or Theft, -as to which, the Lords of the Seſſion may reſtore: the Par- 

ty, and Aſfyth him, notwithſtanding of the Remithon. : 


ACT BY this AF, [no Free-holder can be forc'd-to come to Parlia- 

75s [| ment, excepthe hold a twenty pound Land of the King ; but 
none can be now compell'd., and this was only in; the tiwe when 
all Free-holders were oblig'd to compear in Parhament, as the Kings 
Head-Court,nor can anynowVot in theeleCtion of the Commiſſioners, 
except they hold a 40 ſhilling Land of the King immediatly, or hold 
ten Chalders of Victual, ora 1000 pound{Feu-dewty,alldedudted off 
a:Biſhop,or Abbotformerly,and hold the ſame now of the King, AF35 
Par. r Ch, 2. But now again, fince the reſtitution of Biſhops, the 
Biſhops repreſent their own Land in particular, and fo their: Vaſlals 
are notallow'd to fit in Parliament, v:d. AF 21 Par.3 Ch.2. 


A &T - 'T He negligence ſo ſeverely puniſh'd in Judges by this AF, muſt 

76s ; be zegligentia doloſa & ſupina, and the diſtintion here ob- 
" ſerv'd, betwixt the puniſhmeſit of Heretable Officers and others, 
1s ordinary amongſt the Doftors, Bald, ad I. 1. ff de ſerv. fugitiv. 
where he ſays , that pro negligentia Judex removetur ab officio ſed hoc 
20 tenet in judice perpetuo Farin; 2, 3. num. 423. ſays, that Ma« 
Jores Officiales non removentur, ſed minores facile removentur, by the 
cap. 14. Stat. Rob. 2. A negligent Judge , iz. a Baillie of Regality 
is to be puniſh'd by eſcheating his Moveables, and their life is tobe 
in the Kings will. - "TEE oy EY: 

A faulty Judge is alſo puniſhable by this AF, in the ſame way 
as a negligent Judge , which muſt not be mean'd -of the 'meaneſt 
fault, ſeing the puniſhment is ſo great; but whereas by this AZ the 
vera (po is the loſs of Office for ever, if it be not Heretable z yet 

y the 26 AG Parl. 5. Ja. 3, The Heretable Officer loſes his Office 
for three years; whereas this A& bears, this being lawfully prov'd, 
and notorly kend, we muſt not conclude, that a Judge may be con- 
vid& upon thisnotoriety without probation, for theſe two are only 
exegetick of one another, and rhe ſenſe is, they being convid up- 
on notor probation, Vid. ſupra objerv. on AF 16 Parh 6 


4, 2s 


ACT He Form now to be follow'din caſe any man ſhould maſterful- 
70, 


ly poſſeſs another mans Lands is, that if violence was uf'd at 
the entering , then the Council upon a Complaint, will reſtore the 
party diſpoſſeſſ'd 3 but if the Intrant Entred i vacuan poſſeſſronem, 
though without anyRight,he behov'd to be purſu'd beforethe Seſſion, 


by an aCtion of Intrufions 
. K, Janzs II, 


| Partiament |. 


KING'S Rents of Aﬀyſe 3 
that is to ſay, the third of His 


to the Queen as her Dow- 


1s conform to the Common 
Law of this Kingdom, by which 
the Wife has right to a Third 
of all the Lands, in which a 
man dies Infeft , and that 
though ſhe be otherwiſe pro« 
vided, if ſhe be not expreſly 
ſecluded from it by her Con- 
trat of Marriage , ſo that it 


| | ſeems the Queen would have. 
had right to a Terce of proper Lands belonging to the King, 


though this Ad had not been made, But riow by the 10 AF Parl. 
3 Ch. 2. If a Wife be provided to a particular Proviſion, though 
never ſo ſmall , either in her .Contra& of Martiage , or in any 0- 
ther Write, ſhe will be ſecluded from a Terce , except her Terce 


be cxpreſly reſerv'd to her by and attour the particular Provi- 


ſion. 

Nota , The Rents of Aſſize, comprehendsthe Kings Cuſtomes and 
Lands, as'was found, Decemtb. g. 1466, and March 11. 1500. Ogil- 
vie contra Gray. | | 

It may be doubted whether this AR was Tempotary, relating 
only to this Queen, or if _— Queen of Great-britain will _ 

| | right 


Lands and Cuſtomes , belong 


rie, or Terce allenarly, which 


Y this A& , the third of the ACT 


24 


55 


ACT 


ACT 


Obſervations upon tbe firſt Parliament. 
right as Queen of Scoilard, 'to'a'third of the Property, conform to 
this A&, fince the A ſeems to be reaſonable in it ſelf , and that 
the' Queen is founded in this right by the Common Law, and. if. 
this had been only a Temporary Right, relating ovly tothisQueen, --; 
it would not: have'been inſerted- amongſt the general Laws; or at 
leaſt., it would not have been PR conceiv'd, as this AG is, -- 
in theſe Terms, The Dowrie of the Queen , for terminus indefinitus 
equipollet univerſali, I find , that in the 191 A& Parl. 13 Ja. 6. 
Queen- Azz is provided to the third of the. Property , but not to 
the third of the Cuſtomes, but that being by expreſs pation, dero- 
gats not from this Law, _ _ | TE 


Ometimes Bepefices Eccleſiaſtick , were beſtow'd upon ſeenlar 

' perſons, who were call'd Commentlatars, becauſe the Benefiee 
was commended and intruſted to their overſight, and they were 
Procuratores in rem ſuam & habebant tanzum detentipnem & poſſeſſio- 
em 5 but were not Proprietars, .and fa.copld not Diſpone, Ro- 
21an, Concil, 350. And becauſe Commendators were but Truſties 
or Tutors; Therefore Rights made by them, though with con- 
ſent of the Chapter, are no longer binding in our Law, than du- 
ring the Commendatorsown Right : And by this AF, theſe Com- 
mendams are diſcharg'd, and yet the Deeds done by them, 
are not annulld 3 and therefore many Rights made by Com- 
mendators fince this AF, are ſuſtain'd as valid, though they were 
not Proprietarss 


' By the Canon Law, only the Pope could grant commwendam per- 


peta, and the Biſhops could only grant Comaends for fix Moneths, 


c- Nemo, Ele, l, 6. 


T5 pain of Lawburrows here exprelt, is hightned by the 43 
166. Par. 13 Ja, 6. by which every Earl or Lords Penalty 
1s made two thouſand pounds 3 every great Baron, a thouſand 
pounds 3 every Free-holder, a thouſand 'merks; every Fewar, five 
hundred merks ; the un-landed Gentleman, two hundred merks 
and the Yeoman, one hundred merks ,” | which laſt AF is now 
obſery'd : and though Penalties be expreft here, againſt breakers 
of Lawburrows, found to Church-men, and that there be no men. 
tion made of them in the laſt A#, yet an Arch-biſhop, or Biſhop, 
can purſue now for the ſame penalty that is due to an Earl : and Bi- 
ſhops and their Wives are allow*d the fame Splemnities at: their Fu- 
nerals, that are allow'd to Noblemen = their Wives, by the 14 
AZG 3 Par. Ch. 2. And though there be no mention/made here of 
Dukesand Marqueſles, yet the priviledge granted to Earls, is ex- 
tended to them, | ER | 
_ 2%. By this AQ, the Penaky is to. be apply'd:to the King, and 
is. due by and attour the Reparation due to the perſon lefd 3 but 
by the laſt AF and the preſent Cuftom, the Penalty is to be- di- 
vided. berwixt the oy and the Party , and though: by this 
AT the Maſter is free, if he preſent his Servant , who. res the 
aw. 
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© ofe» King James. vhe third,; 


Law-burrows: Leſs then the Lew-burrowsz that is to ſay (he who 
found the Lawburrows }bring the Treſpaſſors to the King or She- 
riff, within fourty days, Dowinus noxali judicio ſervi ſui nomine con- 
ventys ſerunm afFori nox# dedendo; liberater ; yet by our preſent Cu- 
ſtom, the Maſter finds: Caution , that: the Raiſer of Law-burrows 
ſhall be skaitbleſs from.him againſt whom it 1s raifd, and*his Men- 
Tennents and Servants. and therefore the Maſter ſeems now lyable, 
though he ſhould preſent his Servants. 


Albeit theſe be the ordinary Penalties allow'd ; where there is 


$ 3 


no other proof of the Danger, then the Oath of the Complainer g 
yetif the Complainer prove Threatnings, the Council or Criminal 
Court, may ordain ſurety of Law-burrows, to befound upon ſuch 
ſums as they thjnk proportional tothe danger. Vid, Not. on A& 129 
Par. g Je. 1. Swpre. | | 


"TT Hough by this A& , all Summons are to be on twenty one A C T 


days Warning ;z yet all Symmons that are priviledg'd by 
their own Nature , or the Lords Deliverance , come in upon fix 
days, vid, Hope Form of Proceſs; and by an A& of Sederunt, 
July 21. 1672. Itis declar'd.that no Ations can be priviledg'd, ex» 
cept Rewovings, recent SpuilFies, recent Ejefions, Iniruſions, (uc. 
ceeding in the Vice, Exbibitions, Cauſes alimentary, Summons, for 
making forthcoming, Transferrings, Poyndings of the Ground, Wal- 
kennings, ſpecial Declarators, Suſpenſions, Prevento's and Tranſumpts, 
all which, and all ſecond Summons in all A&ions, are tocome in ups 
' on fix days warnings, Except recent Spuilzies , becauſe by the 65 
AG Par. 6 Ja. 4. theſe were tocome jn on 15.days; Ejeftions, In- 
truſions and age one Tr the Vice, which are of the nature of re= 
cent Spuilzies : ' But 
in upon 2x. days; dwubitatur, how the Lords could have priviledg'd 
any Summons upon fewer days, —_ there was an old immemo- 
rial Cuſtom for- this, : prior to this AG of Sederynt3 and it will be 
fitto Ratifie this Act of Sederunt Mm the firſt Parliament, | 
By that A of Sederunt likewiſe, fecond Summons may be ex- 


ecuted againſt perſans within Edinburgh, or the Suburbs thereof 


upon twenty four hours: Vid; Obſervations on the AZ 65 Parl 6 
Ja. 4 


1 His is abrogated by the Union of the Nations: 


is in Deſuetude for now every man is alow'd to carry-out what may 

defray his Expence3 and that part of the A& , appomting every 

man to make Faith, and ſwear that he carries no Money out with 

him, is alfo in Deſaetude : but any man may be purſued for hav- 

ing carried out Money, and his baving carried out, and the quan- 

tity may be proven by his -1y We ſee alſo mn this AR, 
2 


ce this AF appointed all Summons to come- 


.out- of the Countrey without a Warrand 3. but that part. of 
"the A& which allows a'Noble for every private man's expence, 


that 


a 
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ACE 
7, 
M2 is yet” eſcheated to the King and his Cuſtoms, iftaken 4 C T 


8. 


» 
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ACT 


IL, 


[pa4) 


Obſervations upon the firs Parliamen 
that Seculars could not Judge Eccleſiaſticks, for Ecclefiaſticks 
were to be Judg'd by the Official, thatis to ſay, the Biſhops Judge, 
in whoſe place the Commiſſars are now come, and this priviledge 
deſcends to Church-men from. the Canon Law, c. 2. de'judiciis : © 
But ſince the Reformation, this *Priviledge' fell, for now' all men 
whether Secular; or Ecclefiaſtick, anſwer tothe Civil Jadge. 

'The great reaſon why our own Coyn ſhould” not be carried out 
is, becauſe our Money 1s finer nor forraign Money , being eleven 
denier fine , and fo is conſtantly Exported', and being melted 
downinto forraign Coyn, is brought home again to us, ara preater | 
extrinfick value ; but yet becauſe it might be doubted if this pro- 
hibition extended to the carrying out of all Money tharis current, 
or if that which is not current may be carried out, -ſuch as Ry- 
als, &c, For the carrying out of Gold and Silver , is generally 
ordain'd to pay Cuſtom when it is carried out, by AG 15 Par. 1 
Ja. 1. but by the 149 A@ Par. 13 fa. 1. The carrying out of all 
Gold and Silver ,  Coyn'd or Un-coyn'd , infers eſcheat of the 
_ and Silver ſo exported, Fd. not. on A 49 Par. 3 Ja. 1 


King Janus the third, Parl, 2. 


from Cuſtom of what is imported tor their own uſe, asto 


Y this AQ Noblemen arid Gentlemen pretend: to be free 
which, I have infert this Paper. 


Reaſons , why the Nobility, Barons, and other 
Heretors in Scotland, are lyable to pay Cuſtoms 
and Exciſe, for what Commodities they bring in, 
tbougb for their own private uſe. 


| Ur Laws and AQs of Parliament, have granted to His 
Majeſty, the Cuſtom of all Goods, exported or tobe im- 


ported, as is clear by the 251 A# 15 Par, Ja. 6. The 

Words being, That His Majeity, with conſent of the No- 
bility , Council and Eitates; have ordain'd that all Cloath, and other 
Merchandice , brought into this Realm, (hall pay Cuftow, 8&c. And 
therefore the King being, as to this, founded in the Rule, all muſt 
be lyable, except where there are clear exceptions derogating from 
the general Conceſſion. Likeas,by an expreſs Statute, 14 A&# Par. 
Ch. 2. The Cuſtoms of all Goods , are Confirmed to the King. And 


a ſpecial, 4. BC. Of all Cuſftomable Goods, exprefling what each 
ſpecies 1s to-pay. In which Adthere is no exception of any perſon 
_ Whatſoever. | 


By 


ie nh «ol Fl Y 
& Ce 


. of King James the 1hird. 

By the forefaid A# 251 Par. 15 Jae. 6. Cuſtoms are to be paid 
to the King, according to the uſe of any other Kingdom 3 But fo 
it is, that by the uſe of other Kingdoms , and particularly of Erg- 
land, and France, the Nobility, Barons and others, pay Cuſtoms for 
all imported Goods. 


The Cuſtoms being granted for the Defence of the Kingdom, 
-and the Support of His Majcſties Roya] Dignity, it is juſt that the 
Nobiliry and Barons, ſhould rather pay than any others, fince they 
are of all others moſt concerned, to maintain the one, and ſupport 
the others | | 


Scotland being a Countrey, that has no Conſumption, for im* 
ported Goods , fave within themſelves, if the Nobility and Gen- 
try . ſhould not pay , they might bring home all their own Com- 
modities, and ſo there ſhould be little or no Cuſtoms due to the 
King. 

They might colour the Trade of Merchants, by granting ſimu- 
lat Commiſhions, for bringing home, the Goods of Merchants, un- 
der their names, which would occaſion much Perjury, and at leaſt 
put the Cuſtomers to a Procets, and Suſpend the payment of the true 
Cuſtomes, till that were clear'd by Proceſs, 


When this Kingdom thinks -fit ,” to guard againſt the importati- 
on of any forraign Goods, they do thisby impoſing great Cuſtoms, 
as was lately done by impoſing 80 per cert. upon all Ergliſh Cloath, 
'But fo it is, that if this exemption were allow'd to the Nobility- 
and others; theſe Prohibirions would be uſeleſs and ineffectual, for 
thoſe Prohibited Goods might be brought in by them,and fo our Ma- 
nufacories, could never be encouraged,nor could we force other 
Nations, juſtly to ballance their Trade with us, orkeep our Money 

within our own Countrey, | 


If theſe Exemptions were allow'd, there could be no poſſibili- 
ty of leſſtning and curbing the Luxury of the Nation 3 For the 
Nobility and Gentry, might ſtill wear what they pleafd, at leaſt it 
would be an encouragement.to them, to bring home things ſuperflu- 
ous, they being free from Impoſitions , whereas their being 


burdened with Cuſtom, would diſcourage them to bring home ſu- 
_ Perflueties, y 


"The Exchequer has in their Tacks beenin uſe to ſet the Cuſtoms 
with expreſs order, to allow no exemptions, and the Cuſtomers 
have exaCted Cuſtorns from the Nobility and Gentry, which proves 


the Kings Poſlcſſion , and the acquicſcence of thoſe, whoplead 
the exemption. | 


- Whereas it: is pretended , 19, Cuſtoms are reg 
Inpoſd upon Merchandice and” Trafftique z But what Noble- 
men and Gentlemen , import for their own uſe, is not Merchan- 


ularly a Duty; 


I52, 


dice, nor Commerce, 30. By this AF and. by A& 
| R | Par, 


62 
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Obſervations upon' the ſecond Parliament ' 


Par, 12 F4,6. the 251 4& Par. 15 Ja,6. And the 143, cap: Leg. 
Burg, There is an expreſs exemption from Cuſtoms, granted to 
the Nobility, Barons and other Heretors, for what they import to 
their own ule, - | | 


It is anſwered, that as to the firſt, Cuſtom being impof'd for the 
uſes foreſaid, *the payment ſhould be regulated, by the reaſon that - 
impoſed the Impoſition , and not by the nature of the Traffique 5 
and if that were a good reaſon, neither Merchants, Burgeſles, nor 
any elſe ſhould pay Cuſtoms, for what they are to apply and con- 
ſame for their own privat uſe. 2%. Though that were generally 
true, asit isnot, yet the Laws and Cuſtoms ofthis Kingdom, ſhould 
alter the cale here, as it does in other Kingdoms, 


To the 2d it is anſwered, that 19, There is a great difference 
in our Law, betwixt theſe, perſons being free to Trade, and fo 
not lyable to the -pains of un-free Traders , and their being free 
from paying of Cuſtoms ; and the firſt two A&scited, do certainly 
Militate only in the firſt caſe, by granting thema freedom to Trade; 
but not a freedom from paying of Cuſtoms. And as to the 251 AF 
15P.r.Ja. 6. It does not grant an exemption from Cuſtoms. And 
albeit it may be urg'd, that the firſt part of that AR having im- 
poſed Cuſtoms on all, _ and this being an' exception , it muſt 
be an exception from the Rule, yet conſequential Arguments, ſhould 
not take away expreſs Laws, nor 1s this an exception, but rather a 
Cautionary. Reſervation, and theſe uſe to be inſert ad majoremCan- 
ztelam and ſhould never: be extended beyond the Terms of. the Re- 
ſervation. But ſo it 1s, that the Reſervation 1s not conceiv'd ab- 
folutely, but only conform to the Laws and Liberties , granted 
to them before. And therefore fince it cannot be ſubſumed, that 
there are any former Laws , granting this exemption from Cu- 
ſtoms ,- it muſt be reſtrifted to the priviledge of their being free, 
from the pains of un-free Trading only. 29. It is to fe conſi- 
derd, that the former Laws, allows themonly theliberty. from 
being puniſh'd as un-free Traders, as to what they import by 
their own Servants, for their own privat uſe, and as the return 
of Commodities of their own produ& , exported by them. Nor 
does the 143. Chap, Leg. Burg. extend further than to'exeem Ba- 
rons, from in-land Cuſtoms , due to Subjets. 39. The time of 
that Act, the Cuſtoms were juſtly impolſ:d , upon exported Goods, 
But thereafter His Majeſty was graciouſly pleafd, to lay the great- 
eſt part of the Cuſtoms upon the imported Commodities ; and fo 
having very much freed the Barons of a Duty, that burdened 
their produft, it was not reaſonable, that their produ& and im- 
ported Goods ſhould be both free. Likeas , ſo convincing was 
this Argument, that albeit ſome ſhadow ef'an exemption, was fab- 
joyn'd, when the Cuſtoms were impoſed, upon their produtt by 
the firſt Conſtitution , in that AR 251. yet when this burden was 
transferred ,, by the A 1670. from the export to the umport, 'the 

Ba- 


TIE of King James the third: 
Barons. did. require no fuch exemption, nor does the AQ bear ary; 
And ſo. this Ad is innovated, by the ſaid poſterior Act. 


As to the Exciſe ,, there can be no pretence, for any exemption 
from it, ſince there being no ſuch Duty extant , the time of the 
AQ 251, | That A& cannot be extended to the Exciſe; And 
whereas it is pretended ,, that by the 5 A& 3 Sepſ. 2 Pa. Ch, 2. This 
exemption 1s renewed after the impoſing of Exciſe, 


It is anſwered, that the ſaid At Ch. 2. docsnotexpreſs any ſuch 
priviledge, but only ſays, that 1he Regulation of the differences, be- 
iwixt ihe Burghs Royal and Burghs of Barony, 'mtroduced by that 
AG, ſhall be but prejudice , to the Noblemen, Prelats and others, of 
their priviledge of importing any of the Goods, allowed to be then 1m* 
ported, for their own and families uſe allenarly; Which can only be 
interpreted, to relate to their freedom of Trading, that being the 
only deſign of the whole Ads, in which there is no deſign of Re- 
r_ or innovating any thing, with relation to Cuſtom or Ex- 
Cile. | 

And thereafter ſince at all times, the King is founded quoad the 
paymentof Cuſtoms3 much leſs ought we to Debate this with him 
at this time , when His Majclty is content to leſſen his uncontro- 
verted Right in the Cuſtomes, for the'enriching theſe who contro- 
vert this his Right, by conſenting at their defire to diſcharge, more 
imported Goods, than would pay him more Cuſtomes then he can 

* Exped& from theſe not exeemed, 


* Notwithſtanding of theſe Reaſons, yet by the preſent Tacks, 
Noblemen and Gentlemen, are exeem'd\ from paying Cuſtoms for 
what they bring for their own uſe , but they are not, 
exeem'd from Exciſe, nor the additional Duties, becauſe theſe were 
granted to the King, in contemplation of what the King loft by the 
want ofthe Cuſtom due to him, upon Goods now prohibited,vid,Ci- 
maſ. de wectig.p. 76, Where it istold us, that by the Laws of Germany, 
Illuzires &> generoſt ſunt immunes pro his que ſunt pro viau & cultu ſuo 
wid, l. ommium, C. de Yedigal. | 


y y Id, Annot, AG 66 Par, 14. Ja, 23 ACT 


12. 4 


VV 1a, Anni 48 65 Bir. 14 Ja.2 ACT 


Bfer., 10. This A appoints all Ships to have Chartor Parties 4 CT 

7 and becauſe there was no. penalty againſt theſe , who had |, Ne 

no Chaxtor Party 3: tkerefore by the 109 AGF Par. 14 Ja. 3. 'The 6 

penalty of twenty pounds is adjefted 3 and yet both theſe Atts are 1n 

Deſuetude ,z for within the Kingdom, no Chartor Parties are uſed, 

nor are they found neceſlary , even for theſe who Sail abroad. 6.4 
=" «2 
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ACT 
16, 


ACT 


17, 


Obſervations upon the ſecond Parliament 

Obſerv. 20, That though it be ſaid in this AG , that when any 
Debate happens betwixt Maſter and Merchant, that they ſhall un- 
derly the jurisdidion, and Ordinance of the Burgh, to which the 
Ship -is frayghted , without any exception 5 yet by the' Cuſtom 
now obſerv'd, ſuch Purſuites may be intented againſt the De- 
fender, wherever he dwells, or before the Lords, even in the firſt 
inſtances , 

Obſerv. 3%. That though by this Ad it be ordaind, that no 
Merchant Goods be riven or Spilt , with unreaſonable ſtowing, 
or the Maſters fault, under pain of tinſel of the Fraught, and a- 
mending of the Skaith , get the Skipper 1s lyable , it the Goods 
be ſpilt,though without his fault, & ex caſu fertnito, as byWater 
from a |'omp, though the Pomp had a Stellage about it, and was 
proven to have been a ſufficient Pomp, before the Ship ſet forth, 
ſo that. this danger could not have been cnn » © quamvis loca- 
tor non tenetur ex caſu fortuito; and the wordsin a bill of Loadning 
obliging the Skipper to reſtore the Goods well conditioned, can 
only bind ; ad exaFiſſimam diligentiam Vid, Peckinm pag. 34. 
Yet the Lords thought, thatif ſuch Defences were allow'd, Mer- 
chants could have no Security , for they were neither oblig'd to 
know , nor could they prove the ſecret frailties of Ships, Novem 
ber 7. 1677. Lowrie contra Angus, | 

T his A& in fo far as it appoints a Seck-Fraught to be paid to the 
Chaplain of the Nation, is in Defuetnude: And by the Chaplain of 


the Nation , here is mean'd the Kings Almoner , which was to be 


given to him for the uſe of the poor, for.in the next line it ap- 
points a Tunn Fraught to be paid to the Kirk-work of the Town, 
to which they are. Fraughted 3 but I know there are ſome who fay 
that Capellanus noiter , mentioned among, the Witreſſes , to the 


Kings Dceds , is'mean'd the DireCtor of the Chancellary : the 


Chancellary being call'd in all our old Writs, Capella Regia. 


Ruges was the firſt Staple of this Nation, but it's diſcharg'd by 
{ ) this A& , to be the Staple for the tuture , and our Ships are 
allow'd togo to the French Ports by the following A&, becauſe of 
the Alliances we had with France, and that France and Flanders 
were then entring into Wars. # 


Taple Goods are by this A& to remain in Staple, and not 

to go to Mercats, for clearing of which AR, it is fit to know 
that Kings and Common-wealthes,allow ſome Goods only to be fold 
at particular places , and theſe are call'd "Staple Goodsz and the 
place is call'd, the Staple Port , Fus Stapuli eft poteſtas ſiſtendi in 
ſuo foro reſiringendiq;, merces ſpeciali emporii beneficio certis civitatibus 
competens Loccen. de Fur. Marit. lib. 1. c. 10. num, 3. Poteſt enine 
Rex ob bonurs publicum in hoc caſu diſpenſare, I. lt. C de'leg, But 
this priviledge of Staple, is.not competent , exceptit be ſpecially 
granted, 'and Strangers as well as Natives, may be forc'd to ob+ 


ſerve that priviledge , for they are here {anquam ſubditi temporarii, © 


Gros 
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of Ring: James the third; : 68 
Erot. de jur,Bell.Part 22mm. 11 and 5.But yetthis Atdiſcharging the 
carrying. of Staple Goods by Sea, from: Simon and Jude*sDay, till 
Candlemas; :isin Deſuetnde 3 tor our beſt Trade is now 1n Wanter, 

but the reaſon why Winter Trade was then diſcharg'd, was becauſe 

our Veſſels. were ſmall,” and our Sea- men ignorant, fo that many pe- 

riſhed by Winter Voyages. 


A Re Explain'd in the A&s 67, and 68;8 Par. Fa. 3. and by the. ACTS 
36 A& Par, 8.7a. 2. as1s allo thelaſt Act of this Parliament. ' 18&19 


| \/ 1a. Annot. on AG 59 Pare 3 Jai 1. Supra. « 4 T 


——_ 


King JAMES the third, Parliament 4. 


— His At is conform to ter: Camer: cap; 30. And the laſt 4 c T 
- AZ oxdain'd to be put to Execution by this At s AF 73 22, 
Par. 14 Ja. 2. ts ob | 


JF His Ac.is in Deſuetade , for it is now lawful to carry atiy ' 4 CT 
; kind of Cattel out of the Countrey, without hazard of Con- 2, 

fiſcation. -. Itisclear from this AR, that the Warden mightthen have. 

granted Licences for Goods ptohibited, but this the Commiſſioners 

' of the Borders: cannot now do., ”* 


| l— 


King James the third, Parliament 56 


Id. AG 76 Par. 14 Ja. 2. But it.isto be obſerv'd from theſe ACT 

f . words, inthis AGF 1: ſhall be lawful to the Kings Highneſs 27; 
to take the Deciſion of any Cauſe that comes before Him, at 

boy His. empleaſance.. Likeas it was wont to be of before, That 

the King Himſclf may be Judge as he pleaſes; but though the King 

did call an,Agion to. be. judgd before himſelf, that was depending 

before the Lords3 yet His Majeſty was thereafter pleaſed, upon 

a Repreſentation of the Inconveniencces: that would ariſe, to refer 

It back to them and ſome interpret this of the Kings power, when 

he' is ſitting in his Judicatures 3 though I think the A& will not 

bear that. gloſs: Put certam it is , _ that at firſt all Maſters were 

Judges in their. own Families, and. that Kings themſelves Judg'd 

m their own, Kingdoms, - as, we ſee. in the inttance of Solomon: and 

others, uid, cþ, 16. Stat,, David 2. Where there is a Deciſion of 

the Kings inſert avongh his Statutes,, and the DoQtors are of opi- 

fion , that priaceps babens cauſavy cus (0 ſubdito poteft ipſe judicars 

ft vult. Peregr, de jure fic tit. 2; num, 7, and this ſeems founded on 

L. ' EF hoc Tiberius 41. ff. de her, inftit. &+ 1. proxime | de bis que in 

teſt. delent, And though hEreaicr they did Saban ene: of 


66 


Obſervations uponthe fifth-Parkiament * 
that Charge, by elefting other Judges ,-* yet they did not debar 
themſelves from that power ; and therefore we uſe to ſay, that 
all Juriſdion- in: Scotland is' cumulative and not privativez but 
if the King take the ——— of any Cauſe, , He will try: it ac- 
cording to the Forms of that Court , where it ſhould have been 
decided; and therefore if He be to Try a Criminal, the Pannel 
will be allow'd to hear the Witneſſes Depone againſt him, and 
the matter of Fat will be judg'd by an Aflyze. If it be alledg'd, 
the meaning of this A isonly that the King may Try any Acti- 
on He pleaſes in His Council, that is to ſfay,His Seſſion, (for of old, 
the Sefton was call'd His Council, and yet they are call'd His Coun- 
cil and Seffion ) To this it may be anſwered, this Att appoints that 
Cauſes ſhould be firſt Try'd by the Judge ordinary, and if he either 
refuſe to Judge, or Judge wrong, the Council is to Judge , not 
the Cauſe, but him, and this induc'd ſome tourge, that the abſence 
from the Hoſt conld not be purſu'd'beforethe Council , though the 
puniſhment was reſtricted to an arbitrary puniſhment 3 for which 
they brought theſe Reaſons: 'xÞ. That this would confound the na- 
ture and Jimits'of all the Judicatures , which are the great foun- 
dations of our Law , and which is contrary 'to this AR; - 20.--Þe is 
the great ſecurity of the People , that when they are Try'd for 
Crimes', they ſhould be judg'd , not only by: the leam'd Judges, 
as to Relevancy, but by their Peers, whom'they may judge again 
as to the Probation. 3% Advocats are'to be heard before the Cri- 
minal Court,but not -beforethe Council.and the Debate is tobe there 
in Writ , which obliges a Judge to dojuſtly , and- the Probation 
is to be led in preſence of the Pannel. 49. Before the Council 
the Crime may be refer'd to Oath, which is nor ſuitable tothe Cri- 
minal Law ,. even where the puniſhment 1s arbitrary ,. Except the 
Party be by A& of Parliantent , oblig'd to Depone, asf the caſe 
of Conventicles. 59. There are no Exculpations before, the Couns 


_cil, which are neceſſary in Crimes. 69, Several Ads of Parlja- 


ment appoint', that caſes may be purſu'd before the Criminal 
Court, or Council, when that is intended, and which were 
Ty; if all Cauſes might naturally be putſu'd before cj 
ther, i SR | 

"Tr being hkewiſe Debated from this AQ that a Judge for giv= 
ing an unjuſt Decreet , might 'be purſu'd before the Council in 
the firſt inftance for oppreſhon, the Council did in Jazxary 1682, 
find,” that a Sheriff, or other inferiour Judge, could not be purſu'd; 
before the Council, until his Decreet wete firſt reduc'd before the 


we l\ 


Judge'ordinary, and that becauſe the To5 A# Par. 14 Ja, 3. Ap- 


4 s 


points all Afions to be firſtpurſu'd before the Judge ordinary, " 


the-Lords of "the Seffion are Judges Ordinary to ReduCtions, a 


are there appointed to copnoſce the*: ng don by inferiour 


Judges ; and'if this were'Suſtain'd , the Privy Council ſhould be. 
come the 'Seflion, nor would any man be a Sheriff, fince be might 
every day be'pnrſu'd before:the Council3. And whereas it 1 

tended , that the Council were Judpes to Oppr » and { nl 


CI 
0 


Wight be great'Opprefſior? doinmitced Þy itiferiour Judges, ſub fign- 


4 


—_—— 


\. of King James -the third. 
r4 judicije It was anſwered , That when the Decreet was Re- 
duc'd, they might then. be puniſh d as oppreſſours, if there was no 


colour of Juſtice for their Deciſion, as the ſaid 105 Aﬀprovided, 


| Sheriff of Bawff contra Arthur Forbes, Vid. Obſ, on the 16 A 6 Par. 


Fa. 2, and 16 A& 3 Par. Ch,2. 

E ſee that the granting Reverſions by the Wodlſetters, 
w were but new Inventions in Az»zo 1469 3 and Reverſi- 
ons were only perſonal, and did not oblige fingular Succeſſors be- 
fore that AR, but by this A& they affe& fingular Succeſſors , pro- 
viding they be Regiſtrated. And though this A# ſpeak only of Re- 
verſions 3 yet ciks to Reverſions, and obligations to grant Rever- 
fions, arealfo real Rights, it Regiſtrated. 292. A Reverſion, though 
not Regiſtrated , is by our Law valid o__ ſingular Succeſlors, 
if it be Incorporated, and contain'd inthe body of theWodlet it ſelf, 
for then the ſingular Succeſſor muſt know the ſame, fince it is Incors 
porated in his own Right; | 


DJ 


ACT 
28, 


TIDY this A# perſonal Rights are ordain'd to preſeryve, if no Di- ACT 


ligence was:ubd thereupon within fourty years, as Heretab 

Rights dopreſcrive by the AF 12 Par. 22 Ja.6, And though this 
AF. appoints only Obligations to preſcryve 3 and that the word, 
Obligation, | does properly ſignifie only Bonds and ContraQts 3 yet 
this AF extends to Teſtaments and Decreets, July 26, 1637, and 
this preſcription is alſo extended to all perſonal ARions for Moves 
able Goods, and fo it did defend againſt an aQtion for a Kirk+ 
Bell, December 7, 1633. For in effect all theſe are Obligations, 


Whereas the A# ſays , except document be taken thereupon 3 the 
meaning is , that Diligence upon the Writ , that is, to preſcryve 
interrupts ra__ 5 and thus Horning upon a Bond, or Cita- 
tion upon an ACton interrupts -, Jxly 6. 1671. eMHrrae contra 
CHcdonald : and payment made by the principal Debitor , inter- 
rupts as to; the Cautioners. It is obſervable , that Preſcription up. 
on-this:AF, runs not againſt Minors , & contra nor valentes agere, 
though. neither of theſe are excepted in this A; becauſe theſe Ex- 
ceptions are warranted -by the Common Law , avpd it may be al- 
leadg'd, that it runs not againſt furious Perſons , ſince they are 
in all things compar'd.to Minors , albeit there. is this difference, 
that a man may feign himſelf to be furious , to the end Preſcrip- 
tion may-not run againſt him - ..But yet Preſcription runs againſt 
things left, adpios;#f#5,3, nor is the time of War and Peſtilence, 
when there is no Judicature, - nor Seflion to be defalked, Jae 30, 
1671... a; ey | 

Preſcriptions runs only againſt perſonal Bonds, from the Term 
of payment, , and;.not -from the Date of the Bond , becauſe till 
then , the Creditor cannot purſue , [Febrnary 19. 1680. -Latefoot 
contra Glencorſe, - 

3 t 
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ACT T is pretended that this 2& is in Deſetude, and that Magilſtrats 

30. . | may be continued for many years, or at leaſt, that this AF muſt 

be fo Interprered , as to infer only- a neceſſity of a new. Elecion 

yearly 3 butnot of yearly changing the perſons eleted; for ſome- 

times there are few to be chooſed , as in ſmall Burghs , and in 

great Burghs a forc'd alteration might prejudge the Towns Intereſt, 

becauſe there are few worthy to be EleGed 1n theſe little Towns, 

and the Lords inclin'd to this Gloſs, in the Town of Edinburghs 
Proceſs againſt Sir Andrew Ramſay. 

The Burrow Law here related to is, cap. 77. leg, burg. itappears 

by this and many other As, and old Evidents, that Alderman, 

Was the ſame of old with - our Provoſt , and they are (till plac'd 

above Baillies, it comes from the Sax0» Word Ealdor Senior, thus 


| we ſay for age, or for celd, 

4CT-. Noi are now only choſen by the Kings Authority, and are 
31. Examined by three Lords of the Seſſion, and got their Pro- 
tocals marked at their admiſſion by the Clerk to the Notars, who 

is one of the Regiſters Deput Clerks: Nor are'the Notars to be . 
admitted by the King, to be Examined by the Biſhops , - as this 

AF appoints | and yet our Style retains to this day', ſo much of 

the old Form , that the Notars expreſs ſtill in ail the Inſtruments, 

—_ other Papers fign'd by them}, that they are Notars of ſuch a 

locie. / | 


A C T DY this A@ all Woolen Cloath is to- be: met by the Rig , and 
32. not by the Selvedge, but by the 43 A& 1 Par, Ch. 2. Linen 
Cloath is ordain'd to be taken up by the Selvedge, and not by the 
Rig; becauſe Woolen Cloath ſtretches, when meaſur'd by the Sel- 

vedge, but the Selvedge of Linen hinders ie to-ſtrefch; 


ACT 7 this AF appoints only Heretable Sheriffs, or Sheriffs 
33s in that part, that is to ſay, any ordinary perſon'who exe- 

'. cutes the Kings Letters, to put their Stamp to the Execution; yet 

by the 74 AG 6 Par. Ja. 5. The execution -of all Letters myſt be 
 flamped and though here , the not Stamping makes'the Exe- 
cutions to be only null; yet by that A, ſtich'as omit to ſtathp are 


. 


puniſh'd by Deprivation. Vid. Obſerv. on that Ad, 


ACT ppreſſion of the Kings Leiges-in Fairs , by taking mpre Cu- 
340 ' ſtom from them than is dye, is by this A& purnith'd only 


arbitrarly , as tothe offenders Perſons, and by a years Suſpenſi- 
on from their Offices, and what Cuſtom is allow'd in ſuch caſes, 1s 
expreſt, AF 60. Par. 13 Ja. 2, How far arbitrary puniſhments may 
be extended, is doubted. Theſe who have'Fairs, had' not power 
to exatt Toll , gd. 'in'l. un. C.-de nundints , becauſe Fairs enrich 
the. place, and Toll wrongs Commerce. - | TOE 


Though 


of King James the third. 


- 


Hough removing of Tennents, and poinding their Goods, 
| be appointed by this A&, to be three days after Whitfun- 
day or Martinmaſs 3 yet by the 39 A# 6 Par, Q. Mary, All warn- 
ings againſt Tennents , are to be uſed fourty dayes before Whit- 
ſunday only 3 the old Form of Removing was, That the Maſter did 
only intimate to the Tennent that he was to remove, and broke a 
Lance before the Tennents Door, as the Symbol of breaking their 
Tack3 and within 3. days cjxQed the Tennent, as Craig gbſervesz 
but now the Tennent muſt be warned 4o days before the Term, 
and a Decreet of Removing muſt: be had, whereupon he muſt be 
Charged and Denunced before he can be Ejetted 5 and after that 
' Letters of Ejeftion are directed to the Sheriff, Gets 


LL Murders committed by Fore-thought Fellony,, that is to 

\ ſay, upon deſign, -or per inſidias ( called Aſaſjininm ) are 
denyed the ProteRion of a Sanctuary, or Girth by this AR; but 
it appears that the Crime of Afaſlination was here excerted ex- 
preſly, becauſe it not being expreſt in the very Text of the Canon 
Law, there were ſeverai debates about it. vid. Covar. Yariar, Re- 
ſolut. cape20.For though it be ordinarily proved,per cap.1. de homict- 
dio ſi quis per induitriam occederit proximum ſuum & per ir fidias ab 
altari meo avelle; enm ut moriatur 5 which Text ſecs to be mearvt 
by theſe words in this At; For the which the Law grarts not the 
 Immunitie of the Kirk, and in which our Law has followed the 
common opinion, that Aſlaſhnators are denyed the priviledge ; yet 
' Cap. inter alia gives Immune to all, except publicus latro.& depopua 
lator agrorum 3 and that cap. de homiczd, Excepts only Church-men, 
who have Aflaſſinated prodztorie, and who indeed ſhould have lels 
Immunitie than othersz but now the Churches being a SanQtuary 
or Girth,isin Defuetude, fince Poperie was aboliſhed ; though the 
Kings Palaces are ftill SanEuaries in'all Nations, if Princes be 
dwelling therein 3 and yet I think they ſhould not be SanQuaries 
if they dwell not there , except that allowance be granted them, 
either by expreſs Concefiion or Preſcription; but theſe gave not 
Prote@tion to fuch as wer2 notorious Criminals, Novel, Juſtin. 17. 
cap, 5. verb. Neque homicidis, neque adulteris weq 3 Virginum Raptori- 
bus, delinquentibus termicorum cuſftodies cautelam, ſed etiam inde ex- 
trahes & ſupplicium iis tnferes ; non enim talia delinquentibus parcere 
convenit &6, And now I find not that any of the Kings Palaces 
are Sanctuaries as to Cryms with us, and in no cafe ſhould 
they be a SanQuary againſt ſearching for, ard apprehending Male- 
faRorsz as is clear,}.3, f. de fugitiv,Div. Marcus facultatem dedit in- 
grediendi tam Ceſaris quams Senatorum predia volentibus fugitivos in- 
querere, The Conzie-houſe pretends alſo to be a SanQuary with us. 
This priviledge . of a SanQtuary was only granted to Holy, 
and Conſfecrated Places, and amongſt Proteſtants, no Conſecrati- 
| ons are in uſe, but yet according to the Canon-Law , Churches 
even before Conſecration,are generally thought by Lawyers to have 
that immunitie, vid. Covar, variare reſolut. cap, 20. #um. 4. _—_ al- 
cit 
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beit this Priviledge be properly a Canonical Priviledge, yet it 
cannot be denyed, but that the very Churches of the Gentiles had 
this Priviledge , as is clear by T hencid, lib. 7. and was approved 
of by Councils and Fathers, who are cited cap. 17. 2ueſt, 4. Pre- 


| fertim cap, Miror & cap. pens &- fin.de Immunitate Eccleſs:$t. vid num, 


cap. 35e Joſhua caps 20. Denter, cap, 19. Exod cap. 21. But though 
by the Canon-Law, 40. Paces about the Mother-Church, and 30, 
about other Churches had the ſame Priviledge of Immunitie; albeit 
Skeen ſpeaks only of the 30; paces in his Annotations, ad cap. 6, 
Statut, Alex, 2d. Yet I read of no ſuch Priviledge to either the 
30. or the 40e paces, nor tothe Palaces of Biſhops, nor to Hoſpi- 
tals, vid. Covar. ibide 


Efore this A& the Tennent might have been Poynded by the 
Brief of Diſtre{,for all the perſonal Debt owing by his Maſter, 
but by the firſt part of this AR, it is appointed, that the Tennents 
ſhall be poynded only for as much as they owe their Maſter which 
did hold only in poynding for moveable Debts; for in Decreets 
of poynding the Ground, the Creditor might have poynded all he 
found upon the Ground, and all izvef2 &- illata, though the 
Tennent owed not ſo much to the Maſter; yea, though he owed 
him nothing, as was found 11. Fly 1628. And though the Ten- 
nents Term of payment were not come, if the Term of payment 
of the Annualrent were by-paſt; and they who were ſo poynded, 
had their relief of the Heretor, for whoſe Debt they were poynded; 
but now the Lords extends this Ac ſo,as to defend Tennents againſt 
poynding upon Infeftments of Annualrent granted by the Maſter, 
ſo that execution cannot paſſe againſt them for more than they owe 
their Maſter, as to which only they can be perſonally lyable, and 
their Goods or inveFa & illata can be only poynded 5 but yetthis 
was not properly an Extenſion for debita fund: are the Heretors or 
Lords Dcbt, ſince the Heretor is perſonally ,and the Land is really 
lyable therefore. This AR extends only to 1 ennents of Lands, but 
not to Tennents of Teinds, who cannot be poynded for their Ma- 
ſters Debt, 14. January 1556. 

The ſecond part of this Starute preſcribes the way of Appryzing 
Lands from Debitors, and it is the Original Statute whereupon 
Apprylings are founded in our Law; and it ſeems ſtrange, that fo 
material a part of our Law ſhould not have an entire Statute, bue 
ſhould have been brought in at the cloſe of another, and leſs im- 
portant caſe, 

The form preſcribed to Compryzings, by this Statute, is, that if 
the Creditor cannot recover payment by poynding the Moveables, 
the Sheriff ſhall'cauſe (cl the Land to the avail of the Debt; and 
from this AC it 1s, that to this day the Moveables muſt {rſt be 
ſought, and though the Appryzing will be null for want of this 
Solemnitiezyet the offering to provethat there were as many Move- 
ables upon the Lands as might pay the Debt, will not reduce the 
Compryzing, except theſe Moveables were offered to the Meſlen- 
ger, when he wasexecuting the appryzing, and when the Sched. 
uls 


King JAMES the third; 


uls of appryzing were laid on upon the ground of the Lands; taz- 
wm creditur nuncio referenti ſe feciſſe executionem in (tabilibus quia 
1101 extabant bona mobilia drbitoris quod non auditur wolens probare 
contrariam ad annul[andam executionem Sard, Concil. num. 1. bib, x. 
This Solemnitie deſcends from /. 15. $ 2. de re Fad. by which 
Moveables were firſt to be poynded,and then Immoveables failzing 
of theſe, ard was formerly introduc into this Nation by the c2p, | 
9. Stat. 2d. Rob. 1. 

By this A&, it 18 appointed, that the Lands be appryzed to the 
avail of the Debt, this proportion was long obſerved, and much 
was referred to the arbitriment of the Judge and Inqueſt, Bal 
four, who collecs the oldeſt Deciſions, and ſuch as were about the 
time of the Inſtitution of the Colledge of Juſtice, in his title of 
Comprizings, chap. 3, gives this for a Rule, that ilk twenty ſhil- 
ling Land of old extent, was comprized to: twenty Merks, 4 Fuly 
1533. James Heren contra Henrie Livel, and ilk Mark Land of 
yearly profit was to be Comprized to twenty Merks of Stock, 
which anſwered to fivefor the hundred. pennlt May 1589. AdamDick- 
s0n.contra John Carhattel, penult. March,x5 39. But Ihave ſeen diverſe 
old Comprizing led about this tiine, at the inſtance of George Lord 
Seaton, and Lady Jean Hepburn his Mother, againſt ſome Vaſſals, 
and Wodfetters in the Barony of Weſt-niddery in Linlithgow Shire, 
where more then five of the hundred was allowed, as will appear 
by computation; one of theſe Comprizings dated 18. March, 1523, 
.bears, 21. Aikers,with 12. ſhilling Scots per aiker to have been ap- 
pryzed in payment of two hundred and fourty pounds of principal 
due to the ſaid Lord George 3 and a ſecond Comprizing alfo led at 
his inſtance, dated 17. December, 1541. bears, 25 Aikers, and two 
parts of an Aiker of infield land to have been appryzed in payment 
of two hundred and fourty pounds of principal due to the faid 
Lord George; and aſecond Compryzing alſo led at his inftance, 
dated 17. December, 1541. bears, 25. Aikers, 'and two parts of 
an aiker of infield to have been apprized for payment of three hun- 
dred and fourty two pounds of principle, each aiker being valued 
to amerk of yearly Rent a third Appryzing at his inſtance, dated 
6. Feb. 1544. bears, 20. Aikers and a half to have been apptyzed 
for 244- lib, of principal, ilk aiker being valued to 15, ſhil ing of 
yearly Rent3 anda fourth Comprizing, dated, 5th May, 154 7, 
bears, 18. Aikers to have been apprized in payment of two hundred 
and twenty merks principal, and the Rent of an aiker to be va- 
Jued to a boll of vidual, and the price of the boll to have been 
valued to 18. ſhilling Scots yearly; and this was by and attour the 
Sheriff, -for which the like proportion of Lands was appryzed, 
as theſeveral appryzings bears3 and for the better making of the 
proportion, they alſo bear, that the Sheriff and Inqueſt came to 
the ground of rhe Lands, and meafured off the aikers, and ſet a 
conſtant priceon the vicual, but by one of the Deciſions cited by 
Balfour, later than theſe; Its like that five pey cent has been their- 
by appointed to have been the Rule in time coming, as he ſayes. 


T 2 When 
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When: Annualrents out of Lands .were appryzed,. the Inqueſt 
did never exceed  5,per cent without-a Diſpenſation from the Lords 
of Seffion, or elſe they were prejudged, fayes Craig, pag, 332. And 


the Compryzings'were reduceable,. but. Diſpenſations were eafily | 


granteds and Craig ſayes, they were ſought to free the Inqueft from 


hazard of perjury, but upon what ground it was, that the Inqueſt 


ſcrupled more in Compryzing of Annualrents, than im Compryzing 
of Lands, where they allowed a Rent anſwerable to 5 per cent, I 
cannot conjecture, except for one or two Reaſons, 1. That annual- 
rent is a thing odious, and unlawful by the opinion of many Divines, 
and therefore. not to be ſtretched, 2. Annualrents were free of 
publick Burdens, to which Lands were ſubjef , and therefore a 
oreater allowance might have been given of Land-rent than annu- 
alrent. | 

When Life-rent Rights, ſuch as ConjunQ-fee,Simple-liferent Ter- 


ces or Curialitie were: comprized,the eſtimation was made according 


to the age of the Life-renter, or Life-rentrix, when within 40. 
years, the eſtimation was 5 years purchaſe, that is as much as the - 


Fruits and Rents had yeelded for 5. years preceeding, or might 
yeeldin 5. years thereafter3 and when the Life-renter exceeded 40. 
years of age,and was not of the age of 50. -compleat four years pur- 
chaſe was the eſtimation;and if 50 years of age was exceeded,and the 
ſixticth not attained the eſtimation, was three years purchaſe ; 
and if the Life-renter was weak , or fickle, or that there was an 
other cauſe that might interrupt the Liferent-right, the Inqueſt did 
value, as the Circumitances determined; Craig pag. 331, in fine. & 
dif, pag. 332. 71 prince | | 

And when any Servitude was apprized, the Inqueſt did alſo 
value as they thought the Servitude profitable, Crarg loco citato. 

This was the way of Procedor in old Comprizings, in making a 
proportion betwixt the Debt, and the thing Appryzed. 


The form and. ſtile of Decreets of Compryzings of .old was 


ſhortly thus; the Clerk of the Compryzing, who was ordinarily 
the Sheriffs Clerk, did extend a writing upon Parchment, cone 
taining all the particulars of the procedor, to wit, that the Cre- 
ditor having obtained a Sentence before the Sheriff, decerning his 


 Debitor to pay a certain ſum, and there being no Moveables. to 


pay it, . the Sheriff came to the ground of the Land with an In- 
queſt of moſt knowing Perſons within the Shire ſcleRed for that 
effet, and there meaſured off ſome aikers for the Money , and 
Sherifte correſponding, each atker paying ſo much viqual, and the 
vicual being valued to a ſuitable Rare, redeemable always by the 
Debitor within the time contained in the Ae of Parliament; and 
which Writing is Seal'd with the Seals of the Judge, and of the In- 
queſt, | \ 


20. Though this Statute appoints the Sheriff to ſell, yet upon 


deliverence of the Lords of the Seſfion, they will appoint the 
Compryzing to be led before Meſlengers, or Macers, whom they 
wul make Sherifls in that part, * i 


Te; ; It 
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of King James tbe third... 


' Te being debated, whether a Compryzers Marriage fell to the 
King, where the Comprizer was payed within the Legal, though 
he was not payed when the Marriage fell, but was payed there. 
after, and before the Legal expired ; it was urged:that it did fall, 
becauſe the Compryzer was Vaſfal, and fo as all Cafualties due by 
other Vaſlals ſhould fall, and rhat the King (ſhould rather have 
this caſualty from Comprizers , than from any Vaſſals , ' becauſe a 
Compryzer could by a ſpecial Statute , be entre4 by the King, 
though a fingular Succeſſor. 29. If the King were ſeeking this ca- 
ſaalty by the Debitors Death, the Comprizer would exclude him, 
by alledging_.that the Debitor was Denuded , and it were unjuſt, 
that by this means, the King ſhould want his caſualty from both- 
39. The King falls all other caſualties by the Compryzer , ſach as 
Recognition, Literent Eſcheat , and the Compryzer ty being en- 
tred, can do all Deeds that other Proprietars can do; and there- 
fore ſhould be lyable in all other caſualties, as they are. 49. .If 
this were not allow'd, the King might be ſtill defrauded of this 
caſualty, for the Comprizer might ſtill ſecure the Debitor, and if 
his own Marriage fell > he might thereafter cauſe redeem him- 
ſel And whereas it was pretended , that a compriſing is but 
a | pignus pretorium & in pignoribus non transfertur dominium, 
and ſo the Debitor being {till Proprietar, remain'd till Vaſlal. 
To this it was replyed, That though a Compryfing reſemble pig- 
mus pretorium , yet it is truely an alienation , and this Statute ap- 
points the Land to be ſold to the Creditor ; and by the whole Te- 
* nor of Comprilings, it is clear that it 1s a judicial Vendition made 
under Reverfion , and ſo reſembles. more a legal Wodſet 3 and 
therefore as in Wodſets, the Wodfetters Marriage would fall, ſo 
ought the Comprizers, and its being a legal Vendition and Alie- 
nation appears from this alſo, that it falls under Recogniti- 
on; and Recognition preſuppoſes ſtill alzenationemw dominij, 
The Lords upon this Debate ( which clears much the nature of 
Comprifings ) prefer'd the King, for they found that the Compriſer 
being Vaſlal, the Marriage fell by his Death, he having died before 
the Compryfing was redeem'd , and therefore it may be doubted, 
Whether the Compriſer will have his relief, for the damnage in- 
eur'd by this caſualty from his Debitor, before the Lands can be 
redeem'd from him, fince it fell by his fault, in not paying himz 
nor is the Debitor much prejudg'd, for if the Lands had not been 
Comprifd , this caſualty might have fallen by his own Death, and 
the inconveniency urg'd from the multitude of Marriages, that 
would fall by the great number. of Comprizers, is of no weight, 
ſince if a man had ſold his Land, and divided it amongſt his Cre- 
ditors, all their Marriages had as well fallen, in that caſe, as in 
this. | 


. _ 3s, Whereas by this ACt, the legal is to extend to ſeven years 
only, ſo that if there be one ſhilling reſting after ſeven years, the 
Compryling expires 3 yet by the 62 AF 1 Par. Ch. 2. Anno 1661. 
Es This 


77 
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Obſervations upon the fijeb Parliament 
This legal is extended to ten years , but both the ſeven and ten 
are to be compted from the Date of the Decreet of Appriſing, 
and not fromthe Date of the allowance, by our practick. 
49, Though Superiours be not oblig'd to receive fingular Suc- 
ceſſors, yet they are bound to receive Comprizers upon payment 
of a years Dewty of the Lands Comprifed , and this fingularity is 


introduc'd in favours of commerce, and of poor Debitors, but to 
| ballance this ſpeciality , the Superiour is allow'd to retain the 


Land compriſed to himſelf, upon payment of the ſums compriſed 
for,becauſe he is alſo proprietar of the Lands, having domrininms dire- 


. Fum, as the Vaſſal who is Debitor has Domininm utile, vid. 5, 


March. 1634. Black contra Pitmedine. But it was lately found, 
that the Superiour could not redeem after ſeven or ten years, no 
more than the Vaſſal , for though the legal, as to the Superiour, 
benot limited , yet he comes but in place of the Vaſſal, and fo 
ought to have no more priviledge, and this general muſt be reſtri&t- 
ed by the other parts of the Act, 

59, Though the Superiour be bound to receive the Compriſcrs, 
and that without producing their Authors Right, becauſe it is not 
preſumable that their Debitors , from whom they compriſed, will 
produce their Rights to them 3 yet where Adjudications are led, 
for compleating Diſpoſitions, or other Rights, the Superjour is not 
oblig'd to receive ſuch Adjudgers, until they inſtru the laſt Vaſ- 
ſals Right ; for ſuch Adjudgers as theſe are not ordain'd by the A# 
of Parliament to be received > June 24. 1663. Mecneil contra 
M*dougal. But it may be doubted , what an Adjudger , who has 
done ultimat Diligence , to recover his Debitors Writs, ſhall do, 
if he cannot obtain them, it being very hard , that he ſhould ly 
out of his Right, becauſe of the contumacy of the perſon , who is 
_— tocompleat the Right, 77d. obſ. on the 19 AGF Par, 2'Seſſ. 2 

«'2 | 


TMs it is faid here, that Juſtice-airs need not be continu:ds 

yet Juſtice-courts are declar'd peremptor , ſo that if Attions 
before them be not call'd , the day to which the citation is given, 
the citation is null, &+ perit inflamis. AG 79. Par. 11, Jas 6, Yid. 
Obſerv, on that AF. : 


ACT BY this AF it is declar'd } that the Rolls and Regiſters be put in 
40. 


Books , and have the (ſame firength that the Rolſs bad : 
for underſtanding which, it's fir to know, that both in Parliament 
and Exchequer, there were no Regiſters but Rolls And by this 
AT the Rolls are ordain'd tobe turn'd into Books, and theſe Books 
are declar'd to be as authentick as their Originals, and the Clerk is 
yet defign'd Clerk of the Council Regiſter and Rolls. 


His is the only AF, by which counterfeiters of Money are 
puniſh'd by death 3 apd yet this AF properly ſtricks againſt 


' the counterfeiters and coyners of Copper-money only, which in our 


Law is call'd blackMoney. I 


of King James the third, 


Tt. has been doubted , whether the Officers of the Mint could 
coyn Copper-Money without exprels permiſſion; but it was lately 
found: they could not ,- becauſe coyning is ex ſua natura inter rega- 
lia. 29. There have been ſeveral warrands expreſly granted to the 
faids Officers themſelves, for coyning Copper-money , and deter- 
mining the quantity to be coyn'd', and the rates to be follow'd, 
which had been needleſs , if this could have been done without a 
Warrand. 32. There is ſo great profit to the Coyners , and ſo 
great loſs to the people, by coyning Copper and black Money, 
that it was neceſlary the coyning ſhould have been determin*d. 
49. It had beed unneceſſary and abſurd , to haye diſcharg'd the 
counterfiting and currency of Black-money by this A&, it it had been 
lawful to have coin'd without a Warrand;and whereas it was alleadg'd 
that black money-was Coin'd in Ergland without warrand; To this it 
wasanſwer'd.that ſuch farthings @*c. paſt only inthe place where the 
were coin'd in Fngland, but what paſlesin one place of Scotland, "aſl, 
through all. Vid. Annot.on AG 28 Par. 6 Ja. 2. Supra. 


coy 


King Janes the third, Parliament 6. 
T- deſign of this AF is, to ſhew that in Reductions of De» 


creets of jnferiour Courts before the Parliament , the Des 
fender is not allow'd to propone Defences , that were 
, competent and omitted in the firſt inſtance 3 and yet in 
Reductions of Decreets of inferiour Courts, before the Seffion, al- 
leadgances,though competent and omitted at the time of the firſtDe- 
creet,are receivable by theLords,eſpecially if theDecreets be inabſence 
. Nora, That Dilators might have been then propon'd, ſeparatim; but 
now after a Dilator is repell'd, all the other Dilators muſt be pro- 
por together. _ 5: p | 

Nota 29, It is clear by this AF, that Decreets of inferiour Courts 
were reduc'd before the Parliament, but theie Lords were then not 
what our Seſſion is now: the Seſſion being then a Committee of 
Parliament, asis alſo clearby this A, 

Nota 3%. That Brieves of mort-anceſirie ( which are now call'd 
Brieves for Serving of Heirs, were then led and expede in Juſtice- 
airs , though it was ſtill by an Inqueſt , as this 4# bears ; and if 
then Dithculties did occur 1n ſerving of Heirs, it 1s clear that ſupe- 
riour Courts might give their opinion upon theſe, though they can« 
notſervean Heir; and thus two feveral perſons having raifd Brieves 
for ſerving themſelves Heirs to Captain Roſs, they were Advocated 
from the-Macers and it was Debated before the Lords, what 
Probation was ſufficient to exclude the King as »/timus Heres, al- 
beit it was alleadg'd , that this -was only proper to be De- 
bated before the Inqueſt, and yet though the Lords may. deter- 
mine, how a thing may be proven, & ipſum modum probandi, 
as in that caſe where. the Debate did run , whether the being ha- 
bit and repute Couſins, was ſufficient i agnatione. antiquaz yet the 
Lords in the caſe Forrefter contra the Heirs of the Laird of Wrights- 

; | uU 2 houſes, 


ACT 
43- 


ACT 
44» 


ACT 


47 


ACT 


Obſervations upon the ſxcth Parliament. 


houſes , refuſed to conſider the Probation it ſelf, and the -ObjeQti- 
ons againſt the Writs produc'd , but remitted the ſame'to the Ta» 
queſtz though it was alleadg'd , that it being objeCted here, that. 
the Writs produc'd for Probation were vitiated, the Lords could on- 
ly judge this as being ſpecies falſe 3 but witha), the Lords declared, 
that if the Inqueſt defired to know whether the Papers were vitiat- 
ed, they would give them their opinion therein. The Lords of the 
Seſſion themſelves have been ſometimes the Inqueſt, as in Serving 
King CHARLES the Firſt , Heir to Queen Azz his Mother, 
and King CHARLES the Second , to the Duke of Lenox 5 
though it was alleadg'd that this was inconvenient, becauſe no 
other Judge could reduce their Verdi& ; but certainly, either the 
Parliament might have reduc'd it, and found them guilty of Error, 
or the Lords of the Seſſion might have reduc'd their own Verdict, 
upon new Probation; for in this caſe they proceeded , not as Su- 
Pream Judges, but as Members of Tnqueſt. The Parliament have 
been ſometimes the Inqueſt, as 1n Serving the- Earl of Mar Heir to 
his Mother. 


B'. this 4G,, the Party put to the Horn for Slaughter, is to find 


Caution before he be Relax'd; not *only to compear to un-_ 


derly the Law ,. but to pay twenty pounds for his Eſcheat Goods, 
and this is to this day exprelſt in all Relaxations, 


y Id. obſerv, on AF 38 Par. 4 Ja. 4. 


Y this, and by the firſt A& of this Parliament, it 1s clear, that 

that Parliament did Delegat ſome of their number, not 
only 1n ſome particular caſes, but with a general power to repre- 
ſent them in all things which ſeems hard 3 for that were to make 
and create a new Parliament - but here their power was Delegat- 
ed only as to Debatable caſes, for theſe Lords were then in place 
of the Scffion ; and I have heard it Debited, if the Council could 
Delegat their Power, to any of their number , asto all things, for 
that were to make a new Council ; and fince the King impower'd 
only nine to be a 2zorum , they might not impower a fewer num- 
ber 3 nor were it fit for the People, to have the Supream Power 


- committed toſo few, xec poteff delegatus delegare:Nor can the Juſtices, 


nor Commiſſioners for Teinds, make ſuch Committees , though 


theyare as Supream as theCouncil.#id.Obſerv.on the laſt AF 10 Par. 


ay 3. 


Y this A& it ſeems that the Council may reduce the Verdids of 
Inqueſts and Sentences of the Juſtices , though the regular 


"way of queſtioning Afſizers, who :affoilzie , be by a Summons 
.of Error before the Juſtices , and a new Inqueſt of fourty five 


perſons; and de fafo, the Council do cancel ſuch Verdidts and 


*SENtENCes > before themſelves, as they did in George Grahames 


Caſe, 
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Caſe ;_ and - ordinarly; they mitigat- the Sentences of : the. Ju- 
NM The Books of R egiam Majeftatem , , are by this Act cal- 
led His Majefties Laws, and the place here related to, is lib. 1. 
R. M. cap, 14. 


PEcauſe the Riches of this Realm, conſiſts chiefly in our Fiſhing; 
therefore Buſhes are ordain'd to be made, fince theſe are able 
to ride out in Storms, which leſſer Veſlels cannot do, and it is beſt 
fiſhing when the Waters are troubled; this is renew'd by the 49 4G 
Parliament 4 Ja. 4. 


ſhilling of expences 3 yet themodification is left arbitrary 
to the reſpeftive Judges , conform to the Civil Law , which ap- 
points condemmnationem in expenſas & litium damna contra temere li- 
tigantes Inſt. hic. depen. temers litigantium $, 1, And by the 43 Af 
Par, 1+ Je. 6, The Defender pays twelve pennies out of _ 
pound: to the Lords3 and the Defenders expences at the Lords 


King Famss the third 3 Parliament 7. 


H Y the Civil Law, he who is to ſucceed as Heir, is till to 

be Tutor of Law 3 but becauſe this could not well be, 
S Where the immediat . Heir was himſelf under twenty . five 
years 3 and therefore by this it is appointed, that the age of a Tu- 
tor of Law , or Tutor legitimus, ey be the age of twenty five 
years, though the age of majority be twenty one, becauſe it re- 
quires greater experience to Govern other mens Afﬀeairs than onr 
own ; and if the immediat Heir , be not of that age, the next 
Heir who has attaind to-that age, is to be Tutor. And'by. the 
Civil Law, no man could be a Tutor, even by a Teſtament, . till he 
attain'd to that age, »ſt. qui teftament, tutor & 2. 


' Bythis Act alſo, the neFreſt Agnat , that is to ſay, the neareſt 
of the Fathers fide is to be Tutor, which was confortn to the old 
Civil Law 3 but Juftizian ; by the Nov. 118. did take away this 
difference betwixt Agnats and  Cognats , both as to Succeſſion, 
and Ts , and we in both follow the old Law, and not this 


BY this AR, the Lays. called leges bargorniv, bound in with Reg; 
Maj. are declarda part of our Law, and'the Chapter particular- 
ly related trois cap. 125, EN | WEN 


ACT 
49» 


ough by this A , he-who @nes his Adtion is to pay fourty , cT 


50. 
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; Though this A& appoints only the Heirs of Barons , Gent; reverr, 
and Free-helders to have nl”. «#0veables, Yet by. otir Law, all 
£1 "Pre- 
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Prelats;' Batohs arid Burgeſſesmiay' have Heits, atid theſ® Heirs have | 


right to the beſt of every thing that belong'd to rheir Predeceflor, 
as their-heirſhip-moveable, *confortn"to'a: Ro}, exprefitng what is 
Hiciriimoveable'7" a- copy of whith Roll. - may be* had'-from the 
Clerk of Edinburgh; the reaſon why moveable. beuſbipiwas atiows- 
ed only to Prelats, Barons, and Burgeſles , ſeems to be, either 
becauſe theſe being the only'three States of Parliament , they on- 


ly ought'to be allow'd 'fuchiconfiderable”Plenithing, 'as heirſhip- 


moveables3 or ele: becauſe in thoſe dayes', none but perſons of 
theſe qualities - conld: have ſuch-moveables; under the word Pre- 
latsare comprehended all benefic'd perſons. By Burgeſles areunder- 
ſtood all Tradeſ-men, and others Traffecking, or working within 
Burghs,but not honorary Burg Mes, By Barons are underſ{tood,a!ll who 
are: Infeft' in Lands, though: not erected in a Barony , and thar 
maxime'; ſexe] bro, ſemper baro, is to be interpreted ' preſumptive, 
ſo that:be whois Infett in Lands., is preſum'd-to- die Infeft : Bur 
if be- was! deveſted before his death , either by Compryſing, Re. 
Ggnation ;/ or otherwiſe, he cannot be counted a Baron, and have 
an; heir, Jannaryi27, 1636s Straton contra Chirnſides Thele words 
( of the beit of ilk thing ) muſt be interpreted , de corporibus, but 
not de quantitatibss &* rebus fungibilitlus que pondere nggvero , vel 
menſurz conſtant, as Money, Cloath, &c. and fo the Stool of 
a Salt-pan, which was. out of uſe ,. was accounted but Iron, and 
fell not under moveable-heirſhip,, Had. 1497,, Reid contra Thom- 
ſon, Item, wherethere ate'a dozen of Spoons, or-moe , the Heir 
ſhall have a dozen, if they be fewer, he gets but one Spoon, Di#. 
cap. 125. 1, burg. which' Ciuftom hath extended , not only toother 


things that go by dozens, but likewiſe fo 3 as theſe things that go | 


by pairs, and-are of one uſe , "muſt belong to the Heir 3 and 
thus the _— of Oxen' was found to be a yoke, July 20, 1619. 
Blick contra Kincaid, Dubitatar , 10. If the appearand heir of 
a min, v ho has only a Diſpoſition , but 'is not Infefr, may have 
moveable heirfhip. © Dabitatur', 20. If the appearand heir of 
him who has an Afﬀgnation to a reverfion'of Lands,, may have 
moveable heirſhip , fince Afſignations to Reverſions , are. real 


wt 


_gations , to _preſcrive in fqurry, years, , was to be interpreted 
ſo, as to extend to all Obligations, prior to that AA, which ſeems 
hard 3 for theſe, who had theſe Obligations, were 1n. bong 
fde., not to do diligence 3 and therefore, ſome time. ſhould bave 
beef allow'd to do Diligence , as thirteen years were allow'd jn 
the Atof Preſcription 1617. and therefore it would feem , that 
the A 29 Par: 5 Je, 3- Ordaining perſonal Obligations to ex- 
: years', rather « Clares what was Law before, 4rd 


ire itt fourty lare s Lav 
chat fiich Preſeriptions Have been formerly allowd hereupon; the 


nmon Law , ot ſome old A& 3 for this Statute likewiſe - fays, 

'þ wo the waking of the Jaid As, lo that it appears there 
zeed other ARs belides that one, to which this relates, 

| | Re- 


"BY.chis AQ it is declar'd ,. that the GR ordaining perſonal Obli- 


old extent is-meant , that" to 'which the whole Lands of + 
land were valu'd , by the firſt-general Valuation. . And by the 
new extest is underſtood the ſecond Valuation , which was long 

after the. former -- The old. extent -is ſaid in all Retours to be terr- 
pore pacis 3 and the new tempore guerre , | or, belli,, the. reaſon of 
which, ſome think-to be » that the -new extent being-made in 
time of War, there was a nec yp highten the Valuation, for 
* maintaining the War ; Theſe Cafualtics being the greateſt partof 
the Kings Revenue; whereas the old extent is very inconliderable, 
being in time of Peace, when there was no neceſlity for any additi- 
on to the Revenue, and when the value of the Money was very 
mcan. 


Y this AR ,@four of the-old Council are to fit with the new 

Council 3. but this A&-is now innovated by the poſterior dif- 
ferent Conſtitutions of, privat iBurghs, . Edinburgh, and many other. 
Burghs 'baving far more, whilſt. others have but. the numbers here 
preſcrived, or fewer. And as to Edinburgh, the manner of chooſing 
the = {cry and Council thereof , is regulated by KING 
7 AMES the ſixth, his Decreet arbitral, commonly calld the Sett. 
Vid Ja.3. Par, 5 At 30. ; | 


'Y He Superiour not entering to his Superiority , to the effe& 

he may enter, his Vaſſal tines his Superiority for his lifetime; 

and though this A& determines not for whole lifetime the Superi- 

ority is to be loſt yet by an Ac of Sederunt Ano 1634. It is or- 

dain'd That the Superior tines his Superiority for his own lifetsme, 

ond not for the Vaſſals lifetime ,, and declares this to be the meaning 
the Act. | | | 


TD Y this AQ itis clear;that ſtealing of Dogs, Hauks, and. the like, is 
| nat to, be puniſh'd asTheft, but ovly by a fine or Penalty of ten 

pounds » and in cff<&_this is.not- contrettatio rei aliene lucri faciendi 
cauſa; theſe Beaſts being rather uſeful for ſport than. gain,,/ but it 
may be doubted , if a Fowler , who makes it his Trade., . &: ita 
 Pucrum facit, may not be puniſhd as a Thief, for Realing another 


- 


oor Fowlers Dog, who lives by. that Trade, and. whofe Dog is 
= Pleugh and- eſpecially fince, fuch Dogs are now bought and 
Sold, he's | 


F Bhi AR containing the pains of ſuchas break Dovecats, Cun- 

'& ninghares, &c. 15. alter'd, arid-the Penalty hightned by ſubs 

ſequent Ats of Parliament, viz. by the 84 A@ 6 Par. Ja. 6. and 

by the 3 4@ Par. 19: Fa, 6. but theſe Att are without prejudice 

of putting all former; Aﬀts to Execution, made again the foreſaid 
ES. be” 


X 2 This 


79 


Ra to this' day: expreſs” the oId and” new extent ; - Sou A : T 
FA. cot= 5JO- 


80 


ACT 
62 


ACT 
63. 


ACT 
64. 


"His penal Statute againſt Ferriers, noon Bridges, isin 
Deſnetude, as are the Prices here expreſt, Vid. 4& 39. Par. 
3 Ja. 1. Swpra, and AG 20 Par. 4 J4.3s We | 


Keng JAMES the ibird, Parliament 8, 


T would ſeem by this A& , that all ordinary Actions muſt be 

firſt purſu'd before inferiour Courts,which is likewiſe appointed 
by the 105.A@14 Par.Je.3.But now any Action may be purſu'd 
before the Seflion or Parliament, in the firſt inſtance. But there can 
noadtion be raifd before the Parliament, without ſpecial warrand firſt 
paſt in the Articles, for bringing the ſame before the Parliament Vid, 


ot.on AGF 16 Pa.6Jac2. AF 76 Pala Jaol.and 2 Tf 5 £4.Je.3:fupra. 


T)Y this A& which is in preſent obſervance , ſuch Aſſyzers as aſ- 
ſoilzie a Pannel unjuſtly, -are to be purſu'd for Error ; 
" but ſuch as condemn him unjuſtly are not , the reaſon whereof 
ſeems to be, that the Law-givers preſum'd, that no Aﬀſyzer 
would condemn-unjuſtly , but that probably they might ſhew fa. - 
vour 1n abſolving ; and it Allyzers-were puniſh'd for condemning, 
they would never Condemn : and fince they pet no Sallaries, 
they ſhould not be ſeverely ufd , but though we have no Law al- 
lowing aſlyzes of error, againſt fuch as condemn; yet it may be al- 
leadg'd that Aſſyzers may be purſuwd if they condemn a man with. 
out any ſhadow of probation. | | 
29. This A& appoints that the Aſſyzers who are to judge of the 
Error, be noble perſons; for theſe that are to judge of the Error of 
others, ought to be more judicious than they bur by a Statut Seſ, 
I59I. c- 117. It is declard , that by noble perſons is meant only 


| Landed-genilemen, 


3% The error muſt be infer'd upon, Principles and Grounds, 
which were repreſented to the Aſſyze, at the time of the Verdi, 
though the Retour may be reduc'd upon other grounds than ſuch as 
was than repreſented, as is clear by the A& 13 Par, 22 Ja.6. It 
is alſo appointed by this A&, that though the VerdiCt be reduc'd, 
yet the perſon aſſoilzed unjuſtly, cannot thereafter be puniſh'd, 
there being jus queſituze to him by the Verdi, and upon the ſame 
7-0 ak by the 91: AF Par, 11 Ja. 6. If any ſpeak tothe Afſize 
after they are inclod, the Verdi is declar'd null, but the Pannel 
being thereby acquit; cannot thereafter be accufd. 


4®,. The place of Rege 3 4j. cited, but not expreſt in this AR 
is, lib. 1.c, 14, where an afſize oferror'is ſaid to confiſt of twenty 
four = and\ lawful men, though they are call'd here twenty five noble 
per | EC DS: WY W950 
50. 'It may be doubted from this AQ, whether though the Pannel - . 


| be notaſloilzied; yet it any, ormoe aſlizers who voted to affoilzie, 


notwithſtanding of the clear Evidences to the contrary, may not be 


pur- 


a . WE, b, | . hs S.\£\ 
wonugh Repp: Jams tbe third,” 


"prirſued 'as Temere juraines ſuper afſiſem', fince he-is guilty of Perju- 
Lang and"Perjury is/infer'd pSuen unjuſt Oath Lan not From 
the Effe&t';- and though it may bepretended , that he follow'd his 
privat knowledge, yet that cannot defend, fince this may be urg'd, 
for alt of 'them , if all ſhould afſoilzie 3 nor could any thing deter 
each particular Aſyzer more, than that each may be found guilty, 
whereas if they thought that they, would not be lyable , except 
the major? part aſſoilzied ; they would adventure upon aſſoilzing, 
25 'an uncertain Event ; Bnt yet the Juſtices inclin'd not to this 
Opinion, ſince no Error was ever purſu'd , except where a per- 
fon guilty was freed”, -this being the vindiFa publice, allow'd in 
that caſe. | # 
It is likewiſe obſervable from this AR, That the Aſſyzers com- 
mitting wilful error; ſhall firſt be: called before the King and ,His 
Council, who ſhall give them a great Aſyze, and therefore His 
Majeſties Advocat having purſued an aſlyze of Error in Jaly, 1681. 
He firſt called the Perſons who had- committed the Error before 
the Privy Council, and-asked at every man Judicially, whether, he 
owned his VerdiQ,: or not, andthefe that owned not the Verdie, 


were not infiſted againſt Criminally, but when this Cauſe came to - 


be called before the Juſtices, It was alleadged for them, 19; That 
the Verdi& bearing only, that the major part. had afloilzied e*_07 
conſtabat,, who had aſſoilzied, and who condemned , which ſhould 
hold much more after the AQ of Regulations, in A#z0 1572 by 
which tis appointed. that the aflyzers ſhould mark in their Ver- 
-di&, who affoilzied or condemned, to the end it might be known 
who ſhould be purſued for Error, but this was Tepelled, becauſe 
the King being prejudged by the Verdid, their giving in the Ver- 
dict made all Criminal, and ſuch.as were free ſhould prove their in- 
nocence,' for ele it ſhould be inipofſible for the King to be able 
otherwiſe to-prove the guilt, which ſhould hold much more now, 
becauſe the Afſyzers had, by the Regulations, aneaſfie remedie for 
' preventing this, &- ſ6bi #wp#tent, | who did not mark who affoil- 
zied, and who condemned 3 and though theſe Regulations intro- 
duced that, as a further remedie for clearing. this: matte, ' yet that 
was not neceſſary :for there were Afyzes of Errot, before Aſſyzers 
were ordained to be ſo marked. 26. It was alleadged, that this 
was. not wilfull , nor by partial: meatis, which partiality. behoved 
neceſſarily to be proven by the words of the A&, but this was 
repelled,” becauſe the Error being clear, the Error behoved neceſ- 
. farily to be wilfall;-and by partial means, nor was it poſſible to 
prove theſe occult qualities otherwiſe than 4b effe#u. 3% It was 
alleadged. that there being fourſcore upon the Pannel, the diff. 
cultie of differencing the Probation might excuſe from wilfull Er- 
ror, but this was repelled, becaivife the probation adduced was fo 
clear, - 49. By this A&; Aſlyzes of Error ate only to be allowed, 
where-the Perſons Indited are ſhown before the Aſize , in the aſf- 
Ur of-/Exror, bur ſo it is, the perſons aſloilzied by the former aſ- 
ſyze-were Forfaulted in abſence , and were neither then nor now 
ſhown to: the Allyzez and = reaſon of this ſpeciality, is, _ 


31 


— 


RE, g hs 
ON ron 


Obſervations upan. the eeghtÞ 


. if the Perſons ©llo:]zied were preſent they. might prove .theirown 
e 


ACT 
65. 


ACT 
66. 


ACT 
67. 


Hinoctncie, and fo clear likewiſe theſe who aflgilzied them, -but this 
was repelled, becauſe, by theſe words Shown, before 3%e Aſz41s only 
meaned, that their Deſignations and not ' their Perſons, ſhould: be 
ſhown' to the Afly,ze of Error,. for elſe there.could be no. Alſyze 
of Error in ;Forfaulters in abſcnce,. and though the Perſons were 
preſent, they would not- be admitted hoe ordine, to,clear their own 
innocerice, and the Aſſyzers ſhould have affoilzicd , or.candemned 
according to the Probation. then led. ir fin tg 


Þ% Explicatign of this AZ, vid: Not one A@ 143, Per. 13. 


o* 


Je.” 1. | | 5b, 7 
Pics AT is explained in the Obſero, on-:the 17. 48 1 Par. 
* in J4 6. . 2% £14 , | £9 Fd 
| BY this -AF, Deeds done, :and. Rights made by Furious Perſons; 

or Idiots are reduceable,; not only from the date of the Brievs, 
but from the time that theſe Perſons were found to be Idiots'or 


Furious; for the:Verdict of the: Inqueſts upon ſuch Brievs is'de- - 


claratory , and, finds that theſe; Perſons were: ſuch from ſuch a 
mes fe exe | | 
Rh ra That albeit,from the Stile of the Brieve, of old a'Furious, 
or Idiots deed could. only be reduced from the date of theBrieve, 
and that by -this A&, ſuch Deeds be only declared to be Reduce- 
able from the time that the Inqueſt found ,-that the granter was 
Furious or Idiot, yet the granter, himſelf being convaleſced, may 
rediice Deeds done; by himſelt, though there was neither: Brievs, 
nor Inqueſt, finding him Furious, 'the Furie being cleatly proven, 
there being no reaſon that the negligence of Agzats or Friends it 


' Not railing Brievs ſhould prejudge the Furious Perſon, 21, Feb. 


1533, ard which ſeems yet harder, the Heir of the Furious Per- 
ſon,will be allow'd to reduce, though there was no Brieve nor In- 
queſt in his own lifetime 3 andit is very hard to know his condi 
tion after Death , F#ly 26. 1638, for ſententia aut decretum' judicis 


non facjt furioſum ſed declarat 3 but there is this difference 5 that if 


the furious perſon; was declar'd: by an Inqueſt,:that Verdi&'proves 
per /e,, as'to all deeds done after; bur if this -Idiotry or Furiofity, 
was not found by an Inqueſt , it muſt be provin by Witnefles, and 
when the furious perſon is re-convaleſc:d ,* deeds done by him af- 


ter that are valid , thoughthere be no Declarator, andif there be 


only lucidIntervals,the deed is preſum'd to have been done itt the fu- 
Ty, or” lucid Interyal, a as the deed 1tielf is reaforable or 
unreaſonable 3. and.for clearing of this , the Lords in a caſe, Szew- 
art contra Stewart., ordain'd Witneſſes to be led before anſwer, to 
clear what condition the Granter was in,at the ſubſcriving of the 
deed Contraverted ,.and it would ſeem that-the preſumption lyes 
for its being done during the fury, and notduring the Jucid In- 
terval , if the Granter was found furious by an Inqueſt ''becauſe 
this AQ of Parliament faycs, That frac it may be known by the Ingo 
| 8 
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ry As HM Dird* 
Tr uafe Foble or" Farious K al Allenations wade pn 
al benl.” SIT 5; wer ITT 3321 pen 2&3 14 > 
2iObjeres" Jew is AQ liamentItricks ol ; Gol natural” 
Fools ard* tdfors Fe 3s bare ron Hiors,”' by" 
doting or ol age , though they cannot recover, or by fi cknefs). 
vihete they tray recover.”* If was thought that they could nothbe 
fonnd 1diots by an Tnquieſt'3 and indeed this were 'very danges' 
rOuS,- for mariy who hive been very famous and great! men, mipht 
Kaye been this affronted it their old age 'or- licknefs'; or at leaſt 
the Exchequer will! not Prant Tutories-Dative to: the:neareſt Ag- 
nats, until -thetr* condition'be firſt try*deby ar Taqueſt,'' though the 
Cravers offer-to/ prove the ſame by Witneſſes, beyond all Excepti- 
6h 5" and'thufit ſeems, that” though” deeds done: by- Tdiots.or Furt-* 
ous Perſons "Hay ' be "d&d5r'd null *by *way "of *ARion' 4 "yet 
theroſelyes Attivor be deck. Kiots ottierwile , "than by an bo-" 
nf jeſt. i JO « 4npr oc 

bs "Obſerv. 36)'That rhoug Tl deeds Joe by furious: Perſons, are 
here declar'd full ; imes they may oblige themſelves va- 
lidly as abſents,” PEP Potts may be big, L furiofus ff; de a@ Ss 
Iy'an Obligation acquird rg 5 the farious' Perſon , and'not by him, 
Wig. L fi Privo Yf.  67 Pe. vid. AFB Pr. 10 Ja. 6, 


f: :Obſerv. 4d. From theſe words: , and Mhorgh it be known by the "Y 
that the1rdqueſt may'firig a-perſori' Idiot or fittious upontheir 

ropet knowledpe,' for they'are both Judges and Witneſſes by by our. 
Law. Vid. oberp,on thi the T 3 HG 10 Par. Jas 6, 


B' 


& riow uſually*done by the Council *( both as to forraign Coyns 
wry our owh)* the Purliaiient did' by the 69 A#,” ordain that all 
Debts ſhould be paid with 'ficth Money j- und of the ſame price as the. 
Jevney bad'comrft before this Proclemation init AG; "Whith was only. 
to take place , where the Terms of payment were by-paſt before 
. theAt, which makes me think , that the reaſon of the A& was, 
becauſe the'PatTtament thonght1 it juſt; 'that no mans Breach of Obs 
_ e& more, {hould | be advantageous to him and if the Cre. 
r had got his Money in ſpecie ,- he might have made other uſe 
of it, by carrying it abroad, &c. But'yet now all Debts may be 
paid, according*to the couple that Maney has the time of the pay-' 
ment, for as the Money may be cry'd up, ſo it may be cry'd 
dawn, and to bring both to an equality, the Debitor and Credi- 
tor run an. equal. hazard ; for whatever difference may be, as to 
the taxing the,price of othes things, þ1 eſtiatio rei credite creverit 
ant decreverit ; yet 1n Money perpetua e eſtimatio I; I f, de contra 
bend. Empt. For clearing of which Queſtion, Vid.F in. Queſt, Seledd; 
lib, -2. cap. 39-, and ſq this; AQ is in Deſuetude , Vid; 4& 19 Ja, 3 
ar. 3. Bur though ths upon privat Obligations, were to © 
paid with Money at the ſame avail that the Money was at the” tine 
of the Contract,and notthe time of _ 2 m—_— the KingsTaxa- 
tions 


Y theA& firs FIEANTY Gold beitig cryd'up; that i is to ſay» ACT 
the valyet of Coyns!  raibd by the Parka here, which 68869 


tions: and-'publick. hes . Were by; the Kings 003 if; 
be paid according to the value of the jz at the time Ln on pay®* 


rents::and . axe; not to he! RN the' 
Maqney- was worth before i i; was ary dup wu Fa, & Par.g: 
TT LITIOTH 3 


J9-:3.. 70,40, 1546551 

Tx has been magh doubted, ;whet is Was... tru Police to, i” 
up: Money 3 ;for..though this, fcems to be.an,cncour: A to. fors; 
my to;Bxport our: Commodity , ow ich we ve:to0. much, 
o Import;Money, of which wehave t0 lictlez Yet jt, is-urg'd; 
on the other-hand, that.jn crying up Money, we; do. but undervas» 
lie, our own. tis, apd gur ka Fang 2 BIA the yas 
lye of Money.,. which is. the Commodity,of 2 to GS OETa 

ſach-as Spain and other;places,who hens Me, "aps r-inſtance, af 
we-haye uſe forcarrying Auk orrajgners will gn, 


ly, give us Commodities conform. to hee ck value. for they, 
op oy our raiſing of it, and fo he who he 


will not conf! 
which was {p rai61,; is cheated in as mnch. as. the Mogey 
above the intrinfick value. -..2% As ;tq.our.own Cc ties, at; 
home, either, they are raikd/to the fame proportion with the Mo: 
NEFs. jag then: foeraign Merchants will not hong in-foney for our; 
mmoditie, becauſe can. gain. nothing by ringing it. in, 3 
ſo we loſe the defi 7X raiſing our Money ; or elſe the ( 6.28 
modiries are.pot raif'd in, valueto the. Money, and. p the forra 
Merchant does; only. cheat; ysz;-. as for. inſtance, if our Money, 
tpi da wy art, the forraign Merchant, gives us. only, nine Picces 
or ten. his raiſes, the, Exchan 29 Qur great. loſs; for he 
who 5 the Bills upon Londen or Parzs , conſidering that our 
ten. Pieces are bur.nine,, there he will add the value:of a tenth Pi 
to the Exchange. 4%. If, forraign Princes/find we have advantape 


got the Mover 


”- by this raiſing of our Money ,; they. W ralijand raiſe. their own to 
the ſame proportion, and. we have no gain or. toa bighz. 
er,. and then we ſhall Have loſs :5 _ :at. beſt We ifferent. rajr 
fings of Money es QC Ling great FUION NCTE 


- 4 tne (Hun of Guerra Ws data = ——b to A, go Court 
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ACT 
" "who 


olden,. upon Neighbour-feid and Riots, and.Skeer founds 
them upon 5. lt. tit, 17. .Je pac. texend., lib. 2. de fend. Si mini 
riales alicujus gdomini inter ſe. Guerram hajmerint, comes ſtove Judex, in 
Cujus regiarins. cam s. feng er ' aw oh anos ex ratione tro 


quatur. 
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+ of King James the third © 8% 


0 King Janes the third, Parl, 10. 


Hough all men be allow'd to bring in Victual from for- 4CT 

raign Countries by this A& , yet the Importation of 53, 

. pry from Ireland js Probibited by A@ 3 Seff. 3. Par, | 
RE C = . 


THe AR concerning Cruives, 1s explain'd in the AG 11 Par, ACT 
wo | I. J4.1.Which is the Act here related to, * | 743 


His A& appointed the taking more than juſt Fraught, to be A C T 
 Þ 2 point of Dittay,becauſeit was oppreſſion, and irregular exa- TY. : 
- ion, and this isſtill taken up as dittay in Circuit Courts;.. yet the 
Council does alſo puniſh it , and I think , | the Maſter of the 
Ground where the Ferry is, - may puniſh ſuch irregular ExaQi- 

ONS. 8 F-; ; 

He unlaw of ſuch as burn Muires, is by this At five pounds, 4CT 
| which is renew'd A& 71 Par. 6 Ja. 4, but by the 13 47 

Par, 4 Ja» 5. The puniſhment 'is five pounds for the firſt time, 

ten for the ſecond, and twenty for the third time, and theſe penal- 

'tics are Ratifi'd A# 84 Par. 6 Ja. 6. 


T He uſing other Barrels than the Hawburg Meaſure » Is made A cT 
£5) point of Dittay ; becauſe other Barrels. were lookt on as 47, 
falſe Meaſure 3 but; our Barrel now , ten gallons for Salttiond, 


_ and eight and an halffor Herring, 


He AR here related to, is 4&7 Par. 1 Ja. 1, Wherethis A& 4C PT 
s is Explain'd. ** 0 


| Porn bor is the uſurping and appropriating our Superiours Lands ACT 
.» or High-wayes and Purpreſture is much now in Deſuetude, 80, 
The ordinary Remedy now, being ations of Moleſtation, or De- | 
Clarators of Property 3 but Purprufion is not abſolutely in Deſue- 
tude: Forby the 5 AF 16 Par. Ja. 6. It is ordaii'd that ſach as 
' Till the Kings Parks, or Commonties, ſhall be lyable in Purpruſgs 
on, and *puniſl d according to the old Laws, the ſame being Tryd, 
either by way of Moleftation » or before tbe Lords of Seſſion; and the 
.old , Puniſhment was:/an: arbitrary Puniſhment , and the 
loſs of his Lands, which he held of the King, and the reaſon why 
that AQ did: appoint the Tryal to be by Moleftation before the 
Lords was, becauſe-of old it was only Try*d by an Afſize before 
.the Juſtices. Vid. lib, I. Cap. 5-' um. 4. & lib. 2. cap. 74. R. Or. 
It is doubted , whether Vaſlals of Regalitics Building upon the 
Streets of Burghs of Regalitie, =_y be puniſh'd for Purpreſture, * 


ACT 
03, 


"If Rh I. 
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26 Obſervations upon the elevemb Parliament 
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whether the Building a Foot or two furder than formerly., even 
in Burghs Royal, would infer that puniſhment, | = 
From theſe words of the A& , That ae Yuſl, nor Sub:waſſal, 
or other Tennent under the Baron, has Power or JuriſdiGion to hold a 
Court, Tt is fit to obſerye , that this holds not only in Purpruſi- 
on , though that be the caſe mention'd jn this ACt 3 but qnen'y, 
Vaſſals nor Sab-vaſlals cannor hold Courts, except they be Inteft, 
cam carits and even thenthey have only power to hold Courts far 
payment of their own Rente,nr ſach other things as neceſlarly follow 


| thelabourirg of Land, except the Vaſlal be a Baron, in which caſe he 


has power to judge ryots, and, unl:w for Bloodwits, as. Sheriffsdo. 
"This A& is not to be found in' the black Impreſiion, | 

There'is an A& omitted by;Skeerr, which is the Taft mm the black 
Impreſhon , whereby the Parliament delegats their full Par- 
Hamentary power to ſome of their Number, for hearing ſome Am- 
baciators, and deciding ſome Cauſes, licet delegatus non poteſt dclegare, 
and ſuch:Delegations of the Supream Power may be dangerous, 


RIOT CIR 
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_ King JAMES the third, Parliament 11. 


e 
LA 


own, Men or Vatlals at that timeto the Hoſt; to be lyable 
. for the-skaith theydo, - in coming to the KINGS Hoſt; 

Yet this AG 1s now upon the parity of Reaſon,- extended 
to all Officers, who are now come in place of theſe:” It may. be al- 
lendg from this A& , that it is-not lawful for ſuch':as.:go to the 
K1 


% 
4 


INGS Hoſt, to take free, Quarter, or;Meat and:Dvrink gratis, -- 
which we call, Free-quarter,,., which 'may. be further: clear from 


cap'$. Stat. 1. Rob... Where theſe that come.to the-Hoſt, are'or- 
dain'd to be ſerv*d for thtir Money , and thart-they take nothing, 
but at the ſight. of the BaiHYies, and others [there-mention'd', unh- 


der the pain' of being puniſh'd as Robbers: * Butit is ſill-doubted; . 
- whether the Countrey may be, put to be the firſt advancers, when 


the Militia is raifdin ſuch haſte, that theſe, who areremote,. canript 
provide preſent money, and the Countrey into which they are ient, 
have by their irregularities occaſion'd their coming,it beigg unjuſt thar 


Innocent Shires who ſend in their Militia,ſhould be put to expences;in 
levying' and entertaining men to repreſs theirregularitiesof others. 


[ 'is obſervable, from this A@ ,.that iris not the Parliament: but 
theKING, -without mentioning conſent of Parlitment,' who 
commands the Proprietars of Caſtles to furniſh them for” Defence 


againſt, the Enemy, with ViRual and-Antillery, -and' the reaſon of 
this 1s,. becauſe there was no! Fort nor! Strength, or tris pinnats,. 


call'd Tower-houſes, allow'd.to be build'in Scotland,” withour an ex- 
pres Warrand under the Kings;own'hand ,' this - being one of the 


effets of his Prerogative, . in the.ſole diſpoſing/, -and' making of 


W119 £ 2a k 4 R * 9. ..w- & 
Peare and War z) and ſfinge Arms: cannot:be born without his Lt- 


cence, 


, Hough, this 4G appoints Barons and Lords, who led their 


thepraQiſe ofother Nations, it was contended lately, that the King 
may Garriſon any mans houſe, when heand his Council find the hay- 
ing a Garriſon in that place, for maintaining the Peace of the Coun. 
trey is necefjary z But Craig is of opinion,. that it_is Treaſon, or at 
-Jeaſt Purpreſture, 'to deny the King the uſe of our Caſtles, or 
. Towers in ſuch caſes, Tare anglorum turres omnes, quia ad defenſioner, 
_ ſeu munitionem, regyi extrude tantum preſumuniur , ad regem per- 
. tinent, ad quem &* regni defenſio; quod ſi idem + jJure noſtro obſerva. 
_ ni quis dicaty non, nt opinor, aberrabit, cur enim qui turrim ſve for- 
_talninms ſuum regi denegat, crimen leaſe Majeitatis incurrit , magis 
. quart (3 equum, aut ades , aut rem aliam, nulla ali ratio probabilis 
_reddi he, ziſt quod negatio hec ex jure feudali, regem & dominuns 
videtur privare jure ſui dominij , & ſpecies quedam purpreſture ef, 
. + alias res noſtras principi poſcenti poſſumus negare ſine perduellionis 


periculo. Which agrees with the opinion of forraign Lawyers who: 


treat of the power of Kings in general, Fritz. de jnr, preſidij, pe- 
mes quers Monarchia, is urbes , arces occupare potesF,iiſqz pro inenda 
(ceuritate publica preſidia impozere poteF, Butin this as in all ſuch 
caſes, the- prerogative ſhould not be made uſe of,, except in caſes 
_ of extream necetlity , and even then-the Heretor isto be repaid, 
if he muſt hire another'Houſe , as at: Sea in Storms, all the par. 
_ ties concern'd-in the Ship are to contribute for repairivg his loſs; 
. who for lightning and ſecuring his Ship, is forc*d to throw his Goods 
bd rs ; | 
| hb a Woman who has a Conjundt-fee , alienat it during her mar- 
| riage, the alienation is null , except ſhe ratifie the. ſame judici- 
ally outwith. the preſence of her Huſband uporr ,ath., never to 
.revock it , and then the alicnatiorr is - valid, bar tough this Act 
ſuſtains a judicial Inſtrument under'the Seal of the Judge, as a ſuf- 
ficient probation; yet now ſomething muſt be produc'd under her 
own 'hand ,; or by two Notars , ard the Lords would not ſuſtain 
the At of Renunciation, though under the hand of both "Judge 
.and Clerk, February 15, 1678. Gordon contra Maxvel, The rea* 
ſon of which! Decifion 1'conceive to be-not becauſe this Aﬀto 


om which the Deciſions contrary, is only {ct down as a Memorandum, 


and relates a Deciſion-of Parliament - without Statuting,any thing 
thereupan., for confirming the ſame, - for the meer ſetting down 
this Deciſion among the: As of Parliament , gives it the ſtrength 
of an AQ 5 but becauſe the time of that A , one Notar was ſuf 
ficient, but now, eithera Woman muſt ſubſcrive her ſelf, . or two 
Notars for her: 24 bo þk IE SY 2 ' 

Obſerv 1®,. That Deciſions of Parliament bind as Laws, though 
they be not ſet down as general Laws » for the inſerting them 


amongſt Laws, make them equal to Laws. Some times Decifi- 


.ons by the King,areinſerted amongſt the Ads of Parliament, as cap. 
26 Davids yt) | 
..  Pbſerv,, 29. That though an oath is ſufficient to confirm the Res 
Nnuncation' of a Joynture farte 
—_ Z 2 


matrimonio 3 Yet it is not ſuffici-. 
Ent 


 cence;much leſs ſhould Strengths be built:and from'theſe ground s.and | 


AC 


Side 
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83 Obſervations upon the ekvemh Parkament 
| ent to confirm a-perſonal obligation, granted by a Woman, ffan- 
te. matrimonio , as is decided , November $8 1677. Sinclar contra 
Richardſon and his Spouſe 3 the reaſon of which diſparity ſeems to 
be, that in Conjund-fees, the is domrina, and the Obligation is not 
to take effect till after. her Huſbands deaths But in other Obliga- 
tions, where the deſign is to bind her ſelf, the Obligation is 1n-< 
valid, becauſe ſhe being ſ#b poteſtate wariti , cannot oblige her ſelf ; 
and. upon the ſame ground it 1s, ' that Diſpoſitions granted by He- 
retrixes ftante matrimonio, will be ſuſtained , they having therein 
plenum dominium, as to the Property z and even perſonal Obliga- 
tions for uns df fone granted by a Woman, who was an ap- 
pearand Heir, there being a Back-bond granted to her, declaring 
that ſhe ſhould not be thereby-perſonally oblig:d, was ſuſtain'd 
to be the foundation of a Comprizing3 for as ſhe might have diſ- 
'pon'd her own Heretage exprefly , ſo ſhe might have lawfully 
granted an Obligation, whereby the ſame might have been Ad- 
judg'd , Jam 23,1678, Pringleand Bruce contra Paterſon, vid. 
Stockman, deciſe $9. = 
Y.the Canon Law, Laickshave no power of choifing or eleQing 
Church-men,- c. .2»1ſqnis 43. c, maſſana. 56, de eleF, &eleds po- 
teft. So that the priviledge here granted , ſeems contrary to the 
Canon Law 3 But as the King of France had power by the Concor- 
data with Pope Leo'10th, to nomirat Biſhops and Abbots ; ſo our 
King had the nomination of Biſhops and Abbots, and- the proviſi- 
on of them belong'd to the Pope, as is clear by the 125 A# 7 Par, 
Js: 5. Which:though this A& ſays , did belong to our Kings by the 
Priviledge of their Crown ( for prerogative was then 'call'd. privi- 
ledge) yet it.is,conteſt, that they deriv'd this priviledge from the 
Pope, A# 53Þ 45 F4. 4. : For underſtanding this A& , it is ne- 
ceflary to know.,;; that if the Kings who had theſe priviledges, did 
not nominat WI 


within fix Moneths, the Pope might confer the. Bene- 
fice as he pleafd : and if the. King did nomnat an unfit perſon, 
the Pope might refuſe himz/ and the King was oblig'd/to:name ano- 
ther within three Moneths, - vid. paſt, de-benefi cap. 8. But our Kings 
not acknowledging this power of precluding, It is State by this 
AQﬀX , that our Kings may preſent at all times, till the Prelate named 
by the Pope ſhow his Bulls of Proviſion to the King and Chapter, and 
though the King ſhould admit to the _ Temporality a Prelate 
before ſhowing of his Bulls, it will not be prejudicial to the Kings 
priviledge of preſentation, that is toſay,: that though the King had 
admitted a perſon,. whom the Pope bad rejefed asunfit , he might 
\ 8 of riew preſent, 'and the Pope ſhould not bave Right, jure. dewo- 

to, | : : ; 


Or underſtanding this AR, it is fit to know , that regulariter 
beneficia vacatura. , could not be purchaſt; and-yet the Pop 

had reſerv'd a power to. confer , even thele*ex  plenitudine ay 31 

tis , cap. propoſuit de confer, prebend, 6. decret. 'Biit this AQ is 


F u* a # EET oC Tot wet 
p; $.k 5 SIE 5 La Fe eb 51 FO Of Ay 29 we ET 
F C YOM 7,92 00408 4 "6" 


p "Hp.EA 


of | King James the third: 
ma to annul all ſuch Proviſiohs'to Benefices', not yet va» 


_ King [ames the third, Parliament I2, 


£ ſhews that the continuance of Courts, is not of its own 
nature lawful g and therefore no Judge may continue his 
. Courts,except he have anexpre's Warrand forir, ſince ſuch as are cit= 
ed,may be thus prejudg'd bygelays - But fince the King is the Foun- 
tain of juriſdiction, it 15 thought the King may grant ſuch Warrands, 
tho there be ſome caſes wherein the King has reſtricted himſelf by ex- 
 prefsStatute, as in Criminal Courts, which are declar'd to be peremp- 
tor by the 79 A& 11 Par, Fas 6, Where it is obſervable, that 
theſe Courts are declar'd not to be con:inuable by the Kings ſpe- 
cial will and direction, to ſhew that continuations of Courts de- 
pended upon him 3 and: generally it.is by the will of the Letters, 
that it is known what: Actions abide continuation or not 3 and 
though the Wardens Courts be Juſtice-Courts, yet it is thought 
they may be continued , notwithſtanding of that poſterior 


JDY this A@ the breakers of the King or Wardens fafe ConduQ, 
' are puniſha'lle by, death, which1s conform to the Civil Law, 

I, 1. ff: ad Leg. Jul. Majeit. and: to the pradtice of other Nations, 
Chriſtin. tit. 4-. Art. 8. What diffcrence there is inter pacem , ſe- 


| 'J* AR giving the Warden power to continue his Courts, 


curitatem , - ſaluagardiam & ſaluum conduGdum.” Vids afflid. hb. 3. 


fit.” 16, 


Jin the ſelling or buying of corrupt Wine, after-it is 
found-to. be. ſuch , be declar'd puniſhable” by death ; yet 


the ſelling corrupt Wine willingly, even before that, is puniſhable: _ 


and though {ling .corrupt Wine in the general be puniſhable yet 
"this muſt be reſtrited ro the caſe of knowledge, for he who ſells 
or buys without knowing of it to be corrupt, or to have been found 
fo, is not puniſhable by death, > 


—_—. 


b —— 


King Jaws thethird, Parl. 12, 

F old every Heretor brought his own men to Weapon- 

® ſhowing, and-to_tbe Kings Hoſt, as is clear by the 8x 
F 4G Par, x1-Je,3. and all. theſe were commanded by 

_ .... the Shcriffs., Lords of Regalities, and ;the Kings other 
Officers, and were call'd. rogether,by Letters parent under the Pri- 
, vy Seal,.direfted to theſe Officers , as is clear by this At; . But 
| 7 . Aa | now 


ACT 
YOs 


go. 


ACTS 
9I, 92, 


ACT 
93- 


Obſervations upon” the thirteemb Parliament. 


now the Militia is commanded by Colonels , and clioſen' by the 
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King, and are ca]l'd together by Proclamarion , and, Letters from 
the Council , ſubſcriv'd only by the Chancelloror Preſident of the 
Council. From thisand other old Writs,it is clear, thatthe Privy Seal 


. was then the Seal of the Privy Council, but now they have a Seal 


peculiar to themſelves', -which 'is calld the Signet. of the Privy 
Council. Yid. Arnot, on AG 30 Par. 3 Ja. 4. 


The Kings Rents of old were Governd by the Kings Maſters 
houſhold and Compt-roller, and the Council, but now 'by the Ex- 
chequer, and the Maſter-houſhold has no intereſt in-them , ratione 


_ offictj; that Office belonging Heretably to the Earl of Argile , is 


now extin&t by his Foretalture, But the Office of Compr-roller 
is engroſſed inthe Theſaurers Office: By' this A@, ſuch asdetain 


. the Kings Rents , are to be diſtrainzied, that is to ſay, purſu'd>- in 
. the ordinary way, 274. by poynding the ground for their reddendo, 


by Hornings upon their Tacks; but though the uplifting the Kings- 


- Feu-duties was deſign'd once to have been by quartering , yetthis. 


was thereafter found illegal 3 nor could the Exciſe be fo litted, if 
that -way were not warranted by Parliament , there is no ſpecial 
puniſhment expreſt here againſt. the Officers. who detain'the Kings 


Rents : But by the Civil Law, theſe who abſtrafted publick Mo- 


ney , or converted it to their own uſe, Erant' rei peenliatus , qus 
olim pena quadrupli poftea deportatione puniebantur , magiftratus vero 
gui durante officio publicas pecunias abſtraxerunt capite puniuntur , l. 
#1. C. h.t, bur this Crime only holds in the mifapplying of pub- 
lick Money, and not in the withholding the Kings Rents, 


Nota. This and: the next A& bear not to be made with con- 
ſent of the three Eſtates of Parliament , but only that the Lords 
think expedient 3 by which I think muſt be mean'd. the Lords of 
the Articles , or elſe this and the next A& being Conceſſions of 
the Barons, in what related to themſelves, they were not thought 
fit to be drawn as Ads of Parliament, but only as conceffions; 
but I incline rather to think that by Lords here is mean'd , the 
Lords of Articles, becauſe the As 95 and 96 of this Partiament 
bear the concluſion of the Loyds of the Articles , though ſome- 
times by the word, Lords, are mean'd the three Eſtates of Parlia- 
ment, as inthe 3o AG Par. 7 Ja.2. | 


BY this AC the Roſe-noble was made the ſtandart of all the Gold, 
-— and it. was oftwenty two Carrets and ten grain fineneſs,but now 
our Gold is only of twenty two Carrets fineneſfs,that Gold beingtoo 
ſoft, and conſequently, ſubje& to be waſted. © 

By this Ac alſo the Warden of the Cunzie-houſe were firſt in- 
ſtituted, for underſtanding of whoſe Office, it'is fit to know; that 


the Maſter of the'Cunzie-houſe has the care of Coyning, and as 
- checks over him, are for trying the fineneſs, the Eſſay-maſter, and 


for trying the weight are the Warden, who trons the Money, and 
| | the 
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the'Counter-warden, who weighs after him, and is his Check, and 
over themall is the General of the Mint. £ 


TD Y-this AZ Reſpits are diſcharg'd , whereby Juſtice is delay*d; A C T 
B and it's. here ſaid , that Reſpits_ are more againit Juſtice than 94 
Remiſſions ; the reaſon whereof ſeems to he , that Remithons are 

only granted after ſome Tryal ; 'but Reſpits are granted more eaſ1- 

ly , and may be fought more trequently, and that before the-ſtate 

of the caſe be examined ;. nor is the Party injur'd , aſſyth'd here 

asin Remiffions: For the ſame reaſon alſo, Precepts for continu- *' 

ing Juſtice Courts, are diſcharg'd, and the Juſtices allow'd not 

to relpe& them AF 79 Par. 11 Ja,6. and by' the 47, 4& of that 

ſame Parliament , they are giſcharg'd alſo 3 for that AR ſiricks a 


gainſt Reſpits, as well as againſt ProteCtions, + ; 


He A& anent Ferries is Explain'd in the obſervations upon the 
| AG 75 Par. tio Fa. 3+ | 


Bſerve 19. From this AF, that the Silver of Scotland ſhould be 

11 penny fine; for though this A& ſays, that it. ſhall be the 
fineneſs of 12,, pruny fine; yet the, meaning of that AQ is ; *becaule 
12 penny. fine. is the fineſt imaginary value, but there muſt be 
ſtill a twelfth part allow'd of alley to make the Siver malleable ; 
and albeit the puniſhment in the AF againſt theſe who work not 
' up to this fineneſs be arbitrary, yet it 1s declarid to be puniſhable 

by death, ,by the 56 4@ Par. 6 Q. M. 

 Obſerv. 29, That the ordaining this AQ to take effe@ after for- 
ty days Proclamation , implys , that regularly 4s may be put in 


execution ſooner , as by the 20 AG Par. 3 Ja. 3. 


——_—_— 


. King Jaues the third,” Parliament 14, _ 


His 4 is' only. a. 'Temporary.-Statute, : ending with theſe ACT 
| who. ſwore to obſerve it, but the bringing Malefactors g8.. 
tothe Bar in ſober.manner, , without aſliſters, is command- : 
ed by many As, and though by this A# it ſeems, that 
. the Juſtices cannot hinder ſome of the Pannets friends to ſtand with 
him-upon the, Pannet;that. is.to fay;: ta ſtey at the Bar, and that.four 
friends are allow'd. to the. Purſuer, and-ten to the Defender , by 
the 41 AG. Par.6 Q. M..Xet the Juftices do ſuffer few or none to 
ſtand withthe Pannel, as they {ee occaſion for it- | $r 


T% Crowner of old zeceived the Porteous Rolls, that is to.fay, ACT 
._ - & the names of ſuch MalefaRors as wereto be purſu'd at Fuſtice- . 
Airs, but now the Juſtice Clerk keeps it himſelf; and gives it to the 99: 

Macers of the Criminal Courts, or Meſſengers who cite the perſons 


{$0 be purſu'd, | + 
ogg Aa 2 The 


93 Obfrunins aps te ferns Porlanes 


ACT He Defenders in ſlavghter 'are by this tobe cited 'npon fix 
IOO. ..Þ$ . dayes to find Caution, or elſe aretobedenunc'd Rebels; but 
now if the Criminals benot iry priſon, they areto be cited -to find Cau- 

—{tion upon fifteen dayes, but if they be in priſon they may ger anIndig. 

ment to anſwer upon twenty four hours. ; Y 


Li 


! 


oO BY this Statute it is clear, that a perſon apprehended and incar- 
t01, *= cerated,muſt firſt be maintain'd upon hisown expences,and ifhe *? 
"be not able to aliment himſelf , the Sheriff is to aliment him upon *# 
-his Majcſties allowance , and by a late AC of the Juſtice Court _ # 
"The * Keeper of the Tolbooth of Edinburgh is diſcharged to receive 
any Crimmal Priſoner , till he who enters him Priſoner, find Cau- 
tion to aliment3 for before that A&, poor people were ſtarv'd and 
ruin'd by their Impriſonment. Se, | ny 


. { Op 
ACT His 'A& is in Deſnetude , for nothing is:due now to Crown- * 
T02, | ers, becauſe they donot attach as formerly, and this wasthe 
price of their pains or Fee, » 21 \ 
ACT THis Actis in Deſuetude, for no Sheriff \tholes. now an'Aﬀſize, . # 
I03. the laſt nor no day ofa Juſtice-air, ' except he be purſwd for Þ| 
ſome particular Crime, or for Malverfation'in his Office,” ' | 187 


o_ 


. charge them to ceaſe ,, and if they, refyſe., heſhould contique 
the Court, and purſue them, . and the puniſhment is Inpi iſonment 
for a year 3 from which AQ, it was argu'd juſtly in the Earl of |. 
Caithneſs caſe , that though men refuſd to'diffipat at-the Sheriffs #* 
deſire, he could not ſummarly fall on them, and kill them, for that \ |: 

Were roo dangerous a power to be given'to any Sheriff, and "atl | #3 
that he could do by .this @, yas to acquaint therKing, and then | 
purſue them. Ste Ho doh 0" och = 


I04, 


ACT B' this A& if the Sheriff has of any Convocations, he ſhould : p 
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+11. of, King James the third, 
Id, AG 12 Par 2 Ja. 3. Vid. obſerv. on 47 Ad Par. i Cha, 2: 
| Y/ and on A# 66 Par. 14 Ja. 2. 


Fic AR here ratifi'd , though not expreſt, is AF 3o Par. 5 
| Ja. - Tat | 


'J Hough this AJ allowsthe Burrows to meet every year at Inner- A C T 


keithing only, yet rhereafter they are allow*d to meet four times 
in the'year, at whatplace they ſhall think moſt expedient, AG 64 
Pa. 5Fa. 6. and the Burgh 'of Edinburgh , with fix of the reſt may 
conveen them, A119 Par. 7 Ja. 6, Now they meet in July at Edin- 
. burgh, Pearth, Dundee, -Aberdene, Stirling, and the Provoſt of the 
Town in which they meet ,. being always Prefident without Ele- 
dion, and though the Fine of each abſent Burgh be here five 
pounds, yet it 1s made twenty pounds, WHY? 119 Par, 7. 

a, 6, | 


T7 A@& adds to the ordinary annexations, that the King ſhall be 
bound by his oath at the Coronation , that he ſhall not alie- 
nat the annext Property, which oathis given by all the ſucceeding 
Kivgs, 

Ith obſervable alſo in this A, that the Kings great Seal , and 
the Seals of all the Prelats,. Lords, Barons, and Commifſh- 
oners for Burrows are appended, .which was uſual in theſe days, in 
all Conceſſions granted in Parliament , and TI have ſeveral Patents 

' of honour, granted by the King 1n Parliament, wherein the Kings 
great Seal was appended, as now it is tothe Patent 3 and the Seals 
of all the Ecclefiaſticks, were appended upon the right fide, and 
theſe of the Laicks on the left fide, each Seal hanging from a Label 
or Tag, on which the owners Name was writ, and ina 1558. 
a Commiſhon to the Lord Setoz to be:Ambaſſador in France, was 
thus Seal'd by the King , and Sign'd by the Nobility, and by the 
I91 AG Par. 13 Ja.6. The Morning-gift of the Abbacy of Duw- 

fermling 1sfaid to have beenunder the Kings great Seal, and the Seals 
and Subſcriptions of the Eſtates in favours of Q. «A»r, 


93 


ACT 
IO7s 


ACT_ 


108, 


III, 


| "T His priviledge was granted by Malcolm 2 leg, M. c. 3 num.4. ACT 


| but both that priviledge and this Statute, are now in  Deſue- 
tnde, ſothat now the Crowner hasnone of the MalefaQtors Horſes, 


13. 


-His AR appointing that ſtrangers be well ufd, and that nonew aCT 


Cuſtoms, Impofitions or ExaGtions be put upon them, ſeemsto 
limit the Kings prerogative acknowledg'd by the 27 A# Sef. 3 Par: 
I Ch. 2: by whichit is declar'd, that zhe King may diſpoſe and order 
Trade with Forraigners as he pleaſes, a conſequent of which Prero- 


Il4s { 


tive is, that he may eſther diſcharge Trade with Forraigners, or | 


burden it as he pleaſes, fince by this A& no new Impoſition can. be 
lad, on. But the anbver to,thisis, that this 42. relates toftrang- 
ers, andnotto-the;Kings  own-Subjetts, ſo. that though-Strangers 
come, they ſhould: be avily uf'd.by-this AG, yet they may be de- 
bar'd by that AT, Bb 


Y 


This 


* 


G7 * ' Obſervations pon the 


T & 


ACT His At grantinga Commiſion to Examine«the Laws, and: put 
115. them in one Book, took effe& in Skeers Edition of the . A&s 
1% . of Parliament, apd Regiam Miajeitatem, itt which many' of the old 
AFs, yet tobeſeenin the Records of Parliament, are left ont, © * 
Obſerv.That the Ads of Parhament are call'd the Kings Laws, and 
- not the: Atts of Parliament , 'for 'the-King has only ' the Legiſlative 
power, | and the 'Eftates of. Parliament only conſent. The. Books 
of Regiam Majeſtatem ; are likewiſe numbred amongſt our.-Laws, 
but what 1s mean'd by. the words | ( A@s' aud Statntes ) added in 
this Ac ro the Kings Laws, and Reg. Maj, I:donot underſtand, ex- 
cept by theſe bþermean'd the Burrow-Laws, and: the Statutes of the 
' Gildry,: and theſe other Books that arg bound in with :Keg, Maj. 
/ | «. , ORE : : 40 Irmo - 
Ef 
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7 Y the twelfth Artic. ter.” Juſt, A CT 
©Z&| The Burrows had liberty to re- T: 
i" Plecyetheir own Burgeſles from 


{IS ing upon affizesz which pris 
0b - vide ge 1s here regulated ; but 
now, the priviledge it (elf is in 
| Deſaetude; for all Purgeſſesais 
| oblig*d"to paſs upon allizes, ex- 
: cope phe Cohllraegny F aig 
bargh , who have a ſpecial pri« 
i! . viledge,. becauſe. of their netel- 
fary .attendence upon, ſick per: 
-59% Du. Comma onto, 24541 Wal 26 t3 ht FF kk 
PY this/Stainte all: Shipg mſi: come;fixit” to. free, Burghs 3. an 
© no-Strangers &an favght Shipszibat, now by, the.s AF 3 Sef 
a\Par. Chi 2% all: Burghs oC. Batony,.gndaRegality,,., may Traffick 
iwthe-produ& of. Sotiard,\ eh. freely ax Royal yg ves That 
Atband the olifire.chertovs? That part ofthe AR dilcharging ſtrang 
gers/to buy Filk that.is riotfalted, ;15now im Deſuctude,, . .. |, ..... 


It was argued from this A&, inthe caſe of the Town of Lin- 
lithgow againſt Borrow#ounmeſ7 , that the Burrows Royal had the 
only priviledge of having all Goods*Liver'd and Loadned at their 
Ports; and which is tikewiſe clear by 47 88 Pa#.”s Jas 4.” and 

 by-4G 152 Par. 12 Je, 6. 29. Withoutthis priviledge, the Bur- 
'TOws were not-able to pay the fixth part of the burdens laid upon 
| -_ in contemplation of their Trade z fincea Clandeſtine Trade 
__— Bon _... 


{Or IF IENI"LY 


\ 


ACT 


' Olſervations upon the firi# Parliament 
without. this might be cirry'd on by the Burghs of Barony and Re- 
gality, who, ſince they may retail publickly, might have the ſame 


proiedgs as they , if they had hkewiſe power to.import publick. 
i 


- © 3% This was moſt convenient for ſecuring the Kings Cuſtoms; 


- becauſe where ever there is Livering allow'd, the King muſt have 


Waiters, and upon which conſideration , the Magiſtrats of Burghs 
Royal. are by the A&s of Parliament, - appointed toaſliſt the Kings 
Cuſtomers; and whereas it was pretended , that the'priviledge of 
Commerce was inter regatia, and conſequently the King might grant 
a free Port to any Burgh he pleafd. 2% The priviledge of a free 
Port was different from that of Livering, and Loadning. ..39. The 
As ofParſjamerit cited, did only diſcharge Strangers to Load and 
Liver,, which is, yet moreelear-by the A& 120 Be. 7 74.6, To 


-which it was reply'd; that the Kingand Parliament, havingformer- 


ly granted the ſole power of Loadning and Livering to free Bur- 
rows, it was no'diminution of his power to aſſert , that he could 
not. give a new, grant of that to any, whereof he was formerly di- 
veſted. To the 2d it wasreply'd, that the fole priviledge of a free 
Port granted by a King to a Burgh of Regality, or Barony, can 
extend no further, than that thereby they may have the priviledge 
of bringing into their Port, the Goods proper only to be ſold by 
them, To the 3d it was reply*d , that this A diſcharges Stran- 


| gets and others to Liver at any place ,, except at the Ports of 


urghs Royal z and though in that 120 AF Par, 7 Ja. 6. This 
AQ is repeated, as relating only to ſtrangers, yet in the next line, 


-Strangers and others are in that 120 again diſcharged ; Likeas 


by the Ads of Parliament, the ſole priviledge of lofirg and looſing, 
is declar'd to-belong only to Burghs Royal , which wm. Sea-fating 
Terms, ſignifies loading and RT g. Q | 


BY the AF 85 Par, 11 Fa. 3. The Rents of Churches, or Be- 
TI nefices, whereof the King is Patron , are declard to belong 
to him ſede vadcante, bythe priviledge of his Crown , and this. was" 
ſo formerly declar'd by the 7 cap, Stat. 2. Rob, rt. And Skeer there 
obſerves, that cum alicujus beneficit Ectleſtafticl patronatus pertinet 
ad Regem terre ſi que ſunt ei ennexe pertinent quodammodo ad Re- 
gem ; and therefore by thif'AQ it is/appointed , ':that'it:being de- 
clar'd by the beſt and worthieft Clerks of the Realm; that if avy 
Church-man received , and" 'purthaſt: ſuth a Benefice. at: Rome , they 


ſhould be puniſtid and theſe who fipplied #hims 'ThisDeclarationfram 


Clerks was requir'd., ' becauſe the: Secular woul-not \medille 
with Churchemen in theſe days, 'tull:Charch-men had! ſome way de- 
clar'd them guilty. | | . 
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A 


of | ing James the fournhi 


D—— 


a King Ja rs the fourth Parliament 2, 


Wat part of the A& appointing the intromiſſhion with the ACT 


Kirk Rents, to be a point of Dittay ( that is to ſay, to 
be a Crime ) is now in Defuetude 5 for they have no 
other priviledge here, more than Laicks3 but to intro- 
-met with their Rents, either by Arms or open Force, is the Crime 
of oppreſſion with us, and was puniſh:d by the Rowapns , lege Ju- 
liz de vi, per deportationem in liberos homines, & ultimum ſuppliciuns 
in ſervos, 


Olfero.That by this ACt, Parſons andVicars are founded in jure,as to 
Teinds, for it is declar*d a Crime to intromet without a right 
from them, 

\ 


Underſtand not how it is faid here , that the King could not 
|| diſcharge any part of the Taxation granted to him, though ir 
was granted for a particular or publick uſe , for it is ordinary and 
lawful to Kings with us , to diſcharge privat parties their particu- 
lar proportions, except the contrary be expreſly provided, and the 
after be ſo qualih'd by the Parliament ; but here the King was mi- 
. nor, as appears by the ſubſequent AR, or rather this Taxation be- 
ing granted originally for maintaining an Ambaſlador for the Kings, 
Marriage, as is clear by the ACt , . and fo ad patticularem efjettun, 
it could not be diverted from that particular uſe, leſt elſe the Em- 
bafſſfie ſhould have fail'd; And from this we may obſerve, that what 
is granted- for a general and publick uſe, cannot be otherwiſe ap- 
ply'd or taken away, | | 


T is obſervable from this AR that the King was Minor, and that 


is the reaſon why he could not diſcharge ſomething here expreſt, 
which falls not under his annex'd Property. | 


TP Parliament here recommends only to the King , that his 
Majeſty ſhall cauſe his Wardens obſerve the days appoint- 
ed for Truce, and they meddle not with it, becauſe what con= 


cerns Peace and War, belongs to the King, and not to the Parlia- 
ment. 


JF" He reſtritions here put upon the King , proceeded from his 
E minority. | 


Note, Councellours are made -accufable to the King and Patlia- 

. mentof their Council , till the next Parliament ; for the wards are, 

and ſhall be re/ponſal and accuſableto the King for their Counſel ; but 
Cc | 


this 


97 


7» 


ACT 
g. 


ACT 


10s, 


ACT 
9 


AcT 


12. 


99 


ACT 
I3. 


Obſervations npon the ſecoud Parkament 
this was in the Kings minority , and therefore there were greater 
reaſon that they ſhould have been lyable for their Counſel, than 
when a King is major , for then he may judge of their advice 3 
in which caſe , nemo tenetur de concilio niſi doloſs aut fraudulento. 
But it may be infer'd from this AQ, that regalariter,, Counſellours 
are not lyable for what they do, elſe this A had been needleſs, 


_ obliging them to be lyable only till the next Parliament: Bur it 


is alſo obſervable , that this AR was made by theſe who had riſen 
in rebellion againſt King James the third , under pretext of his 
Sons Command , though in effe& they forced him when he was a 
Child , to head them againſt his Father, and in this A& they force 
him to make uſe of their Counſel 3 and yet the A& bears only, 
that the King humbled himſelf to abide at their Counſel ; the ſame per- 
ſons made an A& declaring that Rebellion lawful, which is yet ex- 
tant amongſt the black Acts, but was Expung'd as moſt abominable 
and Rebellious. 


"J Hough this A& appoints that ovr Gold and Silver ſhall be of the 

fineneſs of Brudges; yet by the 96 A@& 13 Par. Fa. 3. and 56 
AG 6 Par. Q. M. the Silver is to be eleven penny fine , and the 
Gold twenty two Carret fine , ſo that the beſt Money being .but 
twelve penny fine, and the beſt Gold twenty four Carret fine 3 there 
is a twelfth part of alley allow'd in e:ther, and ſo our Silver-work, 
and our Coyn ſhould be of the ſame fineneſs 3. but this AGt has 
been in Deſuetude , as to Silver-work, for which the Gold-ſmiths 
alleadge, that the «people are to be blam'd, and not they , fince 
the people will not go to the price , and they do the people no 
wrong, fince they proportion the price to the intrinfick value- We 
obſerve both in our Plate and Coyn, the ſame Standart with Emg- 
land; but the Standart of the French Plate is finer than their 
Coyn, to diſcourage their Subje&s from having much Plate, and 
encouraging them to bring it to the Mint , for current Money. 
The reaſon that is alleadgd , why this alley is allow'd 
to both Gold and Silver is commonly ſaid to be,- becauſe they are 
not malliable without ſome mixture of Copper, but the contrary 
will appear to theſe , who uſe to refine Silver with Lead, and 
Gold with Antimony, by which, Gold and Silver may bebrought 
to the exacteſt fineneſs, without all mixture, and they are then 
moſt malliable and ſoft ; but the true reaſon why the Copper is 
added, is, becauſe without it , both Gold and Silver- would be too 
ſoft, and ſo too much ſabje& to wearing and lols, as appears in 
the Exgliſh Roſe-nobles, and the double of Hungarian Ducats, and 
the Yenetian Cequins'; for which cauſe the Emperornow adds more 


Copper to his Ducats; and the Engliſh make no more Roſe-nobles, 


ACT 
25.) 


or any other Gold ſo fine. 


Is formerly Explain'd in the 11 A& Peri 1 Ja, " 
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"of King Janes the fourth. 


99 


| He Prince of Scotland was' Earl of Cumberland 5 whilſt that ACT 


' |. Countrey belong'd to this Crown » but when the Stenarss 
came to the Crown, which was in the Reign of Rob. the 2. Their 
Heretage which was Rerfrew , &c. was Erected in a Principali- 
ty« That there was ſuch an Erection , is clear from the Revoca- 
tions made by K. Fa. 5, and K. Ja.6, Where all Diſpoſitions of 
Lands annex'd to the principality , are Revocked , but the Ere- 
ion it (elf is Joſt. However to ſupply that, the Rights madeby 
the King bear ſtill to be. as Prince when there is no Prince, and 
as Adminiſtrator tothe Prince when there is a Prince, and the Re- 
venue of the Principality is manag'd 7 cumnlo, with the reſt of 
the Kings Revenue, when there is no Prince, but when there is a 
Prince, he hasa Chamberlain, *who receives and compts for the prin- 
cipality a-part. + eres | 


It was debated January 1680. whether when there was no 
Prince exiſting , the Vaſlals who held of the Prince, were to be 
repute Vaſlals holding of the King immediatly ; or as Vaſlalshold- 
ing ſtill of the Principality , and fo holding of a Subje& , the 
Principality being ftill a diſtin See, whereof the King had only 
the Adminiſtration, But it' was found. by the Lords , that when 
there was no. Prince, they held of the King 3 and therefore they 
found, that the Laird of L»ſes Marriage fell to the Kings Dona- 
tor; though it was alledg'd that his Marriage of theſe Landscould 
not fall to the King, ſince he held other Lands Taxt Ward of the 
King, and he who holds. Lands of the King , is not lyable in a 
Marriage , for Lands holden of a SubjeR , and, conſequently , he 
being content to pay the Taxt Marriage to the King, the ordinary 
avail of his Marriage could not be crav'd, for Lands which he held 
of the Prince, who was but a Subje&. The reafons of which De- 
cifion were 19, That Appanages given to.Children, do in their 
own nature imply to be only Temporary, and whilſt the Child 
exiſts to whom it is provided for an Appanage; and therefore 
fince we have not the foundation of the Principality it ſelf, we 
muſt conſtru& it to have been thus erefted. 29. By this A& itis 
ordain'd, that when there is no Prince, the Vaſſak of the Princi- 


pality ſhall come ro Parliament, and none can come to Parlia- 


ment but ſuch as hold of the King; and that ſame A4& ſays , ii 
the King have a Son, who ſhall be immediat betwixt the King and 
them, which clearly demonſtrats , that till there be a Son , they 
hold immediatly of the King: 3o. This is yet more clear by tha 
16 AT 1 Par. Ch. 1. and the 58 A# Par. t Che 2. Whereby Lands 
holding of the King and Prince , .are equiparate quoad all legal ef- 
feats, 4% When the Kings comes to any Eſtate jure privato, by 


Succeſſion or Forefalture,, theſe Lands alter their nature, and the. 


Vaſſals hold of the Kingas King, and are not conſider'd as hold- 
iog of a Subje& as formerlyz and' therefore the ſame ſhould hold 
when the principality by the'not exiſting of a Prince, returns to the 

Cc2 ' Crown 


I 6. 


ACTS 
i8&19 


ACT 
20. 


ACT 


20, 


Obſervations upon the ſecond Parliament 


Crown, 59%. Byan expreſs Deciſion obſerv'd by Dary. Itis found, 
that whilſt there is a Prince, the Lands of the Principality hold of 
the Prince , but when there is no Prince, they hold of the King, 


69. When -there is no Prince , the King Diſpones the. Caſualties, 


| and ſometimes the Lands, as he does theſe cfhis own Property, and 


1t were abſurd to aſſert , that when there is no Prince, the King 
Diſpones as Adminiſtrator , for elſe he behov'd to be comptable ; 
nor can there be an Adminiſtrator where there is no Pupil : but 
the King is term'd ſometimes an Adminiſtrator ex errore ſtili, or 
ad majorem cantelam , or elſe the King is truly made to Diſpone 
both as King and Prince to keep up the Principality as a diſtin& 
' Fee and EreQtion, - leſt otherwiſe the knowledge of the Lands might 
' periſh, the EreRion being loſt. 79. This is clear by the practice 
of forraign Nations, Perez. ad tit, x, lib. no. cod. num. 10, Ters 
re que in Appanagium dantur penes domaniums ſemper manent ſolo uſu- 
fru&u proviſienaliter conceſſo, alias contingeret Regium Domaniuns ſen 
firm diminus. 


M En uſed to give their beſt Horſe or ſome other acknowledg- 


ment to great men, and eſpecially to Chiefs of Clans, for 
their prote&ion , and theſe are here diſchargd, and are a kind of 
Black-meal, they are now intirely in Deſnetudes 


Neta, Poſſeſſion paſt memory of man is not ſufficient in unwar- 
rantable exaRions &* oportet conſuetudo ſit rationabilis alias non 
tenet. 


His A& is in Deſuetude , for aQions of poinding the Ground, 

are now purſu'd for recovering bygone annualrents , in the 
ordinary Form of Proceſs. 

Tx Forcing the Kings Tennents to do Service, is puniſh'd as 

oppreſſion by this A# , but the puniſhment is not ſpecitid, 

and though Oppreſſion be puniſh'd by death, A& 42 Par, 4 Ja. 

4, and by the AG 88 Par. 11. Ja. 6. Yet I think that here Op- 

preſſion could not reach that far , and though it be ordain'd robe 


a point of Dittay ( that is to ſay a Crime )) by this AG, yet ſuch - 


Oppreſſions uſe to be purſwd before the Council , Though ſome 
Oppreſlions may be purſu'd before the Juſtice Court, or Council, 
as is clear by the 2 A& 1 Par. Ch. 1. and Oppreſſion is a general 
name for Violence, as Ste/l;onatus is 10 dolo, | 


_— was « «Ca anda mo. _ 


EH OM Pm=mUSDEDqYcg GAN, of fo © ti fad An A. a 


\ of. King James the fourth, 
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be renewed, and new priviledges tobe defir'd,which were 
accordingly obtain'd, and the Alliance here mentioned is 
inſerted in the 66. AF, 8. Par. Q. Mz : 


He form of the Chancellary is not to be alter'd; except in 

the Brieve of the Summonds of Error ; the reaſon of which 

exception is, becauſe by the 35. A& of this Parl. the Form of the 

Summonds of Error 1s alter'd.in ſome points : But by the AF 13: 
Par. 10, Ja. 6, the Stile 1s to be alter'd in no Letters, 


B" this A& the Superior of Ward Lands, or his Donatar, are 
obliged to maintain the Heir during the time he has the Ward 
Lands, it the Heir has no other Blenſh nor Feu-Lands3 and though 
he haveBlenſh or Feu, yet if he have not as much of eitheras may 
entertain him, or if they be Appryzed , in either of theſe caſes the 
Heir will have Acton ex paritate rationis; and by the ſame parity 
of reaſon, it may be doubted whether Donatars to Liferent E(- 
cheats are bound to entertain the Rebels whoſe Eſcheat they have 
purchaſt, and it may be. argued that they are not, fince a man ison- 
ly:at the Horn by his own fault : This Donatar to the Ward is 0s 
bliged to Aliment the Ward Pupil, by allowing him an Alji- 
ment, and not by keeping him in his Houſe z and the Donatars 
Afſigney is bound to Aliment, though he got no Mails arid Duties, 
if he cannot ſhew why he was excluded tronigetting them, Sibbald 
contra Fanlconer, | > "Ta ts 6 
The Sheriff ofthe Shire, or Baillies are warranted to take Sure- 
ty of the Superior or Donatar , that they ſhall not waſte nor de. 
ſtroy the Lands during their ryght which our praftique extends alſo 
to Liferenters, who are bound to find Caution to keep up their 
Liferent Houſes and others in the fame condition wherein they 
found them,and this-is conform to the common Law); and all thismat- 
ter is learnedly treated,Chriſtir. ad leges Mechlin. tits 14, And the way 
how this Caution is to be found,is fully cleared, AF 15, Par. 4 Fa. 5. 
where this ſhall be explained : This A& is founded upon Cop. r, /. 
Malcolm 2. by which there is a mutual Contra& betwixt the King 
and his Vaſfals, in which that King Dif#ribnit totam terram Regni 
Scotie hominibus ſuis & omnes Barones conceſſerunt- Wardam &» rele- 
vium de Herede cujuſcunque Baronis defunii ad juſtentationem Domi- 
i Regis. And though Arniſeus de poteif, Majeſti. num, $ inveighs 
againſt this Law ( for which he cites: Boethius and John Majors Hi- 


E i Liencs betwixt Scotland and France is here ordain'd to 


ſtory) as contrary to reaſon, that being to add afflition to' the af-- 


flicted : and becauſe Pupils may ſervethe Superior by a Subſhitute, 
or by allowing a part of the Feu to him who ſerves. © Yet I know 
no man would refuſe Land upon this-condition 3: and it is preſumable' 
that whilſt the Vaſlal is a Pupil, A need an-Aliment, but 

| | D - | yet 
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Obſervations upon the third Parliament ' 
yet I confeſs that according to the very Text of the Feudal Law,Pu- 
pils are neither obliged tolerve by themſelves, nor ſubſtitutes, /:b. 
2. Feud, tit. 26, cap, Si minor, $. Si quis deceſs. 5,' Tho poſterior 
cuſtume introduced the neceſfity of Subſtitutes, Gloſs. in bs: $. Sz 
quis, To which we by the foreſaid Contra have added that the 
Superior ſhall have theFeu, and not be obliged to accept even of a 
Subſtitute, | 

It is the received praQice of Scotlard, that the Liferentrix ſhould 
entertain the Heir-it ſhe Liferent his whole Eſtate, which is only 
founded upon a conſequence from this At, and the panitic of rea- 
ſon; but in my judgement, this pradtice is neither warranted by 
this AQ, Argumento Legis, nor 15 1t founded upon the Principles of, 


nor ſuitable to the Analogie of Law, for as to the Ac of Parliament 


it (being joyn'd with the A@ 15. Par. 4. Je. 5. whereby it is ex- 
plained ) ordains that the Donatar to the Ward ſhall find Caution 
not to deſtroy the Biggings, &c. As alſo that he ſhall entertain the 
Minorduring the Ward, but when it comes to Statute anent Life- 
renters, it appoints.only that they ſhall likewiſe find Caution not 
to deſtroy the Bigging, but it appoints not that they ſhall Aliment 
the Heir, ergo, not on]y is there no warrand for the Liferentrix A» 
limenting the Heir from this AQ, But on thecontrary, the Parlia- 
ment having both caſes under their conſideration, and not having 
extended the caſe of Alimenting to Life-renters, it muſt be con- 
cluded that they defign'd not that Life-renters ſhould Aliment nan 
caſus omiſſus habetur pro omiſſo. 

29, Laws ought not to be extended at moſt but ex paritate rationis, 
and therefore though Life-renters and Wardatars equiparantur by 
theſe Statutes, gxozd the finding of Caution, that was moſt reaſon- 
able, becauſe there was eadem paritas rationis , ſince neither ſhould 
waſte that to which they had but a temporary right, and by the 
Common Law Life-renters were lyable in the ſame way which was 
called cantio uſu fruFnaria, but quoad the Altmenting, the Superior 
in the Ward, or his Donatar, ſhoulg be in a difterent caſe from 
the Lifc-renter, ,becauſe the Superior 1n effe& is but Tutor durante 
Warda, and therefore he ſhould Aliment the #izor , but the Life- 
rentiix is a ſingular Succeſſor, | 

. 39.. In making Contradts.of Marriage, there is no more allowed 
for a Life-renter than what way be a competency for entertaining 
the Life-rentrix, and ſuitable to her quality 3 and therefore it is a- 
gainſt reaſon &* contra illud. quod agitaturs eſt inter partes contrahentes, 
to' take away.a part of her Aliment to Aliment another, 

, (6 She being made Domina of her Life-rent by ber Contra&, 
and there being jus 2ueſitum to her thereby quod ejus eſt auferri ab 
ez nequit fine conſenſu ſu. | 

59. Tochers are oft. times augmented in- conſideration of the 
ConiunQ-fie , and therefore its moſt unreaſonable and illegal that 


what was given her for an onerous cauſe, ſhould be taken from her 


and applyed-to the behove of one who repreſents the ContraGer, 
who was bound to warrand her Life-rent, and who got good deed 

upon that accountz And itis unjuſt that the Husband by ſpending 
| | CE his 
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his Eſtate ſhould burden her, or that his Heir ſhould not rather 
want than ſhe. - | | 
69. Whatever may be faid to oblidge a Mother jure nature to en- 
tertain her own Children z and 1 think this Aliment has been at 
firtt founded on that Principle of Juſtice, whereby Donatores, Pa- 
troni & Parentes, were only lyable in quantum facere potuerunt, cal- 
led by Lawyers Exceptio competentie , yet there is no reaſon that a 
Life-rentrix ſhould . be oblidged toentertain an appearand Heir, 
who is a meer ſtranger z and this jus nature oblidges the Mothernot 
only to entertain the appearand Heir, but all her Children, as was 
found 1n the caſe ofthe Counteſs of Buchan : And albeit the A& of 
Parliament ſpeaks only of Heirs; yet by our Law, even- appearand 
Heirs will get an Aliment allow'd them, though thereafter they re- 
nounce; bur it is leſs clear,if it will beallow'd them after they havere- 


nounced, Jaly 16. 1667. Hamilton contra Symington : And yetin this 


caſe they are but meer ſtrangers, and can no more be called Heirs, or 
appearand Heirs, after Renunciation; asalſo,though this A& mentions 
only Ward Lands, yet it 1s ex praxi extended toothers who have no 
Ward Lands,the 22 Feb, 1673. Finnay contra Oliphant 3 And though 
both the Rubrick and the words of the A& provide only Aliment 
for Minors, yet it is extended to appearand Heirs, who are Ma- 
jors, as in the caſe of Rzg contra the Lady Carberriez nor will it be 
ſufficient that the Life-rentrix offer to entertain the appearand Heir 
in the Family with her, as Dwrie obſerves, the 14. Feb. 1627. Noble 
contra his Mother 3 nor is this only extended where the Mother 
Liferents all, but it is even extended to the cafe where all the Mi- 
nors Eſtate, beſide what is Life-rented, is not ſufficient to pay the 
debt, and is affeQed by legal diligences 3 as was found 13 Feb. 
16562. Antonia Brown contra her Mother; but it may be very well 
doubted whether this laſt Deciſion may be extended where the debt 
is only perſonal, and I find the Lords did refuſe to decide this point 
in a caſe debated 1667. betwixt the Lady. Stanehill and her Son; 
though the Son there alleadgd that he fold his Land to hinder Com- 
prifing, and if it had been Comprized ſhe would have been lyable. 
And this Action for Alimenting the Heirs was ſtill ſuſtained againſt 
both the Grand-Fathers ReliR,and the Fathers Relifpro rata,of their 
Life-rents which they had of the appearand Heir ; albeit it was al- 
leadg'd that the Mother having a nearer relation, and being the Wife 
of him whoſpent the Eſtate, ſhould beonly lyable, or at leaft firſt ly- 
able, 12; Decemb.167 7.Laird A#rdrie contra the two Ladies; but yet F 
find the Grand-Father was found lyable in no proportion with the 
Mother, where he had only reſerv'd a mean proportion to himſelf; 
when he did Infeft the appearand Heirs Father, 7. Jaly,1629. It may 
be doubted.whether a Husband marrying the Life-rentrix ; having 
given her a proviſfion1n contemplation X this Joynture will be ly- 
able to Aliment, ſince he 45s a meer ſtranger, to which all thatcanbe 
anſ{wer*d is, that he was oblidg'd to know it was lyable to this bur- 
den; and if he will be found lyable, it may be doubted if he wilf 
not be free fromthe proviſion given in contemplation thereof ; faz- 
quan cauſa data cauſa non ſequuta, - — may bedoubred —_ 
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the purſuing ſuch an Adton as this willinfer a Paſlive Title, ſeing 
the appearand Heir is thus l«cratns, but yet I think it will not, fince 
he reaps thereby no advantage which would have accreſced to the 
Creditors to whom no part of his Aliment would have belong'd ; 
and even appearand Heirs renuncing,will have right to an Aliment, 
as 1s obſerved before. 

The Civilians think that a Mother is oblig'd to Aliment her 
Child rill it be paſt three years of age, /. 3. C. de Patre Pot. &> ibid. 
gloſſ. and even after three years of age, if the Father be not able to 
Aliment the Child, the Mother is, becauſe the Child 1s oblig:d to 
Aliment and reverence the Mother , vid. Surd, de Aliment. queit, 
14 tit. 7. But they make no mention of ſuch an alimentary action 
as this, which we allow. | 


@ [jm buyers of Land be obliged to keep the Tacks ſet by 
their Predeceſſors, yet the Superior 1s not obliged to keep 
them when the Land falls to him in Ward, during which time he 
is Proprietar, nor are Life-renters nor ConjunCt-fiars oblig'd to 
keep themduring their temporary Rights; bur when theſe Rights 
expire, the Tacks revive 3 and yet by this AR the Superior or Life« 
renter cannot remove them till the next Whitſunday after the Ward 
or Life-rents fall, the Tennents paying the Maills and Duties to the 
Superiors or Life-renters 3 but it may be doubted whether this will 
hold, when the Duty is only a ſimulate Duty, and not near the 
Rent of the Land, for this was deſign'd to ſecure the Tennents rea- 
ſonably, but not to prejudge the Superior or Life-renter; but cer- 
tainly this A& will not defend theſe Ternents who have payed their 
Dares to their Maſters before hand, © 


Te particular pains be ſet down as to Law-burrows, in 
Civil caſes, by former At, yet in Criminal caſes, becauſe of 
the importance and dangergit is left Arbitrary to the Judges to cauſe 
the Parties find Caution under what ſums they pleaſe, and before 
the Councils likewiſe, the ſum under which Caution 1s tobe found, 
is, de praxi Arbitrary. AY | 
Since this A& ſayes that the Party complainand ſhall be harmleſs, 
it would ſeem by this AR, the Council can oblige no party to keep 
another harmleſs, except where the party himſelf complains, in which 
caſe he muſt give his Oath he dreads bodily harm, conform to the 
129 AG, Par.g. Fa. 1. vid. obſerv. on that AQt. But yet the Coun- 
cil is in uſe to'cauſe men find Caution to keep others skaithlefs, even 
where the parties do. not crave itz but this is only in caſes where 
there have been previous breaches of the peace amongſt them, ſo 
that either a party does complain, and then he muſt give his Oath, 
and if he complain not there muſt be a previousbreach ofthe peace, 
and in that caſe:there is no need of an Oath or a Complaint that he 


* does fear bodily harm. Though the Council or Juſtices may by this 


A& exact Law-burrows, yet by this AQ it is only ordain'd where 
Complaints are raiſed before them, and by Complaints here is not 
to be underſtood Common Bills, for Law-burrows upon-Common 


_ i Bills are only raiſed 1n courſe before the Seffion; and'there is a 


partt- 


particular Servant 'in. the Bill Chamber, whoſe Office it is only to 
write upon, theſe Bills, and take the Bonds, and: ſee that the Cautio- 
ner be* ſufficient 3 but: the Council and the Criminal. Court, 
only 'exa& Caution of, Law.burrows, when. there are Proceſ- 
ſes intented before them, and the Judges -there do ſee that either 
Party has reaſon to. fear bodily harm, becauſe: of what has pre- 


ceeded. 


Y this AQ Diſmembration is. made equal to Slaughter, andit is 

B to be try'd within three Suns , and ſeems by this At to. in- 

fer death, if it be upon Forethought-fellony ; but have not ob- 

ſerv'd it-puniſh'd by Death , but only as macilation by an -arbi« 

- trary puniſhment , or-Conkiſcation. of Moveable and Aſſythment to 
the party, Yid, 118 AG Par. 7 Ja. 5. 


B" this: AF the Kings Leiges are to aſſiſt at Juſtice-airs, un- 4CT 
der pain of being puniſh'd as favourers of the Treſpaſlers, 29. 
and that Dittay is to be taken up againſt them for that effe&3 but 
by our:preſent practice,” thouglhthe Heretors of every Shire be by 
a Proclamation ordain'd to -attend the Juſtices, whilſt they re- 
main in their Shire, yet their abſence is never made point of Dit- 
tay. I find bythe Regiſters of Councy, that all the Southern Shires 
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Obſervitrons upon” the thitd Parliament. 

"Obſerve that by this At allBurgefſes are ordain'd to obey their Ma- 
giſtrats, when, and in what ways they ſhall be charg'd,cither for the 
defence of the Kmgdom, or common Good of the Burgh, under the 
pains foreſaids, but the Magiſtrats uſe only to fine ſuch as refuſe to 
Ride with,them , and I have heard the Lords demure ,” whether 
Burgeſſes were oblig'd to attend Priſoners' without the privi- 


ledge of the Town , at the deſire of the Magiſtrats , fince Sheriffs 


were bound to receive priſoners there , and' Burgeſles. are only 
bound to Watch and ' Ward within their own "Town-and- Terri» 
tory. 


He Rule laid down in this A&', F:7.:That wherever the Dee 

fender may be puniſ/d by Infamy , he muſt compear perſonally, 
holds not ſtill true , but wherever he is to be puniſh'd perſonal- 
ly , he muſt compear perſonally ; and therefore it is that Defen- 
ders before the Criminal Court and Council, - muſt compear per- 
ſonally. £0 | | 


He Common-Good 'of Burrows ought not to be 'Sett' with: 
out conſent of the Deacons of Craftts'' which is obſerv'd to 
this day, 2am quod omnes tangit' ab ommibus' debet approbari ; and 
by the A# 181 Par. 13 Ja. 6. ' It is ordain'd that the Common-good 
ſhall be Rouped yearly, which is alſo obſerv'd, and though that A& 
appoints it to be Set , by the adyice of the Magiſtrats and Council, 
without ſpeaking of Deacons of Crafts, yet that does not exclude 
them. By the Civil Law Bons civitatum non' poſſunt vendi' ſine per- 
miſſu princigum ' propoſitis facro-ſanitis Evangeliis &» 'inſinuato 
— apnd preſidem provincie I. ult,.'C. de' reb. Civit. Ven- 
dend. v8. I Yots 
By this AC alſo the Rents of Burrows cannot be Set for longer 
time than three years allanerly, -but it may be doubted , if they 
may be ſet from three years to-thiee years;, - for many. three years 
in one Paper ; or if ſuch Obligations will force Magiſtrats to re- 
new the Tacks, for if this were ſuſtain'd, the-A& might» be eaſily 
eluded , but the 10 of Februery 1531. The Earl of Galloway contra 
Burgeſfſes of Wigtoun. The Lords found that this nullity was not 
receivable ope exceptionis , eſpecially not beinig: propon'd/ by the 
Town. Theſe Tacks ſeem likewiſe to be 'valid;, if reſtrited to 
three years , Vide Annot. ad AT 200 Par, 14 7a, 601 1: | 


T Ide AG 17 Par, 2 Ja. 4. & AG 97 Par. 6 Ja. 43 By all 

© which , crack'd Gold is commanded 'to be taken, if-it be 

of tineneſs, all which renew'd Atts flew, that the people were un- 
willing to receiveſuch Gold. £4 Hd 
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ing this Act, 1t. 1s fit to, know that the Pope was in uſe, 
and pretended Right to confer by prevention, Benefices 
which were eledtve, and ſome whereof, the Patronages 
belong'd to the King and Subjects , Yid. Coraſ. ſpecimen Jur. Eccleſ, 
lib. 1 cap. 2. as appears by this Act and by the 53 AF® Par. 5, Ja. 4. 
and therefore by this Act the, impetration of theſe in ſuch cales,: is 


diſcharged under the pain of Proſcription and Baniſhment ; but by . 


the 44 4&4 6 Par, Ja.3. andthe 4 4& 1 Par. Ja.4. Itis alſo puniſht 
as Treaſon. . 


JT is againſt the mtereſt of the Church to- unite Beneficee, 
becauſe ever Unton extinguiſhes ſome Benefices, and leſ- 
ſens the care of the Souls ; and yet Union is allow'd when 
the Benefices to be united are impair'd, by Poverty, Hoſtility, or 


| by DeſftruRion of the People to, be car'd for, and leaſt the intereſt 


of perſons ſhould be more confider'd than that ofthe Church. It is 
by the Canon: Law appointed ,: that all Unions of Benefices muſt be 
perpetual z. but the Pope having reſerv'd to himſelf the power 
of uniting any Benefices , propter plenitudinem poteſtatis cap. 6. de 
prebend, in' 6, Clem, 1. ut lit, penrd. nihil innov, Therefore the Sub- 
jecs of this Kingdom went to Rowe, and got Benefices united 3 and 
to-prevent,this , all unions of Benefices are diſcharg'd by the 44 
AG Par. 6 Fa. 3, and the obtaining ſuch Unions and Annexati« 
ons is declar'd Treaſon, and ſince our Biſhopricks and Abbacies 
were founded by our Kings , it was unjuft that they could have 


been united. without his conſent , becauſe even by the Canon Law, . 


Benefices cannot be united without conſent of the LaickPatron Ber- 
gens de Benefics.cap. 3. y, 3.aum. 7. Unions are now made by the 
Commiſtion. of: the Kirk , and the ordinary reaſons upon which 
Churches are united with us , are the meanneſs of the proviſion, 
the meanneſs. of the two Parochs , and the paucity of the bearers; 
To the granting of which Unions the Patrons muſt (till be call*d, be- 
cauſe of the above.cited Conſtitution of the Canon Law, but they 
may be united, though the Patron conſent nor, if heſhew no good 
reaſon for hisdiflent. "Ni | 

_. The Popes alſo uſd to value Benefices upon new informations, 
whereby the value was much hightned; and therefore by that Act 
it is ordain'd that no Benefices be higher than they were in Bagz- 
monts Roll, which Bagimont was a Cardinal,who had made a Rental 
of all theBenefices in this Kings time,as Skeez de verb ſig.obſerves, Yerbs 
Bagimont ; and this Taxationof Benefices, is founded on Fxtravag. 
ſuſcepti Regiminis lib, 6, It is therefore appointed that none ſupply 
with Money, thoſe who are to £0 to Rome, to make ſuch ——_ 
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AG 86 Par. 11 Ja. 3. But that At ſeems unneceſlary, for the Pur- 
chaſers being declard Traitors, it was certainly Treaſon to affiſt 
them with Money , - ſo that the ſaid A# was madeto certifie and - 
clear ignorant people , which. the: Law calls ad majorem eviden- 
tam. | . 


MF A& is formerly Explain'd , and that part ofit which ap- 
points the Hoſts, with whom ſtrangers lodge, to be compt- 
able for their uncuſtomed Goods, is in Deſuerwde, except they were 
conſcious to the guilt. Yd. obſerv. on AF 3 Par. 1 Ja. 4. ſupra. 


Raftſmen who exaCt from theſe of their Craft , are to be pu- 

4 niſh'd as oppreſſors; but I doubt what is the meaning of theſe 
words, and ſhaltbuy their life as common oppreſſors 5 and the moſt pro- 
bable meaning 1s,- that they ſhall be bound to take Remifhons for 
ſo doing, as for a capital Crime. - > 


Nota, Common oppreſſion is capital by this At, and fuch Sta- 
tutes, or Impoſitions laid on by Craftſ-men, for extortioning the 
Leiges, are reprobated by the Laws of all Nations, as a ſpecies of 
Monopoly, Yid. Trit7. de monopoliis cap, 12 Vid. obſerv. on AG 21 
Par, 2 Ja. 4. Supra. Fn 7 | 


(CRafiſmen leaving off mens work, if others refuſe to compleat 
It, becauſe of Statutes among themſelves , forbiddirig them to 
undertake any ſuch work, ſuch are puniſhable as opprefſors 3 bur if 
they refuſe upon any other account , they are not puniſhable; for 
this A& puriſhes only ſuch as make uſe of fuch unlawful Statutes, 
| and if Craftſ-men ſhould come in to cheat this A by a general re- 
ſolution not to ſuffer any to compleat what another had'begun; I 
believe that the Magiſtrat might puniſh this as a cheating contra= 
vention of this Law. | | OE 2135 
Nota, That Tradeſmen who make Statutes againſt the Common- 
well of the Leiges, are puniſhable as Oppreſſors, for otherwiſe 
Craft{-men might extortion the people at their pleaſure. \ Thists al- 
ſo diſcharg'd, /. nn, C. tit. 59. lib. 4. de monopoliis & nov. 122. capy 
1. Edificiorum quogz artifices vel Argolabi, aliorumgq; opernm profeſores 
penitus arceantur pada inter ſe componere ut ne quis quod alters commiſſuns' 
jy opus impleat, vid Trith, cap, 12. and obſerv. on A& 8o Par, 5 Ja.t. 
upra. Bs 3G; 


\ 


ACT ] Tis free to ſell Viftualin all Burrows any day of the Week, though 
44» it be no Mercat day by this A& ; yer now every Burgh has us. ; 
own Mercat days for Corn as well as for other things, - 


Y "of King James the fourth. © 


209 
| 'FT* T Hough by this A& the uſers of falſe Meaſures and ACT 
Werghts. be onl 


uniſh'd as Falſaries 3 yet' the Juſtices 47. 


y- 
found that the; havers _ falſe Meaſures ſhould be alſo-punifffd 
as'Falfaries, though uſing could not be proven; fince theſe 


who had them, are preſum'd to have had them only for uſe, ex. 


cept the preſumption were taken off, asby proving that the Weights 
were only-borrow'd, or laid aſide upon Tryal, May 1671. Inthe 
caſe of Porteaxs at a Juſtice-Court in _Jedburgh ; but. by the 14 cap. 
Stat., Dav...2, The ulcrsof falſe weights were only ro pay 8 Cows 
to the King. | 


fl is clear from-this, "that the Maſters commanding, his Servants, 
_ or. Cottars'to break Laws , ſuch as Muir-burning , ſpecifrd in 
this A, . does not free.the Servants, but makes both lyable (albeit 
' Tanorance and-Command when joyn'd, might ſcem to excuſe the 


breach of a penal Statute, - at leaſt a pena ordinaria ,) - but the Ma- 


ſters Command; ſhould, not excuſe from the puniſhment/ where the 


' Tranſgreſfion is either againſt the Law of God, of Nature, Nations, 


or the Crime. is atrocious in gt {elf, © - ..  -; 


ey Fe 
ACT 


GOme of the Nobility having moſt Rebelliouſly fought again 


ACT 


48 


; King Jawec the third; upon-a falſe pretext, that he was bring- - $0, 


ing.in the Ergi;þ upon the Kingdom, theyridvanc'd: his Son King - 


Jemes the fourth to be Leader, -and having -prevail'd, : they. ſecur'd 
themſelves by ſeveral Adts, ,yet extant in the black :Impreſſion, but 
which are omitted 1n this:-lmprefſion except this one. '- 8 4 , 

: "2 1? 


"T2 King Revocks: all Tailzies made to Heiremale in preju- 4 C T 
28 dice of heirs general; becauſe(as Crazy obſerves}this is againſt”: 51. 


Conſcience,i-and is defrauding of the Righteous Heir 3: and I have - 
ſeen old Licences granted by the Pope, to make fuch:Tailzies and: : 


Alienations for reaſons expreſt in the Bull , and upon Confiderati. 


en-whereof-the-Pope diſpences with the-matter of Conſcience, and - 


in the At $0.the Eſtates without the-King revock all ſuch Rights, 
quod notandum. ANTI ITRONTSS 0.1 IEEE 


. Nota, The King here Reyocks all change of holdings from Wark 


to blench-, and'not from/Ward to Fen ,, becauſe: it. was lawful at 
that time to.change from Ward to Feu, by the A@,71. Par. 14. Ja, 27 


Nota, Union of Lands'in;Barony. is. revocked 'by this, and all © 
the poſterior Revocations of our Kings, . becauſe one.Seafine ſerves | 
after the Union, and the Proprietar. is,only- oblig'd toanſwer at,one \ 
Court, ſo thatthe King loſes ſeveral Caſualties. Yid. AF 93 Pare; 6..: 


Ja. 4, 


————_—. 
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Olſeruations upon the fiſtb Parkament 


King Jauks the fourth, Parl, 5. 


\ jure , that is to fay Law, becauſe the AR'fayes , that 

# they may bave knowledge of Law to prevent needleſſe 

c&dHling before the King's Principal Auditor , for which reaſon alſo 

Advocations are much diſcourag'd by many ſubſequent As : Ax- 

ditor was not a proper term for the Seffion, for Ardientia is proper- 

lyallow'd only to tuch as have not Jurisdiction,xc is clear by Gothefs, 
ad Rabr. C. de Epiſcopali Audientia, | | 


ACT B this A& Barons are to cauſe their Sons learn Latin &% 


Y this AQ. all AdGions of Error againſt Brieves, or inordinate 
Proceſs are to be purſued within three-years , elſe they' pre. 
ſcrive : And by the A@F 13. Par. 22, Ja: 6. It is declared'that the 
preſcription ſecures only the Aſſyzers againſt ilful Error, but that 
the Retour may be quarrelled within 20 years, as to the right of 
Blood prejudg'd by the ſaid wrongous Retour. And it tsobſeryable_ 
that the Law Reodns {till revenge leſs than reparation. 
- Of, r. Notwithſtanding of this AR#Retour, or the executionof a 
Brieve, or any other piece of the Proceſs may be improven at any 
tice within fourty Fearsdnd the Proceſs.it (elf may be reduc'd iz 
conſequentiam by Reduttivn.of any Writ whereupon it: followed, 
Hopet#; Reduftions of Decreets. A oft | git 
Osfi2. That this'ſhort Preſcription of three' years. runs not againſt 
ſuch as are Minors, or out of the Realm;, in imitation of the Civil - 
Law, which allow'd zz:mobilia preſcribi inter preſentes decennio, inter. 


 abſentes vginti annis, 


-_ . Obſ. 3. 'That theſe; words, (be raifd and purſa*d,) imply not that” 
the: Proceſs muſt be:ended; bur that:1t muſt be begun within three 
years, ' and the Proceſs is ſaid to: be purſu'd: when the: Summonds is 
executed, Vid.Objerv. on AF-64. Par. 8. Ja. 3. 


— LI 


"King James the fourth, Parliament. 6... 
IT is obſervable that thduph this Parliatnentisexpreſt-in the Prin- 
ted Ads; a& held upon the r1* of March, -and/ all theſe AQs 
© are expreſt as"paſt upor'that day; 'yet I'find- by” the Records: 
: themſelves,” that 'they- were'all paſt'upon the/ 15* of March, 
whichis allo called'quizita dies Parliaments, * A YOuY> 710 

Terms, Tris obſervable that all the Ats of this Parliament areionly 
ſer-down in way of breviat, and thus the 62. A& is thus expreſt tn 
the Original Record. | | T0. 

Item, It is Statute and ordain'd that where any perſon happens to 
get a Remiſſion in time to come, that the ſaid Remiſſion ſhall not extend 
zor ſave the taker for greater Crimes, be any general"clanſe nor'is-coi« 
tain'd eſpecially, andthat the greateſt aFion ſhall be ſpecified , or elſe it 


ſhell not be comprehended ; and that thegeperal clauſe ſhall not include 


LS 


greater nor the ſpecial clauſe. This 


£4 L- : * *"y; 8X - - , 
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ip His A&is formerly explained, In the Obſerv. on AF. 65. Par. 
i 3+ Jo, 15 and 4G 62. Par. 14. Jae 2. 


"THE Ads areuſcleſs, for all theſe Jurisdiftions are now other- 
<4 waycsdivided andeſtabliſhed. 

"He Shires of Inverneſs and Roſs having beenragain after this AQ 
'& united, they were and are now diſjoyned; ad whereasthis A& 
makesthe Town of Thane and Dizgwal/ to be the head Burghs of the 
Shire of Roſs, the Town of Forteroſs is added as another head Burgh 
to the other two, by an AC of Parliament, 1661, | 


'T is appointed that general Clauſes in Remiſſions, remitting all 
Crimes, ſhall not be extended to greater Crimes than the Crimes 
ſpecially condeſcended api in the Remiſhon, but to evite this, 
' Remiffionsdo now exprels ſpecially all the great Crimes, and then a 
eneral is ſabjoyned3_ and upon' this Law it was controverted in 
lenkindies caſe , whether a Reniiſſion for ſlaughter ſhould be ex- 
tended to Murder, fince' Murder was Dreferided to be a greater 
Crime;as proceeding upon'forethought Fellony ; to which it was an- 
ſwer'd , that Slaughter was a general. term comprehending . both 
S!anghter and Murder, It may be argued from this Law by a parity 
of Reaſon, that Diſcharges granted fora ſpecial Sum, and thereafter 
diſcharging generally all debts, ſhall not be extended to other Sums 
greater than that which is ſpecially diſcharged; but yet the 24h 
February, 1636, Tt was found that fuch general Clauſes did cut off 
all Sums, even though greater than the Sum diſcharged in ſpecial, 


= His A& ordains all Remiffions'for Slaughter to be vull , if. the 
Slaughter was premeditated,and open Toretficuae Fellonyznor 
is this AQ temporary, beingto laſt inall time coming, till the King 
revock the fame ſpecially; but yetthis excellent Law is not de praxz 
now obſerved, though'it be moft reafonable, id, AF 169. Par. 13. 
Ja. 6. And the fame reafori'given here for it, (27z, becauſe many in 
truſt to get Remiſſſots'did *comniit ſlaughter, is ſet down to the 
ſame- purpoſe; Canon injuſta, Pueſh, '4o Nonne etiam cum uni itt- 
dulget indigno* ad prolapſionts contagium provocat unzverſos, facilitas ee 
tint veniz intention iribuit delinquendi, By the cap, 50. Stat. Dap. 2, 
It isordiin'd-that no Remiffion for Murderupon forcthought Fello- 
ny ſhall be given, 'extept itt Parliament, and for a publick good. 

- Obſerve here the"dilcrect” ſtile'wherein Kings are limited in the 
exerciſ©of their Royal Power, fr here the King declares it is his 
pleafare rhat-fiich an 'AR be pat,” and deffres the Eſtates to-pals it 
and fince*this A@ is to aft tiflf ie be revocked by the King, it:;may 
be doubted: if the King alorte* may revock it without Authority of 
Parliament. Ber 


© The like'A& diſcharping'R emiſſions tor burning Corns, 7a. 5« 
Par. 7; 46118, © MIN gen Al ns 3 51-9 balls 
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Obſervations upon the ſixth P arliament 


Tx Biſhops are by this A& to appoint and deprive Notars; 
yet they are now both tryed and deprived only by. the Lords 
of Seton. FS 4 PORN ceragetad a, bs | 
Though this AQ appoints Biſhops and their Ordinars to take in- 
quiſition who ufes'falſe Writs, yet none but the Lords of Seffion are 
- now Judges to i#yprobation, which is the only Proceſs'competent 
for trying falſhood of ,Writs in the firſt inſtance, and the Commiſſar 
- whois the Biſhops Depute can never Judge of faſſhood now; except 
© Where the falſhood falls in only i#cidenter,and by way of exception; 
as if I were purſuing any Adtion' before the Commiſfars, and it were 
alleadged that the Execution of the Summonds werefalfe, there the 
Commiſſar would be Judge competent to try the. falſhood of the 
Executions, for elſe his Juriſdition were uſeleſs; and all Sheriffs, 
Lords of Regalities; Stewards and the like, have the fame priyj 
ledges. | | | | BY 
TY this At Summonds for recent Spuilzies muſt be executed upon - 
15. days, whereas all Summonds were to be executed upon 21. 
days, by the 6 AG, Par. 1, J«. 3. which 1s the Act here related to, 
though not cited;and by an AR of Sederunt 21 J#h,1672. this pri- 
viledge is extended to recent Intruſfions,which is a kind of Spuilzie 
in immoveables.* 

Obſerv. 1. That ſince the Parliament thought that the 
former A& of Parliament could not be derogated from without an 
exprels Statute, it may ſeem ſtrange why the Lords do priviledge 
any Summonds by their own power , or if they. had power, why 
they did not make actions of recent Spuilzic and Intrufions to come 
in upon 6 days, as.well as Exhibitions, Poynding of the. Ground, 
and other leſs favourable Cauſes? to which nothing can be anſwe- 
red, but that there was an old cuſtome for the one, but not for the 
other: Ab ek LS. F: 
| Obſerv. 2. That the laſt words of the ſaid AR, viz, That there 
ſhall be no exception dilator admitted againſt that Summonads, it being. 
lawfully indorjed, ſeem to imply that the Judge ſhould grant no con-, 
tinuation, though 'that properly cannot be called anexception dila- 
tor, or elſe that the Judge ſhould reſtore ſpoliatum ante omnia, and. 
- admit no exception upon property nor compenſation,e*c., but theſe 
are not properly dilator defences, or that the. not continuation of, 
the 'Summonds upon 21 days warning, ſhould not be objected, but 
thats likewiſe unneceſſary, fince the. firſt part of the AR did (that 
ſufficiently ; and fo theſe 'words with that ſenſe had been ſuperflu- 
ous, and therefore I rather incline to think.that_ theſe words were 
6nly deſigned to ſhow the Parliaments great defire to have reecnt 
Spuilzies diſpatch'd,;thoughillexpreſt ; it may be doubted whether - 
recent 'Spuilzies þcing only fuch as are raiſed within, 15:.days after _ 
the Spuilzie is committed, Sabbath or Feriot days ſhould becount- 
mR_xT.”” TO oo nn 

Obſerv, 3, That it may,beargued that Spuilzies regularly cannot 
be purſued before'the Sheriff, orelſe why is it allowed hereas a pri- 
viledge to recent Spuilzies, that they may be purſued before the Phe 

| riff 
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Tifts and it fems-the-reafor why Spuilzies regulaly-ſhoul PONY I 


purſued before: Sheriffs,is becauſe the dammages in Spuilzies muſt be 
taxed by an Qath. ##» /iicav, and that is robzlzs officii, and conſequent- 
Jy cannot-be adminifirated: by any inferior Judge,nor cantheſtinferi- 
or Judges modifie- what is {worn by an Oath 3 litemv, that being yet 
nobiljorts officii, 1 

Y this A& the Sheriff is: to have 12 pennies of every pound, as 


: Sentence-money, which was called. Sportule by the: Civil, Law, 
af this. Sentence-money is. ſtill inule, | 


Ts AC appoints every Lord and Laird to have a Cuningaresbut 
it. may ſeem ſtrange why none are allow'd to have Dove-coats, 
except. they. have ten Chalder.of Viftual in Rent; and yet men are 
commanded to make Guningars, ſince Cunins may prejudge Neigh- 
bours, as Doves do; which makes Craig, asI conceive, doubt whe- 
ther the Vaſſals may have a Cunigaze, except the ſame be granted 
to him: But though the Superior grant Cunigars with the clauſe cuz 
Cuniculis Cuniculariis, the former doubt remains, for the Superior 
cannot prejudge third Parties. To which theſe anſwers may fa- 
tisfie, | PIR þ x 

19, Thatit was neceſſary by this AR once to invite men toplant 
Cunigars, whereas Dove-coats were frequent before the At 1617. 
that reſtriQs them. + ; | 


2®, This comwand is only to Lords and Lairds, which implycs 


men of Eſtates , but is not given.to all the Lieges; and I doubt 
not but ifan Heretor of ten Chalders of Vidal, or thereby,ſhould 
plant a Cuningar , but his Neighbours might by common Law, and 
an Argument drawn from the Act 19.P4s. 22.746. force them either 
tq incloſe their Cuningar, or togive It aver. 


ReEfore this A@ the Heir could not have beert purſued for an 
* debt till the Executor was firſt diſcuſt ;' but by this Ae the Heir 
is made }yable to the Creditor after\his awwus' dehiberaudi expires, 
both as to Heretable and Moveable debts, which was very juſt, be- 
cauſe quoad the Creditor, they. all repreſent the Defun&, but yer 
he will get his relief of all Moveable debts from the Executor, as far 
as the Inventarextends z and if he:be ferved Heir within the year, 


the Creditor will get action againſt! him for heretable debts; even. 


within the year , for by entering Heir he renounces his benefit of 
deliberating, and if he pofleſs the Eſtate, he ought to pay the He- 
retable debr ; but though he enter Heir within the Fode fe ſhould 
not be lyable for Moveable debts by this A@ till the year expire, 
fince as to theſe he has no benefit by entering, and thaugh he re- 
Nounce the benefit of. deliberating, yet he x2 not renounce the 

benefit of this At, Hading. Tit. Hei. | | 
Nota, Heirs are call'd 1n this Act Heretors,from the French word 

Heretiers, | ES | 

- But: Berituy if the Executor be diſcuſt, and found inſolvent, 
may not the Heir eo caſu be purſued within year and day, and theaf- 
3 g | firmative 


Y ACT 


76n 


4k4 
x 


| Obſervations:upon the fexth. P arlign 

firmative ſeeins ſtrongly founded upon the reaſon and decifion 'of 
this AQ - And yet by the preſent praQice, the Heirenter'd is lyable 
even for moveable debts, \tho-purſu'd within the year. 3.7K 

., . tem, Though by this A@ the Executor is bound to:find Cauti. 
onto relieve the Heir of all moveable debts, yet there is no Law. 
obliging the Heir to relieve the Executor of Heretable debts,.'but 
de praGica, the Lords ſuſtain ex paritate rationis, aftions againſt the 
Heir for. relieving the Executor of all Heretable debts, 7. March, 


1629, Faulconer contra Blair, vid. Spotfwood, tit: Executor Carnouſ- 
ſte contra Laird Meldrum, which ſeems to be contrary to the words 


of this Ac, whereby it is more than inſinuated that the Fathers Move- 
able Goods ſhould pay his debts 3 and by the Narrative of 106 A# 
Par. 7.Fa.5. is yet' more clear g By the Civil Law the Children 
that were in poteitate patris were forced to enter Heir, but thereaf- 
ter this was thoughttoo ſeyere, and therefore the Rowan Pretor al- 
Jowed even to theſe Heirs a liberty to abſtain , and a year to de- 
liberate whether they would be Heirs , which we. have borrow- 
&£d from thence, but jure noviſſimo the Heir was to be only lyable 
according to the Inventar, if he made one, & non ultra vires [nven- 
tarii, which holds only with us in Executors who are Heirsin Move- 
ables, for Heirs in Heretable Rights are lyable 3» ſolidum, if they 
Once enter, _ 


F the Marriage was not quarreled by a Proceſs in the Husbands 

" time, as unlawtal, the Wife will bave rightto her Terce, - with- 
-out neceſfity of -proving /a+ lawful Marriage, and will poſſeſs her 
,Terce till the Marriage be found to have been unlawful ; for in the 
common Law, and ours, an unquarrel'd cohabitation is a valid pro- 
bation ofthe Marriage; l. in libera 24 ff. de rit.mpt. Yetitcedes to a 
ccntrary probation,as all preſumptiones juris do, vid.Pacian, trad, de 
prob.lib.2, cap.3.And in our Law Baſtardy isnot inferr'd, becauſe the 
Marriage cannot be proven, but it muſtbe prov'd poſtzv? that the 
DefunR was reputed Baſtard, Feb. 19. 1669. K. Advocat contra Craw, 
& Fune,1 5. 1670.Livingſton cantra Burn And if that be prov'd, hewho 
pretends to be Heir muſtprove alſo that the Defuntts Father and Mo- 
ther:were lawfully Married. By the ſame parity of reaſon the Huſband 
will have right to the courteſie of Scotlavd till the Marriage be found 
null; andthe allegiance of Baſjardy is not receivable ſummarly againft 
the ſervice of ani Heir, vid. infra obſerv.on AZ 94. Par. 6. Ja. 4. 


pe: LL whodid hold of the: King were of old oblig'd to come to 


"Y . Parliament, till by this At. theſe whoſe Lands are within 
100 Merks of new. extent are, indulg'd not to come, except they be 
ſpecially called; þy the King. This AQ ſeemsobſolet,for none are ſpe- 
ciallycalled nowzwhether the King may yet callany Barons he pleaſes, 
isdubious,both becauſe they were once bound, as well as impower d 
to.comezand this faculty was only.remtted for their own advantage, 
andafter that,this A& allows theKing to call them; And it ſeems rea- 
ſonable that if there be any wiſeBaronin the Kingdom,the King who 
talls Parliaments for conſulting the great affairs of the Kiggd, A 
- |  ſhou 
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ſhould haye-liberty;to.call him, albeit the Shire chooſe him not, 
and. the King, may. make any man a Lord of, Parliament.. : 
Nota,. Theſe who were then Members of Parliament could have 
ſent their Procurators, but now. no. Procurators are admitted for 
abſents further than to excuſe their abſence, which is done by a Let. 
ter to the Commiſhoner, or Chancellor, or by a Member. Vid. obf, 
AZ 52 Par.3 AG 101 Par, 7 Ja, 1, 4G 75 Par, 14 Ja. 2. fipra, ahd 
AG 21 Par. 3 Char. 2, infra. Do 2 IR | 
"TP ffs Stature is explained AG 48. Par. 3, Ja. 1. But the reaſon 
 & why it is here added, that the Iſles eſpecially ſhall be govern'd by 
the Kings Laws, was, becauſe the Kings of Denmark pretended that 
the Iſles of Orkrey*and Sherland thould be govern'd by their Laws; 
for the King of Denmark renounced all right to theſe Iſles in favours 
of K, F4mes the third his Son in Law, in Anno 1461. Vid. Sken 
de werb, fig. verb. Annnel. ; 
T Hat all Officers ſhould be chang'd yearly, is formerly gloſs'd, 
i0 the obſerv. on CH# 3o Par. 5. and AF 5 Far. 7 Ja 3: 
That none have Juriſdiction within Burgh, but ſuch as uſe Mer» 
chandiſe, is by ſome interpreted to be ſufficiently ſatisfied in 
thoſe whoonce uſed Merchandiſe, even as ſewel Baro is ſemper Baro, 
; and few preſent Provoſtsare aQual Traders; and therefore it' was 
doubted whether one, who has been a Merchant, but was thereafter 
'a Senator of the Colledge of Juſtice, might not be a Provoſt, Yd. 
infra obſerv. on At 26 Par. Ja. 5, ; 
JF T is fit to know that the Dukes of Burgundy gave theScots the firſt 
] priviledge of Staples, which was transferr'd to Camphire at the 
Chriſteningot Prince Henry. The Conſervator is by a right under 
the Great Seal conſtituted Judge there betwixt Merchants, and he 
muſt have by this A& fix Aſetlors, or at leaſt four, which is (till ob- 
ſery'd ,: and the Decreets run in his. name , with the conſent of his 
Aſſellors 3 and of late by articles with the Prince of 9ra»ge, - The 
Conſervator has the ſole Criminal Juriſd1iRtion, when Crimes are 
committed by Scots Merchants 3 he is likewiſe by his Patent Conſti- 


ACT- 
79." 


ACT 
89. 


ACT 
OL. 


tuted Agent for all affairs relating to Scotland, as well as for Trade, 


By an A@ of the Burrows at Air 1602. It is declar'd that all Goods 
that pay Cuſtom, either when they are carri'd out from, or.in to 
the Kingdom, ſhall be accounted Staple Goods, and fo being un- 
der the Prote&ion of the Conlſervator , he claims to have Fees 
for them'3 but in' a»o 1612. There 1s a Liſt of Staple Goods 
made by the Burrows; andin 1547. they made a new Liſt, declar- 
ing and ratifying the former. | , 


"THis AT is ſtill obſerv'd,. for the Conſervator uſes to come or - 


 ſendin, Fly 3 But by iwenty pounds great; here expreſt,' are 
mean'd twenty pounds Fleems, © jo, 
—— £A@' forbidding Mercats to be' holden on boly days, is in 
-.K. obſervance , but this -part- which forbids Metcats in Kirk- 
yards, under pain of eſcheating the, Goods, is'not obſerv*d,though 
renew'd Ad 70 Par, 6. Ja. 6.. and Mercatsarediſcharg'd in Churhes, 


ACT 


G 92 decret, 
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Obſervations upin' the frxctb Parlioment = 
Heerth) pars 1. diftin@. 42. But Tfindthemnot diſtharg'dexprefly in 
Church-yards, though Church-yards' had'm other things the fame 
inimuriity with Churches,and thusthey were SanQuaries,as Churches 


were,Can. ficat aniiquitns Canon definivit 17.2ueft 4.and theirextent 


was to be fourt) 5 wp in greater Churches, thirty in lefler. Y7d, 
obſer. on AGF 3 "ares Ja. 3s | | 
Firs AT is uſtleſs,: for no- Taxation can be laid-on, except-either 

in Parliaments., or Conventions of Eltates , and to theſe all 
the three Eftates mult be call'd 5 but it ſhews that of old ,, Taxati- 
ons were laid on in Conventions , which confiſted of any the King 
call'd fammarly off the Street 3 nor were the Burrows oft-times 
call'd , Therefore this A was made, declaring that no Faxation 
or Contribution ſhould be given without warning the Burrows, as 
one of the three kt ſtates: Taxations are properly Burdens laid on 
by Parliaments 5 and Contributions are our. voluntar offers. made 
by Conventions 5 but we naſe now the word Taxation for both, 
what burdens are laid on by Parliaments and Conventions; though 
this AF requires indefinitly the Burrows to be call'd, yet by the 
82 A& 
call d. Pam 

The Burrows Royal pay a fixth part of the Taxation of Scorlaxd, 
and they divide their proportion amongſt themſelves, according 
to 160 pounds ſcots, which is their As , or imaginary total, accor- 
ding to which every Town pays their proportion : and though 
any Burgh reſign their priviledge in Parliament, they muſt pay nll 
they Dilpone their Common Good to the reſt, and then their pro- 
portion is divided amongſt the reſt, | 


-PHis AZ appointing no Burgefſe , or Gild-brother to be made 
without conſent of the great Council of the Town is in Deſue- 
tude, | 


' T7 1d. leg. burg, cap. 122. The pain no arbitrary , and pui- 

_ niſhable , either before the Council or Criminal Court, vid: 

AG 27 Par. 4. Fa. 5. | 
{His AZ is uſeleſs becauſe ofthe AF 1617. ordaining all Sea. 
lines to be regiſtrated, and this A is thereby in ', "22mg 


Heſe AFs are but Temporary , and yet they ſerve to clear the 

” A& 72 Par. 14 Ja.2. And the Lords found that by Forfalture 

in the A& gr. is mean'd , not only Recognition , which is ſome- 
times calld a Forfalture, but Forfalturefor Treaſon, &c. and by 
this we may- ſee, that abrogated Laws, and Laws that are in -Deſue- 
tude, ſhould be read and confider'd, and may be of great uſe in De- 
cilions and arguings. | 4 
| | The 


9 Par, Q. M. lt is only requir'd that fix of the Burrows be + 
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of, King James the fourth, 


He reaſon of making this AR was,becauſe Landsunited ate f7- 

&ione Juris, one and the ſame , and fo ſhould properly an- 
ſwer to the Court, to which the principal mefſwage anſwers 3 and 
therefore this A& was made to ſecure the intereſt of the ordinary 
Judge, which declares, that notwithſtanding Lands are united in 
a Barony, yet they ſhall anſwer as formerly, to their own Juriſ- 
ditions, but the Baron whoſe Lands are united, needs only com- 
pear by this A& 1n that Juriſdiction , where the principal metiwage 
by the Union is, and yer de prax3, they are ſtill call'd1n all the Sute- 
rols of the other Shires, where any of their Lands ly , and are for- 
ced to ſend Aturneys which ſeems contrary to this AQs - 


Here are two kinds of Brieves , one call'd a Brieve of pley, 
which is our ordinary Summons 3 another call'd a Brieve 
of Inqueſt, which is yet in uſe. asin Services of Heirs, Tutors, &*c. 
vid, For clearing this A@,lib. 3. R. M, cap. 28,8 29. & Stat, Rob, 3. 
cap. TI. And becauſe the Service of Heirs is no Prieve of Pley, 
therefore no exception is to be admitted againſt it, except it be in- 
ſtantly verified. | | 
This AFappoints all Brieves to be executed upon fifteen days,and 
the Lords have found, that all fuch;A&-s as theſe appointing Citati- 
ons upon ſuch a number of days, do not require that both the day 


of Citatt9h and Compearance be free, but it is ſufficient that either | 


of them be free, July. 27,1626.Mconlloch con. Mcculloch, If the Brieve be 
not proclain'd upon a Mercat day, then it muſt be proclaim'd before 
the Town Officers,and fix honeſt men to make it publick,and thus it 
ſcems the Parliament thought theſe equivalent to a Mercat day , but 
this holds not in other caſes, where Proclamations are to be uponMer- 
cat days, nor even in Erieves is this now uſed, | 
Nota, By this A, if perſons refuſe to paſs upon the Inqueſt, 
the Sheriff is authoriſd to compel them 3 | and this I think the 
Juſtices may do in Criminal caſes alſo, for the Juſtices are higher 
Judges than the Sheriffs ; and as'the- publick'is more concern'd in 
theſe caſes, ſo men will be more unwilling to paſs-upon them, ex- 
cept they be compell'd 3 and though there be pecuniary Penalties 
appointed againſt abſent Aflyzers, yet that is but an ordinary re- 
medy, and does not excliide this Extraordinary one 3 even as the 
penalties appointed againſt Witneſſes, does not exclude the taking 
them with, Caption... _ 
Alfing 'of Dooms are now in Deſuetude altogether ; and to 
them have ſucceeeded Reduaions , In our preſent” pra- 
Qice. Yid. «bſ.on the 117 AG Par. g Ja.1. | | 


Y-this A# it is ordain'd, that all Meaſures and Weights be made 

the ſame tkorow all Scorlazd;', and the Standarts to remain-at 

t dinburgh,and to be ordain'd by the Chamberlain and his Council, 
for*then the Chamierlain, cr Camerarins Scatie, was Judge in all 
Hh chings 
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Obſervations upon "the ſixth Parliament 
things that concerned the Burghs of Scotland, and was in uſe to hold 
a Council, who with him judgd in Matters that concern'd all the 
Burghs in general , asthe Dean of Gild and his Council Judge in 
every particular Burgh, and his Statutes of old concerning Weights. 
and Meaſures, are to be ſeen, ter, Camer. cap. 3o.. but'this Office 
and Juriſdiction over the Burrows, is now obſoJet , and the rec- 
tification of Weights and Meaſures is only conſidered by the Par- 
liament, or by the Council in proſecution of the Ads of Parlia- 
ment, 

Though by this A all the Standarts of Weights and Meaſures, 
are ordain'd ro remain at Edinburgh ; yet by AG of Burrows they 
have been divided thus; The Standart of the Stone-weight re- 
mains at Lanerk , bccauſe the chief Commodity of old that was 
weighed by the Stone-weight , was Wool , which was paid in to 
the Kingat 1.anerkh, and was therefore call'd Lane-Arca. The Stan- 
dart of the Pynt or Jugg, was left ar Szzrling, becauſe the Kings 
Court recided there, The Standart of the .Furlot remains at Liz- 
lithgow, bccauſe the King had no. other Reſidence in the three Lo- 
thians, which were the chief Countreys for Corns. And Edinburgh 
had the Ell, whichis the chief Inſtrument for meaſuring Silks, or 
other forraign Stuffs, I find likewiſe, that the Town of Wigtour, 
and other particular Burghs , have an acknowledgment paid them 


for Meaſuring the Juggs withun, particular Brewaries within their 


Territory, and theſe who agree. with them to pay this, are ſaid to 
have a free Stallagez and the Impoſition is cald their Deazrie, be- 
cauſe it is taken up by their Dean , when the Shire reſolvy*'d to 
quarrel this Impofition, It. was anſwer'd , that it was juſt, be- 
cauſe thy inſpe&ed the Meaſures for the good of the. Lieges, and 
that it was confirm'd by immemorial Poſſeſſion. res 

I have here {ct down the Foundations of all- Meaſures and 
Weights for what.was ſet down in the cap. 22, Stat, Robert 3. is 
not exact. | 


Of che VVeights , and Foundari- 
| on-thereof-: > bs von 


Corr'or pickle of Wheat, taken out of the midſt of an Ear 
of Wheat, is the foundation of a Grains. weight. 

Eighteen of theſe Grains make the half- Drop-weight. 
Thirty fix Grains make a Drop-weight, 

Four Drop-weight is a 9zarter of an Ounce. 

Four quarters make an Ounce-weight, 

Eight Ounces is a Merk-werght, 

Two Merk-weight is a Pound-weight, 

Sixteen Pound-weight makes the Stoneuweight of Lanerk, 

There wasalſoa Troze Stone-weight, which did weigh nineteen 

| pounds 
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unds and eight ounces of Paris weight , wherewith the Butter, 
Cheeſe, Wool, Tallow, and ſuch other Countrey Commodities as 
carry refule was ' weighde/ \ $35 04: : 
There are other quantities whereof the weight is hereſet down, 
to give ſome contentmeft/to the Reader, as a Tun-weight of light 
Goods, which is the Common fraughting of all Merchandiſe berwixt 
this Countrey and 4 rarce, England or Spain, which Tunn is eſteem'd 
to weigh 600 pounds weight, | 
A Sack, of Goods ; which is the common fraughting of all 
Merchandiſe from this Countrey to the Low-countreys, eſteem'd to 
weigh 40 Stones, or-640 pound weight, | 
TheSirplith of Goods which was the common Fraudhting of Mer- 
chandiſe betwixt this Countrey 'and the Eaſtern Countreys, 1s 
eſteem'd to weigh eighty 'Storie-weight , or 1280 pound weights 
The La#' of Goods is eſteemed to weigh. 120 ttone-weight, or 
1920 pound weight of .light Goods, ; 
'TheLaſt of Metal and other heavy Goods. is 2850 pound weights 
The Fodder of Lead is 126 ſtone, or 2000 pound weight. 


The VVeights follovving arc usd 
_. by Aparhecaries, 1n mixture of 
their Medecines , vyherein the 
leaſt is a Grain. - \ 0 


Wenty Grains make «a ScrupÞe.. 
| Thiee Scruples mak<th « Draghm. 
--Erght Draghms maketh a» Once, 
. Sixteen Ounces maketh a Pourd, 
The Medicinal pound is*twelve ounces: | 
A Sheckle-weight mentioned in the'Bible, is half an ounce? 
- A Talent 3s counted 150 pound weight. 
A Talent of Money'is 660 Crowns, © Se nregat 
-The:weight'of all-quaritity of wheat Bread ; at every price of 
; Wheat lis!ſet down 1 a Table hereafter following. | 
In all bur Neighbour-Conntreys, the Fleſh is ſold by weight. 
If the Meal were fold*alfo'by weight, it' might prove profitable 
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Therwelhs ounces TH49 wirght of Ergland, weigh twelve ounces 

three dropitu erityi6n8 grams's, cottifh* weight. AA. | 
Now of. theſe our . weights, aremade other Meafures, both for 


Corns and' liquid? SY"! _' 
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on Þ Foundation ke "aud 
Metts., proceeding from the 


vveight. 


He Scottiſh Pint,or Stardart Jugg of S tirling.is found to contain 
three pound ſeven ounce weightof the Water of Leith. 
Every Pint is divided into #wo Chopins, or four ea 
Two Piats maketh 4 9uart, | 

Four Q.arts or eight Pints 1s 4 Ga/or. 

The Herring-barrels contains now eight Gallonsandan half; > ay 
by the 57 AG Par, 4 Ja. 6. it is to contain nine Gallons; twelve of 
theſe go to a Laſt, and eight to a Tunn. 

The Salmondebarrel contains now ten Gallonsand a Quart, though 
by the 110 AF Par. 14 Ja. 3 it ought to contain fourteen-Gallons; 
and by the 57 A@ Par. 4 Ja. 6, it ſhould contain twelve Gallons; but 
by an AR of Council, July 15.1619, itis to contain ten Gallons. 

* Two Barrcls, or ſeventeen Gallons Is the full of Burdeaux- 
hogs-head 

The' Pancheons of High-Countrey Wines, -are of thirteen or four- 
teen Gallons. 

, Three Paris Puncheons makes 4 Tunn,or four Hogs- heads makes a 
un, 

Two Pzpes, or two Butts is a-Tunn. 

Six Barrikins or Terces make a Tunn. 

Six Ergl:ſh Buns of Bear is a:Tunn, - 

Six Sal#ondebarrels is a Tunn. 

Eight Herring-barrels is a Tunne * 

Twelve Barrels makes a Lgft.. 

Our Scottiſh Pint contains. /being: All'dto the top, very near four 
Pints and an halfof Ezgliſb, 

Now if the Ground be true, . that the Pint doth weigh fifty 
tive ounces, then. conſequently. the Tunn, ſhould weigh/116 Stone 
fourteen” pound. The Puncheon full twenty, nine-Stone three 
pound and eight ounces. The Barrel being full fourteen. Stone, 
nineteen pound, twelve ounces. The Gallon ſhould weigh one 
ſtone, -cleven porind , Eight ounces. The: Quart full-iſix pouhd 
fourtren ounces, , The Pint three pound, ſeven ounces.r: The Cho- 
pin one pound , eleven ounces. and an-half; ; The Murchkin full 
tg ounces twelve drops. 50". ; 

= our Cuſtom there is a Plouck in. every Jugg or Stoup, ad 
the Winc is only meaſured tp the Mark or as, Blowek., _ Ale and: 
ſtrong Waters-are meaſar'd tothe XOPs: 11247 

"By the 14, cap. Statut. Dav. 2. ” The Ppowd of Cothnek i is or-" 
daind to be the common. meaſure, bur that weight is not ſomuch 
as known now; but it 1s clear by the 4p. 22. Stat, Robert. 3. 
The pound then contain'd fifteen” qunces , - but now it is ſixtecn 

Outices, | The. 


- The Foundation of the Dry- 
: metts. 


Furlat of Linlithgow , which is the Natulegt for the 
. whole Countrey, for metting of Wheat, Ry, Beans, Peaſe, 
Meal,and white Salt contains twenty one Pints and a Mutch- 

kinof Water;zwbich Furlot is divided in four Pecks, and the 
Peck is divided in two half Pecksor four forparts. « 

The Furlot for metting of Bear, Malt. or Oats, which were 
call'd heaped Corns, contains thirty one Pintsof Water. 

Four Firlots make the Ball. ' 

Sixteen Bolls is a Chalder. 

Eighteen Bolls and an half is counted for a \Laſ of Ry. 

The halfBoll Mett of the Water meaſure of Lezth, contains nine 
Pecks of the ordinary meaſure. 

The Erghſb Quarter of Corn contains near by two Bolls of Scot - 

Meature. -- - 
Tbs Boll of Wheat will weigh fourteen Stone and rhree pound. 
The Furlot of Dry-wheat ſtone,” eight pound, twelve 
OUNCES 

The Peck will weigh Gs pound three ourice? 

. The half Peck ſeven pound one ounce and an half, 

' The meaſure for Coals is declard to be the _ Chalder, by 
the 19 AG 3 Io" Per. 1. Ch, 2. 


—_— / ATI —— 
pd 


The ms of meaſures for :. 
length, breadth, and chickneſfs. | 
T- Barley Corns fair Lo round, lyipg in length; with: 


out the tails make an ch, 
' Twelve Inches maketh a Foot. 
Three Foot is an Engliſh yard. | 

Three Foot and an Inch or thirty ſeven Inchey _ the EU if 
Edinburgh, which Ell is parted in four quarters, and every quare 
ter in four nails; which'meaſare of a foot having fallen in Deſve- 
tude, is renew'd by the 18 AF 2 Sefſ. 1 Par, Ch. ="g 

Fourty five Inches is the Ewgliſh Ell. 

. Twenty ſeven Inches is the ſþ Ell. 

In Frexce every Town hath a divers Meaſure, The Foot where- 
_ with the Glaſſen-wrights meaſure their work, is ſometimes of nine 
Inches, and ſometimes of eight Inches. 


Ii | Of 


of re Rood of VGA: 


Rood of Land contains/240 Ells of meaſure; but a | Rood 
of work wrought by Maſons or Sklaiters contains butthir- 
ty fix Els, that is, if any piece of work ip regroher ; 
\- eighteen Ellsin length, .and two Ells in breadth, 'it mak 
a Rood. 

TwelveElls in length and three Ells in breadth, isa Rood. , 

Nine Ells inlength and four in breadth is a Rood. | 

Tight Ells in length , and four Ells and an half in breadrh, 152 

R 


Six Ells in Jength and ſix Ellsin bib is a Rood. | 
+ _ A Rood of Land within Burgh is eſteemed of old to be raaly 
foot , that is, five footin length, and four inbreadth. 


oY jp COaRmm UA, 


» =» 


The Foundation of an Aiker of 
'L.and. 


Ix Ells of the $ oder; of Edinburgh, makes a pas where- 
with aomrf is meiſur'd, hs dan 
Six ells long-and fix ells breadt mites a fu or 
| fquare-ſall, herewith Landis reckon'd. Jperfiia, 
E Fourty lineal Falls makes a Rood: 
Ten Falls in length and four in breadth, makes a "EY 
Eight Falls in length and five in breadth, makes a Rood. | 
Four Roods is an Aiker. | pf TL 
So an Aiker contains 160 lineal Falls, « Or 960 Els. 
Fo Dgny Falls in length , and two Falls in. breadth __ ,an 
1 ET _ 
Fourty Falls in length and four in boon, < an Aller: 
Thirty two Falls in length and five in breadth, i is an Aiker, {- 
Twenty Falls in length and. eight in breadth , is an Aiker: [4 
Sixteen Falls in length and ten in breadth, is an Aiker, _ 
Four Aikers are'counted for a Minifters Gleib. BY, : 
Six Aikers arable Land for a Htband Land. 
Thirteen Aikersis counted an Oxer-g te. | 
Four Oxcn-gate is eſteem'd a pound Lend of 0 all 6 extent. 
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ach His re only ca; 2 ph ibitive te | 
wy penal fanfion ,' and though this'be forbidden, yet it is not" 
oy declard a Crime, and. yet it was found a Crime to poynd Tr 
ing Oxen in time of Labouring, and Ps by a (homo 
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mula, Jarvery 1666, Lord Renown comtra the Sheriff-Depute of * 

the Mets, SET " * 7 ; C . » ? : ; ; , 265 b ; Z'T | 
The Time of Labouring is not determin'd by this A&, and theres 

forethe 'Lords have ſpecial regard in this-t0-the Cuſtom and Sea- 

ſon of each reſpeRive: Country, as was decided November 15;1627, 

So that tho they. were-Jabouring, yet if it-was not the ſeaſon of 1a-. 


bouring, they-bave nor the priviledge. 4 #Y 
But if the! Debitors Labouring be ended, though the Seaſon: of 
Labouring be not- generally ended in the Country, yet. his La- 
. bouring Goods: may be poynded, November 22.1628, Spootfyocd. 
þ,t. tells us that « paritate rationis, this priviledge was extended to 
a going Salt- pan, ſed leges in privilegits nox ſunt extendgnde, 

If the: Debitor have/no other moyeable Goods 3 .the Creditor 
may poynd even Labouring Godds, :by- the words of this 4#; for 
' ir ſeems the Parliament thought it not-juſt that aman ſhould loſe 

| hisDebtaltogether, and though the priviledge here granted- may, 
ſcem only a delay, yer by abſtraQting the Goods, - during that Sul- 
penſion, he may be totally fruſtrated, bh 

The Common Law, to which:this Statare relates, is 1. 8. C. We 
reſ pigr. obl. poſunt © anthent, agricultores ibid. bat by that Law, the 
perions of the Labourers could not -be apprehended, nor made 
that Law any diſtinftion whether there were other Goods poynd- 
able. Vid. Trad. Crim. tit, 32. where this AQ is more fully ex- 

plain'd, : þ : . 


. T fv 48 is Explain'a, 49 117 Pars g Ja. 1. ACT 
Heformer AQtsof Revocation, revock not expreſly all things ie T 
| done in hurt and prejudice of the Kirk, but this was implyd 100, 


under the general of 'what was done in hurt of the King's Soul 
and Conſcience 3 but 1n this Latin Revocation, which appears has 
been ordain'd tobein Latin, that a Ehurch-man might draw it ; 
The King Revocks all that has been iz detrimentum ſen leſionens 
Eccleſea Catholice , and to ſhew the..King.and Parliament enixa 
woluntas , all ſuch Deeds are ordain'd tobe ruz'd ont of the Books of 
Parliament. The word Kirk, comes from the Greek word Kuan, 
for ſothe Houſe of God was nam'd amongſt the Chriſtians who 
were Greeks, as the Latins nam'd it, Domus Dei vid. Mons, Fleuris 
ales moeurs des Chriſtiens, who gives this Origination for the word 


Kirk. 
TO King Jauss tbe fourth, Parliament 7. - 


Y the AT 73 Pars. Ja.4. Some places were ordain'd t6an- ACT 
, {wer at Juſtice-airsin other places than the head Burghs of 101. 
their o\vn Sheriff-doms,which is here reſtricted only to Ju. : 
: ſtice-atrs and Sheriff-courts, by which I think is mean'd tak- 
ing of Dittay 5 but now both theſe AQsare in Deſuetude, for every 
place anſwers to Juſtice-airs, according to the Diviſion of their 
own Shires, 5 Tia : Ir 
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163 Obſervations 'upou the ſeventh Parllament © 


AcT TJ Tis moſt obſeryable from this AR, that it was made in a co. 
102, J1- vi Parliament or Council, holden within Exigland, which. Re- 
--** fatesthat Opinion , that our Kings cannothold- Parliaments 'nor 

Coteils without their own Territories, ; upon: the miſtaken prin: 
ciple that Judts' extra territoriums jus non: dicit. It \slikewiſe. ob. 
ſervable, that this A& ismadeonly by the King, with the advice. 
of tis Lords.'' Anditis probable, that this AG like 4 teſtementur 
Hitarein procinGn,auft have ſome allowance given: to. it againſt 
Cominon Rules, and'that it imported only a Diſcharge of the 
Wards and- Marriages of ſuch as died in this Hoſt, and was only valid 
becauſe the Kingand Lords remitted only thereina Caſuality due to 
themſelves 3 fo that this AQ- was but a general Diſcharge by the King 
and his Subjedts then pr were Superioursz but why then 
3s itinſerted amon; e As of Parliament 2 Orhow could ithave 
oblig'd abſents?” And the Rubrick calls it a» AF wade by our S9- 
verargs Lord: King James the 4. and yet this is not properly an A& 
of Parliamentz for this Parliament is held in Ano 2509, whereas 
this A& is made in Avro 1513: and it may ſeem only an AQ of 
Council made by the adviceoftthe Lords, that is to ſay, the Lords 
of Council, -which Judicature then Govern'd the Kings Property 
by its Afts; and it has been thereafter inſerted amongſt the ARs of 
Parliament, for- the greater ſecurity of thoſe wha had hazarded 
their lives at this time; and therefore by the 3. A p. 2.7, 5, 
This Favour is extended to the Vaſlals holding ot Subjeas. ; 
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7 HE Maſter by this AQ is bound ACT 
P41 to dcliver. up his Servant who is 2. | 
E9k attach'd or challeng'd as a Thief, - ; 
$9 -or-Robbergvid, Stat Alex.2. c. 21. | 
IE] Stat, Will. c. T5. Stat. Da. 2, ae: # 
S288 1, and A#6, Par.3.Ja.5. And in | 
Ws the Regiſters of the Council there 
{ are many: Bonds given by Ma- 
— (ters in thoſe terms, vid. obſc on 
SEM the aid 6 4@, my 


_ EE Py > —— ——— 


"1/3 King JAMES the fifth, Parkament Js 3 : 


PA 
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FJ \Heſe two Aﬀsdiſcharging the Wards of thoſe who wete kil- 
led in the Kings Hoſt. or prorogatitig for 5 years the 4 ers 
Tacks of Tennents, were very reaſonable, but being temporary, 3 4s 

are not now inoblervance,for the Wards of theſe who died in + 
Kings Hoſt at Worcefter, or elfe'where, tcll without any priviledge, 
That- the 34 A& is Temporary only, appears from theſe words, 
That are now killed in purſuing or defending in time of Weir, as 
gainſt our auld enemies of England 3 for that enmity ceafd by the [Ini- 


_ Obſero, From boththeſe Ads, that the receiyinga deadly wound, 
1s equiparated to the being killed, © As 
wo K k | By 


ACT 


- yet does; but it they be not Striermzicable,” 1 
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When-the Crowg 


Laws, is meant. | 
ly, this manner © uynneccHhary,-tho 
exprelt. By the prefen i906, they cannot be | 

.ho 2 and at the 


ſonally, they are to be cited at their dwelling .bo d 
Mercat Croſs of the Head Burgh of the Shire where they live, 
2. By this AQ if the perſonsto-becited can befound;theGrowner 
Is to take Surety of:them for their appearance, which the Sheriff 
zrcable, rhe 8-0 (ay; if the 
cannot. be apprehended,then the Crowner was:to arreſt their Goods, 


> 


like tothe armotatio heyorur in the Civil ne "IRE: > | 
* 3. If-they have no. Goods tobe arreſted, they wereto be put; in 
the Kings Caſtles, that is to ſay the Kings Priſons. - y 
- 4. If the King has no:Caſtles within that Shire, they were to be 
deliver d. tothe Sheriffs, who are bound to EP them ſecurely, 
By this At the Crowner is to. be anſwerable for the Caution he 


takes; for the AR fays, That they ſhall take ſicker Surety, fik as they 


will ftard for to the Kings Gruces and it is pretended that the Clerk 
of the Juſtictary is not bound for the Surery, he accepts, though the 
Crowner and Sheriff be, becauſe the Crowner -is oblig'd to know 
who are Sojvendo in the Shire, which the Clerk of the Criminal 
Courtcannot know through all Scotland; bur I think that both are 
equally-oblig'd, 2iz. to-doexa@ diligence to know the ſolvency of 
theſe they wi A z and fince the puniſhment of taking jnſufficient Cau- 
tion is not here expreſt, it ſeems to be” Arbitrary, and in-effe& to 


take Surety that is notorly inſufficient, ſeems the ſame guilt with let-: 


ting a MalefaQtor eſcape, 


"T3 Maſter here is only oblig'd to preſent ſuch Tennents as 
dwell within the Shire with him; but by the A@ 2. Para. Ja.z. 
Ifthe Complainer wonldattach theTennent,& the Maſterbe required 
todeliver him up, whether heliv'd.in the Shire with the Tennent; or 
not,he was tobe puniſhd as Art and Part,in caſe he refuſed todeliv 
bim up 3 and by this A&he is only to pay the Unlaw. But*this laſt 
AC is not well obſerv'd, for now no man is lyablefor his Tennent, 
except Highland Heretors, and Chiefs of Clanns, who' are to:find 
I | FOE. Caution 


apprehended per- 


at "IG mans au I TTY 
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cd for 
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EA od A BIR gd ag POTS 7; | # 5 
f. this Adthelewhoare Surety tothe Party injur'd, for Aſyth: 
S ment, par called before the , Lords'of Council, _ in 
ffion or out of Seffion,, but this isnow abrogated by the late Con- 
ieation af the! Scilion, who. are, come in place, of the Lords of 
Council who.then Were, --yY oat | gage | | 
"The meaning of theſe. wordsin the AQ (4nd as for Slaughter and 
Maitrlation, to = the order of the AF made thereupon of before 3) Is 
that Slaughter and Mutilation are not comprehended under this A&, 
becauſe by the 63. AF, Par, 6; Ja. 4, No remiſſion can be grant- 
ed tor thele Crimes, and therefore.there can be no Aﬀythment, 


« e 
wp 1% 


"I Hs Act is further explained in Crime. prad, tit. Fire-raiſing ; but it 
'< * 5s fit here toobſerve,that in theſe wards,that particular Fuſtice 
Corte fhall be ſet thereto, as ſhall pleaſe the Kings Grace, his Council, 
ad the Juſtice?;” the word [ 4nd ) 'is taken disjunRive, as is often 
in'the Civil Eaw, -and our Statutes, 1.66, f. de hered, [aſtit. 

Nota, The killing of Thieves is declared no Crime, 


q ” 


_ King Jaws the fiftb, Parl. 4: 


Xcommunication 1s here called: the Proceſs of Cirfing, and 4 CT 
 Excommunication ufed in time of Popery to begranted for 
_/ not payment of Civil debt, or not performing of Contracts, w 

ornotreſtoring of ſpuilzied Goods,isnow in deſuetude [for all theſe 
were hig{d to be mortal fins; ) and by this A@LetterstoPoyndor Ap- 
pryze were to be granted thereupon:And by the 7. A#,Par, 4.Q.M. 
their Moveable Eſcheat falls to the King, if they ly under the Pro- 
cels of Excommunication for a year, the Creditor being firſt payed, 
or K k 2 which 


ACT 


13. 


ACT 
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ACT 
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Obſ 
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which A8s are furthergnl 
which ther whole Rents and 


of the Publick, and all Gifts of Ef 
the Wife, Children, or Confidents, 

for Popeey, aredeclared nll, AT-397; 
ſtrange that Excam on repe 

om 
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do, and yet Horning « 
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municated he the greateſt Levrone t, being at Gods Hor, 8.,Jwly 
1636, Colſioun contra Cranſtoun, id hes. n A® 12. \Par6.'76 
de oat 37.6. aanade 0 i316 St 
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His A& 1s innovated and'enlarged by the z. Per:Che.2.Sf;1265 
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V IJ. Aznot. on AT 61 Par. 7 Ja. 3; fapra, 17 10i'bs 


"TN AR relates to AZ 88 Par, 14 Ja.2.. Whereby Hares are 
| not to be kill'd;in-time of Snow : and AZ 59 Par. 11 Ja. 
6. and A@ 266 Par, 15 Ja. 6. whereby Hares are not to be; kiſl'd 
at any times þy Guns, Guns, Nets, or Croſſ.hbows, which aſt is 
yet in obſervance , and all theſe Atts arc reviv'd by a;\Proclamation 


of Council, in Febr, 1680. 


Ward-lands or his Donatar, ſhall find Caution to leave the Houſes, 

s, Woods, Stanks, Parks, &C. in as good condition as they 

found thew, they taking their Suiteptation , or uſing them in needful 

things, without waſfe'.ox deſirution, which is extended to all Life- 

renters and ConjunE-feers , whoare oxdain'd to find the like Cau- 

tion by. this AQ, By which alſo, all Sheriffs, Stewards, Magiſtiyts 
within Burgh, and Spiritual men within their bounds, are x7: 

manded to exa(t this Caution, eq Son 1 

Theſe Aft arc. allo extended tg all fuck as. have Life-rent Tacks 


BY the 25 AF 3 Par, Ja 4, It is ordain'd that the Superior of 
Or 


from the Heretors, without payment of any. conſiderable duty, 


thqugh the words of this A& run only agaiaſk fach-as bave Liferept 
'Infeftments3. but this AQ, ſhould not, be extended to ſuch 35 have 
Lifcrent-Tacks , tar payment of an equivalent, Duty , 24. furt 
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of King James the fifth. 


couduBfores & non uſufruuerii; for the Heretor is rather obligid to 
entertain the Houſes to ſach Tackſ-men, than they to him, > ag 
rj 23. 1635- Laird of Laidly contra Boyd. But thisis to be under- 
ſtood-of tuch Tack men, as pay a Dewty equivalent to theRent, 
for. elſe Relits would in place of Liferents, take Tacks during their 
life for any imaginary Dewty , which ſhould not free them from 
the finding of Caution. In that caſe it was allo found , that this 
A& did oblige Donatars of Liferent-Eſcheats , to find Caution to 
maintain the Houſes, Orchyards, &«c. which fall under his Gift; 
but quid juris, if the Fisk retain Liferents ſo faln in his own hands, 
& peregre de jur, fiſc. tit. 1. num. 35. is of opinion, that »ſufrui7u 
fiſcolegato fiſcus non fatisdat de mendo fruendo aybitreo boni wiri:; but 
it is hard that the Heir ſhould be in a worſe caſe by the Crimes of 
the Liferenter , or their going to the Horn, ſo that his Eſtate 
ſhould be thereby expoſ'd to miſ-managment : and albeit where 
a Liferent is left to the Fisk, Caution may ſeem to be remitted by 
the intention of the Party, yet that ſhould nat be extended to the 
caſe of its falling to the Fisk, without - his conſent, and it rather 
ſeems, that ſince a Donatar is ty'd to find Caution, that therefore 
the Fisk ſhould. | | | 

Nuts, There needs no precognition to be taken by an Afſize 
of the condition the Houſes werein conform to the 226 4#Z Par. 
I14 F4. 6, For that AQ only ordains ſuch precognitions to betaken 
when Houſes are ruinous within Burgh , and the Liferenters re- 
fuſe to concur in Re-building them , in which caſe the Heretor is 
allow'd to repair , the finding Caution to pay the Liferenters the 
Dewty that theſe Houſes pay*d formerly, March 23. 1626, Foulis 
contra Allan. | | 

Though this A& ordains the Sheriffs , and others who refuſe to 
exaCt this Caution, to be lyable to the Heretor of the Ward-lands, 
without mentioning that they ſhall be lyable to Liferenters, or 
Conjun&-fiars , yet doubtleſs they are lyable to them alſo for the 
damnage fuſtain'd, io not exaQing this ſurety, 

Though in ſome caſes cautio juratoria be allow'd , yet it would 
not be. allow*d. here Gail. lib. 2. obſ. 47. for that Caution cannot 
ſecure the Heretor , and there is as little reaſon to. receive it in this 
caſe,:as in Removings. But Perez. is of opinion, that cautio Juratds 
ria js receivable ſi offerens ſit probate & honeſte vite, 

There was likewiſe cantio»{rfrudtuaria by the Civilians,@- irtrodu@7a 
ei per Jenatus canſultum in iis que uſu confumuntur, $, 3. juſt, de uſu- 
fruf, &1.-1, ff. de uſufruftu earum rer. que uſu conſurs. But all this 
matter is learnedly Treated by Chriſtin, ad Conſuctud Mechlin, tit, 
14. where. he determines that -the leſſer and temporary expences- 
are to be beſtow'd by the Liferenter, but that ſhe will get repara. 
tion. from the Heretor of theſe expences , que perpetuars rei utilita. 
tem concernunt, i ſhe-adyertiſe the'Heretor , that they were neceſ- 
fary , and firſt defir'd him to'repair, but that ſhe cannot by her 
Reparation alter the formof the thing, though for the better, nor 
uſe it otherways than the Proprietar himſelf did, 

LI | By 


130 


ACT 
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Obſervations upon the fourth Parkament 

By the former AR Ja. 4 Par. 3 cap, 25.. to which this relates, 
the Liferentersare to find Caution that they ſhall not deftroy the 
Orch-yards, Woods, &c. From which it may. be obſerv'd, that 
where Woods are upon Liferented Lands, the Liferenter as well as 
the ConjunG-fiar, may make uſe of as much of the Wood, or Coal, 
as is neceſſary for her own uſe , ſince ſhe is only reſtrain'd by this 
A&R from waſting; and by the cuſtom of ſome Countreys , ſhe 
cannot pretend Right to Trees fallen by Wmads or accidents , if 
the Trees be ſuch as arg fit for fale, & mm ſlugs cedua ita inciſto- 
em facere poteſt ut ad fruddum pertineat non vere ad deſirucionens 
vid, |, ex ſylva 10. ff. de uſufruG, which agrees with our .Law, by 
which the Liferentrix has only right to as much of the Coals or 
Trees as are neceſlary for her own uſe; but even this Right is on» 


- ly due to her, whilſt the Land is the Fiars, but does not hinder 


the Fiar to ſell his own Land, Crazg. pag. 189, 


| + rg are theſe who buy Goods before they come to an open 
ercat ; and Regraters are properly only theſe who buy 
" up all Goods, that they may ſell them again at dearer rates. But our 
Law has ufd theſe two words promiſcuouſly', though by.this Ad 
ſuch as buy any thing before it be preſented to 'the Mercat,.or who 
buy it in the Mercat ; but before the Mercat beproclaim'd, which 
is call'd here the 13-4e of day of the Mercat, are puniſh'd as Foreſtal- 
lers; yet there muſt be ſomething of defign proven, asif they ſhould 
"ſtand in the way upon a Mercat day , or ſhould every day cauſe 
bay up what were going to ſuch a Town, to hinder the Traffick 
of that Town ; for it were hard to make generally all who buy 
things going to a Town, or a Mercat Forſtalling, for that may be 
done either ignorantly, or neceſfarly, 


Though the puniſhment here be Imprifonment and eſcheating of - 


the Detepders Moveables , yet by the 148 A@ Par. 12 Ja, 6; The 
puniſhment 1s ordain'd to be fourty pounds for the firſt fault, a 
hundred for the ſecond, and eſcheating of Moveables for the third ; 
and though ſeverals have been found guilty of Forſtalling , as par- 
ticularly upon the 9. of J#ne1596, and the 6, of Azgui? that year ; 
yet I find no puniſhment follow'd. | 5.91 
The Chamberlain of old was the only Judge in his Chamberland - 
' air, cap. 35 Stat. Will. Reg. But now the Juſtices are only com- 
petent- Judges to this Crime , they were call'd Dardanarii by the 
Civil Law, and were puniſh'd pen; extraordinaria l, 6. ff. de extraor. 
crim. ; 


PP AQ is innovated and eglarg'd by the AG i6 Seſs. 3 Ch. 2 
: ar, I. | 
ALL Officers within Burgh ars difchargd to purchaſe Lord- 

ſhips out of Burgh , leaſt they give dreadure to their Neigh- 
bours 3 by which they are as I conceive, diſcharged to be Lords - 
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Seſſion, or. Lord Barons,” orat leaſt they loſe their Offices how ſoon | 


they attain.to theſe, _ \ | E 4 
© Each Burgh does to this day compt in Exchequer for their Feus 
dewty yearly, conform to this and other Ads, 

It wasthought that a purſuit againſt the Magiſtrats of Fdinburgh, 
- for compting for their Common-good upon this AQ, was not com- 
petent at the Inſtance of a privat Burgeſs, or of any fave the Lord 
Theſaurer of the Kingdonr., who comes in place of the Chamber- 
lain Air, , though it was ſaid to be a&#io popularis, and a ſpecies 
of ſuſpet£ tutele ; but this would have given too great occaſion to 
Faction, -and would have diſcourag'd Magiſtracy. too much , nor 
are ſuch popular ations in matters of Government to beeaſily,allow'd 
under Monarchy, though they are neceſſary in privat Rights. 


fd 3 this A& appoint ſuch as trouble Burrows in ufing 
| their Liberties, to be puniſh'd 1n Juſtice Courts, as-com 
mon oppreſfors ; yet this is in Deſuetude, except. the oppreſſion= 
be very attrocious 3 bur ,the ordinary remedy is now, either by 
aHions of Moleſtation , or declarator of Property before the Sel- 
fion, or by adGions of Ryot before the Privy Council. 


Olonel Borthwick having gotten a Gift of this penal Statute, 
'P purſu'd the Malt-men criminally thereupon; which Purſuit was 
diſcharg'd by the Council 1672, uport a Bill, and theſe Statutes 
found to be in Neſsetude , and impratticable in this age, wherein 
Malt cannot be ſold for two ſhilling more than the price of the Boll 
of Bear, as this ACt appoints. | 


Y our Lai, All fingle Eſcheats fall to the King, for bona mols- 


has no Right, jure proprio , to the Eſcheats of ſuch, as dwell within 
his. Territory. - and thus Lords of Regality have only right to 
ſuch Eſcheats by their Ere&tion from the King. But the Liferent- 
eſcheats which fall either fot-civil or criminal Cauſes , - belong'to 
immediat Superiors reſpeCtive, ſo thatifa Vaſſal whois at the Horn, 
have Lands holden of many $uperiors , each Superior will have 
right to the Land which holds of himſelf; for Feus being given for 
ſerviee, "and the Vaſlal being'zllus in jure ; by his Rebellion the 
Feu returns to the Superior, except in the'caſe of Treaſon, in which 
it falls to the King. | 

Obſerve from this A, \. that the Lords of Articles are Judges to 
Proceſſes in the firſt inſtance, but the Debate muſt be refund to the 
Parliament. | ws 


Y this A& Juſtice-airs and Courts 'are' peremptor at the ſecond 

Dietz but by the A#*7 9 Par, 11 Ja,'6. they are FRenoeg at 

the firſt Diet; and parties not appear 1 now are unlaw'd if pur- 
Dete 


ers, at the'firſt Diet. Yid. 
This 


ſaers, and are declar'd Fugitive if D 
obferv, on AF 39 Par. 5 Ja. 3. ſupra. 
, hs 


"lie funt allodialla, and*hold” not of the orginary Superior, who, 
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ACT 
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Obſervations ujon the filth Parliament = 
-This' A@ relates to another A@ of Parliament, dated the 10) 


of July 1625. but there is no Parliament amongſt our Printed 
Laws ofthat date, 


| Hough by this A& Depredations, Reiffs and Spnilzies, are or- 
2 dain' to be firſt civily purſu'd ; yet the Juſtices uſe to ſu- 
ſtain Criminal Purſuits for theſe cauſes in the firſt inſtance; except 
a defence be propon'd upon matter of Right, as if the Defender 
alleadg'd he had a Diſpoſition , or other Right, and in theſe caſes 
the' Jaftices fuperceed to give anſwer to the Criminal Purſuit, till 


the Civil Rightand Title be fir(t diſcuſtz and this the Privy Coun: ' 


cil uſes-to do in Riots purſu'd before them. 


——— 


King Jaws the fifth, Parl, 5. 


| Fter many Alterations obſerv'd by me in the Amnot, on 
AT 65 Par,3 Ja. 1. and AG 62 Par. 14 Ja. 2, at laſt 


the Seſſion was eſtabliſh'd in the way it now is by King 
| ames the fifth, in this his fifth Parliament ,- and is-or- 
daihd to confiſt of fourteen Lords, ſeven whereof were to be 
of the Clergy, or Spiritual ; and feven Temporal with the Preſi- 
dent, who was to be ofthe Clergy but fince the abolition of Po« 
pery , they are all Seculars or Laicks, though ſometimes Biſhops 
were extraordinary Lords 3 and though this A& of Parliament ap- 
points the half to be Spiritual, and the half Temporal, with a 
Prefident;. yet by the 93AZ 6:Par, Ja. 6, It is declard -it ſhall be 
lawful to the King to preſent any able Perſon , whether he be of 
the Spiritual or Temporal State, : 


\ 1d. obſerv, on AGF 7 Par, 3 Ch..2. 


T*? preſent Lords are ordain'd, to have all the priviledges that 
the Lords of Seffion, (for fo they. were calld in the Reign 
of King James the ſecond). had formerly; and theretoxe it 1s alleage 
&d ,:. that ſince Appeals could not be received from-them , that 
they cannot be received from the Lords of Council and Seſſion, as 
was formerly, obſerved, A&#.62 Par. 14, 74.2: 


T* Chancellor when preſent , is to preceed , and becauſe he 
preceeds , therefore he gives his Vote laſt; and becauſe jt 


. Was controverted., whether. he was-to be Prelidentan the Parlia-" 
'-ment, therefore. by the x AW 1 Par. Ch. 2. He is deflap'd to be 


Prefident in all Courts ,. and he did prececd by vertue of this Act 
in Exchequer, 4ill ke was diſcharg'd R 
4170 1663., 1 oC of | 


Theſe 


FOI 


His Majeſty by a Letter in | 
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Theſe words, And ſicklike other Lords as ſhall pleaſe the King's 
Grace: to Jubjoyn: to'them of bis Great Council, 'who ſhall have Fotez 
to the number of 3, or 4, are all the warrand that there is: for no- 
minating the: extraordiwary Lords of Seſſion, who cannot exceed 4. 
"They are ſtill named by a Letter from the King, as the ordinary 
Lords are, but rhey are not examined hke them; and theſe extra- 
ordinary Lords are marked in the' Booksof Sederunt after all the or- 


dinary Lords. | 


\Hcſe words, And ihe Lords to ſubſcrive all Deliverances, 

and none other, 1s allthe warrand that was farthe Lords ſub- 

ſcriving all the Bills for raiſing Summonds before the Criminal Court, 

but I think theſe general words ſhould be reſtricted, ſecundum ſub- 

 jedlam materiam, as all general words in Law ought to be, for we 

ſee thatnotwithſtanding of theſe general -words, the warrands for 

raiſing Summonds before the Privy Council are ſubſcrived only 

by Privy Counſellors, and nowthe Juſtices are, only in uſe ro ſub- 

ſcrive their own Bills, though the other Lords of Seſſion are not ex- 
cluded from that power, . 


His A& is the warrand that the Lords have for making A&s 

o) Sederunt,which were 10 called, becauſe the Lords fitting 

are marked , Sederunt ſuch and ſuch men 3 but theſe Ads are to 

reach'no further than the ordering of Forms of Proceſs, or the' re- 

pulating their own Houſe, and therefore this A& fayes, For adviſing 

and making of their Rules and 1[nſtitntes for the order of Juſtice ; This 

ſame power 1s almoſt allow'd by all Nations to their Supream Judi- 

catures, Vin, Comment. ad $. 9, Inſt. lib, 1. til. 2. Chriſtin. Val, 2, 
Deciſ. 51.. num. I. | 


PF His diviſion of the Kingdom , in order to the calling Cauſes, 4 cT 

15 now 1n Deſuetude 3 for all Cauſes are now Enrolled accor- 44. 
ding to the order of the returns of the Proceſs, vid. AF. 16, Se, 3. 
Par, 2. Ch. 2. Artic, 1, | 


N: Sefſion fits now on Munday, and fothis A@ isin Deſuetnide; ACT 


Suſpenfions are called on Tyeſday and Wedneſday, and ordi- 
nary Actions upon Thurſday, Friday, and Saturnday, . | 
; The Friday was allotted for the Cauſes of the King and Queen, 
and the Actions of Minifters and Stratigers; but by the Regulati- 
ors the Kings Cauſes" may- be call'd''on any day, the Party De-' 
fender being advertifd 14,  dayes before, of the particular day oh 
which it is to be called: ' It has beers doubted before this A&, whe- 
ther the Queens Cauſes fhould enjoy "the priviledge' of the Kings 
Cauſesz And' the priviledge is by this A@ extended to her, &- ifs 
Anguitz privilegia ad AngiStam ſunt extendenda, I, 31, ff, de Legi- 

Fs A 


bus. | 
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ICT 
49. * 


' TOw the Lords fit from 9; to 12. and they fit down ſometimes 
before 9. asoccaſion requires. . 


C Ota, By this AQ Partics were allow'd to plead their own cauſe, 
p* io N and they needed not have Advocats, except they pleaſed, 


but no other Party not contain'd in the Summonds can have liberty 
to ſpeak; But the Lords can now hinder Parties to Plead, or force 
them to have Advocats, to ſhun confuſion and nonſence. Ttſeems 
alſo that though an A&ion be to a mans behove he cannot be al. 
low'd to ſpeak, except his name be in the Summonds. 


4A CT m— order of Tabulating Summonds is now much alter'd, for no 
52. Summonds are Tabulated except A&ions of Declarators, Im- 
probations, Contraventions, and other AQions at the King's Ad- 
vocats inſtance, upon the back of which Summonds he Writes, 1a: 
buletur erga diem wks proxime ſequentem, and except thisbe writ- 
ten upon it, the Aion cannot be debated 3 and ſome think that if 
the Action be called without this, a Decreet thereupon pronoun. 
ced would be null, | | 
ACT Trnefſes are now examin'd by one of the ordinary Lords in 
53. the afternoon, -as here, and that Lord who fat laſt Week 
in the Outer-houſe does the next Week Examine Witneſles, 
ACT He Z2zorum of the Lords by this At is ten, either ordinary or 
57. . extraordinary, for either make up the Zzorum; but now 


eight Lords with the Prefident make a 
proceeds from the 44. AF 11. Par, Ja. 6. 

Nota 1. By this A& that adviſing of Proceſſes cannot be recom- 
mended to any particular Lord. h 

Nota 2., That by this A& publication of Witneſſes is allow'd, 
elſe how 1s it ordain'd here that publication of Witneſſes ſhould be 
before the hail Auditor, and Advocats were allow'd to ſee the De- 
poſitions, and to debate againſt them, till the year 1666. at which 
time this was diſcharg'd, upon pretext that Advocats did ſpend too 
much time in debating againſt the Depoſitions, and that Witneſles 
Depoſitions were more to be credited when no man was to ſee them, 


zorum, which alteration 


or knowthem, than when the perſons intereſted were to fee them, 
| becauſe it was probable they wauld take pains to pleaſe them: But 


we find great miſtakes by not letting Advocats ſee the Depoſitions; 
ſince they mightclear many things that ſeem inconliftent, and which 
depend upon other matters of Fact , and .it'srather preſumeable that 
Waitnefles knowing that what they ſay is not tobe ſeen, will take li- 
berty to Depone too liberally, the not publication alſo.of the De- 
poſitions tends much to, make Judge Arbitrary, fince the warrands 
whereon they. proceed js nat known 3 and publication of Teftima- 
mes is a kind of confronting Witneſſes with the Parties, which is 
oft-times very uſeful, and thig-. publication. is for theſe .reaſons 
allow'd by the Civil Law, and in moſt Nations, vid. Marant. de 
proceſſus publicatione , and in Erglend ini all caſes, and is even with 
us allow'd in ſome caſes yet, as in Falſhood, © Clerks 
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'FDLerks to the Signet are now called Writers to the Signet, but theig ACT 
Fees ſpecified by the next AC are innovated by the Regulati- — 

ons; at firſt there was but one Clerk of Seffion, who wascalled the *** 
Clerk of Council, asis clear by the 53. A& of this Parliament, and 
he was choſen per vices, out of the Writers to the Signet g but all 
the Writers to the Signet, or Clerks of the Signet, were at firſt ad- 
mitted to be preſent at the deciſion of Cauſes, whereof this AQ is a 
Veſtige 3 Thereafter there were two Clerks of the Seffion, and at 
laſt three, but leſttheir number ſhould increaſe, by an unprinted At 
of Parliament, it was declard that they could not be moe than 
three, notwithſtanding whereof, in Arno 1661, The Regiſter ap- 

inted fix, whereupon the King by his Letter in Anno 1576. re- 
duced them again to three, and now again there are fix Clerks , as 
before the year 1675. 


T isappointed by this AR, that deliverance upon Bills preſented ACT 
to the Seffion be only Written by a Writer to the Council (that 6I, 
15 to ſay, a Clerk of Seffion ) and not by a Writer to the 


Signet, | 
BY the laſt words of this AQ it appears that an Adyocat may be ACT 
compelled to plead for any man, except he can alledge that 64- 


he has been employed for the other Party, or the like, &c. which 
is conform to the Civil Law, /. 7. C. de poitnlando. 


B* our preſent praftice Advocats and all remove at the adviſing ACT 
of the Cauſe, though in Exgland and France Cauſes are openly 66. 
adviſed, which diſcourages very much all arbitrarineſs- 


Hat Advocats ſhould propane all their Dilators together the 4CT 
} ſecond time, is ſtill ordered, but never obfervedy for where 67, 
the Dilators are of importance, or intricat, the Lords will allow 
them to be proponed ſeparatly. | SHS 


ACT 


Y this Act ſuch as miſrepreſent the Lards .qr accuſe ther pn- G2, * 


ID juſtly, either by « formal Proceſs, or to the King,, are to þe 
puniſh'd Arbitrarly by way of Action, for they are here appointed 
to be called before the King, but ſuch as diſhonowr-or lightlie them, 
are to be puniſhed by the Lords themſelves; and the Lords are in 
ufe to ſend ſuch as cantemn them or their orders ta the Caſtle, or 
Folbooth, orto ordain'them ta crave pardon upan their knees, &'c. 
ſuitable to the offence. Aut 
The Lords are to this day free of Taxations, conform to this Act; 
but of late if there be no exception, of them in the Acts impoling 
Taxations, they are inuſe to get a Letter from the King, declaring 
them free, though this tpay ſeem needleſs, hecauſe of 23. AZ Par, i, 
-Cb. 1. and the 23. A& Par, x. Ch. 2. Ott 0 
Thoughthe Precedency due to the Wives of Lords of the Sell 
en, or Advocats, be continued with them after their Huſbands 
. Mm 2 death, 


eA1CT 
69, 


watoribus, Ft immunity from Taxes is not extended to, their Wiyes, 
. Stockman.” aſs Naa 


 Committer, it is neceſſary. to call the appearand Heir, becauſethis 


.deceſſor had remain'd with him, $. Nor autem omnes 1. Inſtit. de 


chbng "4 


O lſervations upon the frah Parkament 


death, which we derive fromthe Civil Law, /. femina 8. ff, de Se- 


4 


eciſ. 65. 


A 4 
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King Javes the fifth; Parliament 6. 


Te: regularly Crimes die with the Committers, and can- 


" W - not be puniſtrd. after their death, yet by this A it is or- 

dain'd that Treaſon may be purſu'd after the committers 
... death; which holds only in Treaſon committed againſt the 
Kings-perſon and Common-wealth, that is to ſay , in perduel/or, 
where there is a deſign againſt the Kingdom, ſuch as raiſing 'War, 
Pringing in 'Forreiners, &*c. but holds not in ſimple Treaſon, :or 
leſe Majeſtie, ſuch as are the keeping out of a Caſtle, or in of- 
fering to detain the King's Perſon Priſoner upon: any private-ac- 
count, for the words againſt the King's Perſon , or Common-weal 
are copulative; ,neither dpes this A hold in Statutory Treaſon, which 


are meerly Treaſons by vertue of a Statute, ſuchas Stealing in Lan» 


ded men, or Murder under truſt, e*c. 
: In all cafes where Treaſon is to be purſued after the death of the 


Lend hc _ 


Tight.as appearand Heir, 1s.to be forefaulted by the ſentence ;,;byt 
though it 1s ordinarly believ'd that the bones of the Committer muſt 
be raiſed and brought'to the Bar; yet this 1s not neceſſary. _ 
.. Nota, That the Common or Civil Law is a ſufficient warrand-to 
ſaſtain Actions. in-this Kingdom, becauſe of its great equity, except 
Where the ſame:is over-ruled by a contrary Law or Cuſtom. _.. 
The Civil Law to which this A relates, is /. «lt, fe. adl. Jul. maj, 
Extinguitur crimen mortalitale niſt forte quis Maje(tatis rens fuerit,” It 
has'been much doubted amongſt Lawyers how far 'the Deli&. or 
Crime of the Predeceſſor ſhould infer Action againſt their Heirs, 
which may be reſolved in theſe concluſions, - | 
I, Thatall corporal puriiſhment expires with the Committer, ax 
20x 4 caput ſequitur,>in$t1t. lib, 4.' tit. de nox, "A@.8. per tot. &F. 5. 
2.Asto any Civil concluſion, & quoad intereſſe pecuniarinm;the Civil 
Law did only ſuſtain reſtitution againſt the Heir in two caſes, vis. 
Tfeither Litis-tonteftation had' paſt in the Defunis own time., or if the 
Heir had got advantage 'by the Crime or Deli of his Predeceſſar, as'1f 
for.in{tance, the'ſtollen'Goods, -or the Money conceal'd by his Pre- 
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perpet, & temporal, AGion, . - 

3.” By the'Canon Law the Heir was lyable to refound the 'dam- 
nage:done by the Predeceſſor, though there was neitber Litis-core- Ul 
teſtation paſt inhis time, nordidany advantage remain with his Heir, P! 
cap. ult, ext. de ſepult. cap. inliteris ext, de rapt. And though the opt 
nion of the Canoniſts ſeem to the Lawyers of this age more equi- = 


_ buy 
P*4 


table, they thinking Litis-corteſtation but a ſubtilty, yer 1 _— 
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of King James the fifth. 
that there was very much reaſon for the Civil Law to require Litzs- 
conteſtation, fince if the Defunct himſelf had been purſu'd he might 
have allcadg'd many things which might have defended him that were 
unknown to. the Heirz as for inſtance, he might have alleadg'd that 
the Sheepailedg'd to be ſtollen were intrometted with by the Owners 
warrand, and might havecited Witneſſes who were preſent, which 
the Heir could not know ,-. and yet our praQtice follows the Canon 
Law, as more conſcionable, | | | 

I find that in the 5, Council at Conſtantinople, it was after debate 
found that Origin and Theodorus might be Anathematiz'd after their 
death, though Vzgilius then Pope of Rome maintain\d, eminem poſt 
mortem condemnandum, and this occation'd a great Schiſm. 

There is interpo{d betwixt this and the next Ac a diſtin AR 
3n the Black Imprefſion, whereby the King and Parliament ordain 
ſeveral Acts paſt in the laſt Parliament to be now pronounc'd and 
authoriz'd by his Grace and the three Eſtates, which has been left 
out, becauſe the way of authorizing Ads now, is only by His Ma- 
jeſties touching them with the Scepter, and if they be Voted in a 
former Seſſion , they may be touch'd without any new Vote or 
A&3 bur if they were paſt in a former Parliament , they muſt 
have a Vote, elſe they cannot be call'd the ARts ofthe preſent Par- 
liament, 


He King here Revock'd when he was in France, and his Re- 

vocation is fubſcribed by a Notar , which was at that time 
ſufficient , but his ſupplying the Solemnities by His Kingly power, 
was unneceſiary, forthe King cannot ſupply the want of Solemnities, 
either in his own or other mens Acts or Deeds, there is little in 
this Revocation different from what was in former Revocations, 
fave that , 40, The King Revocks all Tacks and Afﬀedations 
made for longer ſpace than five years 3 which Article is alſo repeat- 
ed in the 31 AG Par. 1x J4.6. and the reaſon of 1tis, becauſe 
there is too great a reſtraint laid upon the King, by theſe long 


þ 


Tacks, hindering Him thereby to improve His Property , or Ca» - 


ſualty ; - for which Reaſon likewiſe , long Tacks ſet by Tutors, are 
not allow*d , and though this may ſeem only to extend to Tacks 
ſett by Kings in their Minority 3 Yet by the fame Reaſon, and 
upon the ſame A&, a Tack of the Cuſtoms ſet by the King in His 
Majority, to Fleming and Peebles, was Reduced before the Exches 
quer , November 17, 1634. becauſe the Tack was ſett for ſeven 


years. 29, The King here Revocks all Rights made by Him, by evil 


or falſe Suggeſtion, or by expreeming of a falſe Cauſe, though or- 
dinarly falſe Narratives do not Reduce Deeds betwixt Majors; this 
Lawyers terms ex ſuppreſſione veri & expreſſione falſi; and this ar- 
ticle of Revocation , agrees with the Civil Law , 75d. tit.C, de 
precib; off erend, &- tit, C, ſo contra jus wel atilit, public. 

His Majeſty bere Revocks all Tagks and Aﬀedations made in his 
minority: for longer ſpace than fi Eirs, which is likwiſe a Clauſe 
repeated in all the poſterior Revocations, and though it'may m_ 
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Obſervations upon” the frxth Parliament * 
that no Deed done by a Minor in his Minority ,” is Revockable; 


except Leſion could be alleacg'd 5 yet Craig is of opinion , that 
the very ſetting of a Tack isa Lefion , though it be not ſet under 


? . thetruevalue, Minorem enim ledi puto quodrei ſue libers adminiſtras | 
tione prohibentur lib, 2, deg, 10. | | 

- 

ACT "pH three Head-Courts to be held by Sheriffs, &c. conform to this 
Ad,are as follows the tirſt is upon the firſt Txeſday after the four- 


Ie tenth of Jannary , which is the firſt Tueſday after the twelfth day of 
| Tule: The ſecond Court is upon the firſt Tueſday after Law-ſindays 
The third is upon the firſt Txe/day after the twenty ninth of Septew- 
ber, which is Michaelmas day 5 but now they need not writ any ex- f 
cule tothe King, or Council, it they be not-perfonally preſent, 
This A& makes a difference betwixt ſuch as owe ſute and pre. ] 
ſence, and theſe who owe ſute only 3 all ſuch Barons and Free- 
holdersas owe ſute and preſence, ought to be preſent in theſe head 


Courts; but this A& determines not who owe ſute and preſence: . 1 

and though the 2 cap. 2 Stats Rob, x, Statutes that noneowe ſure [ 

and preſence , but theſe who are exprelly lyable thereto by their | 
Infeftments g yet by our preſent practice, Vaſlals of Ward Lands, \ 

and conſequently of taxt Ward Lands , are alſo lyable to compear © 

in the Superiours head Courts, without any Citation , though { 

they be not Cited ; and though this be not exprefſt in their Infeft- \f 

ment, for koc ineit, in the nature of their holding, butVaſfals who e 

hold blenſh or teu ,' are not oblig'd to compear without Citation, C 
Except they be thereto ty'd by their Inteftment , March 12. 1630s. d 
Biſhop of Aberdeen comra his Vaſlals. And by this A& alſo, the V 
Intefrment is made the rule of compearance 3 theſe who owe I 

fute only , are only oblig'd to ſend an able man to attend, and 7 

/ #{erveuponinqueſts; and ordinarly Charters bear tres ſeFas cnrie. - 

: ; ( 
ACT His A& appointing Sheriff-deputs, and all other Deputs to be b 
73, *=* ſworn yearly is in Deſuetude, - 
Ip r 

ACT *T" His AC appointing all Executions even 'of Letters} by war- b 
74s rand of inferiour Courts to be ſtamped , was running O 
in Deſuetude, till it was revived by a Deciſion in Faruary 1681. | 
where an Execution proceeding upon a warrand before an inferi- ' 

our Court, was found not ſufficient , becauſe not ſtamped , and P 
Horning and other Executions before the Lords werealways null by ” 

way of aQion, if not ſtamped, Fuly 2. 1670. © 0 

This AQ appoints that all Mayors and Officers ſhall have a Sig- 4 

net, bearing the firſt Letters of their Name, or ſome other Mark T 

that ſhall be univerſally known; and therefore, though the Exe. : 
cutions bear that they were amped , yet if they do not appear to ſc 

be ſtamped, the Executions may be quarre]V'd as null , eſpecially b 

if they be recent, even as Teſtaments were null by the Civil Law, c 

if they did not appear to haWfrman inſculptamg, ſigni imaginem, 4 


l. 22.4. 6. qui teſtament, fac. but on the contrary, if the Executi- 
ons bear not that they were ſtatped, they will not be valid, though ” 
- they | 
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» of King James the fifth! © © wp 


they appear to be ſtamped, becauſe another than the Meſſenger 
might haveaffix'd that ſtamp, Yid. obſerv. on 33 AG Par, 5 Ja. 3. 


' A Lbeit this A& appoints all ſuch as execute Sheriffs or Barons ACT 
Precepts, &c. to leave Copies; yet it has been found, that 75: 
the execution of a Barons verbal Precept needs no Writ, but may 
be provid by Witneſſes, But this was betwixe a - Baron 
and his Tennents, where there needed no written Precepts 5 
whereas this A& requiring written Executions, 1s only to be in- 
terpreted , where there are written Precepts, becauſe it ſays they 
ſhall 3ndorſetheir Executionsz and there can be no Indorfation, where 
there 15 no written Precept. : 
It is requir'd by this Ad, .that the Executor ſhould ſhow the 
Letters, whichare his Warrand, and that he ſhould offer a Copy to 
_ the Servants, and yet both theſe are in Deſuetude. | 
This A& requires ſix knocks , and the affixing of a Copy upon 
the moſt patent Door ofthe Defenders Dwelling-houſe, which the 
Lords found was only in the caſe where there could be no entry, 
but found that there was no neceſlity of knocking when the Door 
was patent, and Servants found therein, December 11. 1679. Coun- 
 teſs of Caſjals contra the Earl of Roxburgh 3 but it may be doubted 
ſtill, whether fix knocks be neceſſary where the Door is patent, 
\ but no: Servants within, and the Act fays only , that zf they get 0 
entreſs , they ſhall knock, though a man may be cited in an or- 
dinary aftion , by a Copy left at the Inn where he ſtayed fourty 
days; yet a man cannot be Denunc'd upon a Copy left at his Inn, 
which is ſo determined in odium of his Eicheat, November 20, 1672. 
It has been doubted , whether a Meſlengers Execution , bearing 
; that he came to the Defenders Houſe, and was by force keeped out , 10 
that he could not give a perſonal Citation; if in that caſe the De- 
fender ſhould be holden pro confeſſo, as perſonally apprehended, it 
being offered to be proven that he was really within, and ſome of - 
the Lords were of opinion , that he ſhould be holden as confeft, 
the Meſſenger proving that he was within 3 or if the Execution 
had born that he and the Witneſles had given a particular evidence 
of their knowledge of his being within, Others thought that he 
ſhould be holden as confeſt , unleſs be could inftruct that he was 
alibi, 1n regard of the Contumacy z But moſt refolv'd, that bold- 
ing asconfeſt, being a ſolemn and important Certification, peculi- 
ar to Scotland that the aſſertion of the Meſſenger, and his executi. 
.on , ſhould not be ſufficient , nor put the Defender to alleadge 
alibi, but that warrand ſhould be granted to cite at the Mercat 
Croſs, with Certification to be holden as confeſt , July 5. 1670. 
Lindſay and Swinton contra Inglis, This order of citing, firſt per- 
ſonally, and failzing thereof, at the Dyelling-houſe , was allow'd 
by the Civil Law, /, I« $. 1. ff. de lib, adgno. And all theſe prati- 
cal queſtions are much cleared by Chriſt. ad leges Mechlin, lib. pri- 
210 , tit, 1. articulo 14, in fine , where it will be found that the 
being holden pro confeſs, 1s not a Certification peculiar to our Nas 
tion, for other places uſe it, as Brabazt, 
Nn 2 ; This 
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Obſervations upon the ſixth Parliament © 


His Ac appointing all Notarsto be examined by the Sheriff, 
and that the Sheriff keep a Book containing their Subſcrip- 
tions, is in Deſuetude. | 


His A& appointing all Seafins upon Precepts out of the Chan- 
cellary , to be given by. Sheriff Clerks and their Depurs, 
15 declared by the 15 A&# 18 Par.Ja.,6. to extend only to Precepts paſt 
upon Retours, and not to Seafins paſt upon other Precepts; and 
It is very obſervable , that though that laſt A& Narrats that this 
AG appoints ſuch Seaſins to be taken by Sheriffs and their Clerks, 
yet there is no mention here of Sheriffs, but only of Sheriff Clerks, 
and yet the Lords of Seffion do now find Seafines null, ope excep- 
tionis , except they be given both by Sheriffs as Baillies, and She- 
riff Clerks as Notars. 

The Reaſon why Seafins upon Retours muſt be given by the 
Sheriffs is, becauſe he is to anſwer for the Retour'd Dewty, for 
which he ordingrly takes ſurety when he gives Seafines , and at the 
delivery of the Precept, there js a Note made by the DireQor 
of the Chancellary in the Reſponde Book, bearing the ſums for 
which the Sheriff is to take Surety, and he1s to be Charg'd, and 
compts therefore yearly in Exchequer by the 99 AG 7 Par, Fa. 5. 
and 64 AG 11 Par, and 124 AG 12 Par. Ja. 6. Ws 
EET 
His A& is in Deſ#etude fince the Regiſters were introduced in 
anno 1617. | 


rs the Kings Charter, or the Counterfeiting of it, was of 
old Treaſon , but the falſifying the Charter of a privat per- 
ſon was only to be puniſh'd by Mutilation, R. M. Gb, 4. cap. 13, 
and thereafter , by the loſle of the Right Hand, Statut, Alex. 
cap. 19. 

"By this AF all Falſhood is puniſhable conform to the old Statutes, 
which are theſe I related, and conform to the Civil , and Canon 
Laws, and that was deportatio cum publicatione bonorum , |. 1. $.ult, 
if ad I, Cornel, de falſis, but becauſe this Act relates only to 
falſe Inſtruments, therefore by the 22 A# Par. 5. Q. M. It is 
extended to all Evidents, but becauſe both theſe Ads ſtruck only 
againſt falſe Notars; therefore by the 22 A& Par. 23. Ja. 6. All 
Forgers of any Writs, and all who are in acceſſion thereto , are to 
be puniſh'd; and Death 1s the ordinary puniſhment with us, 
though ſometimes ,. if the matter be ſmall, the puniſhment is leſ- 


ſened, 
As to falſe Witneſles, 73d, traF, Crim. tit. Falſhood., 


Y this AR there muſt be ſtill Inſtruments taken yn the hands 
of the Clerk of Court, if aty be taken at all ; but if the par- 


ty be jealous ofthe Clerk of Court,: he may take another Notar w_ 
| im, 
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-kim ;-and+ take alſo: Toftraments'in his hands, after the form and 


Ml 


. manner preſcribed by this AG. | 


6 Otwithſtanding that by this A& no Commiſion can be grant- 


1 VN <d to apprize Lands, or ſerve Brieves to any but to the 
Sheriff if Heretable ,' yet it is ordinary now for the Lords to grant 
Commiſtions to their Macers, in both theſe caſes, who are there- 
by made Sheriffs in that part, and this A of Parliament being ob- 


\Jected againſt Struars Service, 26 Feb, 1681, It was found to bein 
- Deſuetude. ales | 


= 


þ Fogg betwixt the King and his People, is puniſh'd 


by. tinſel, or loſs of Life and Goods, by the 43 4# 2 Par, 
F42.1, And by this A& it is ordain'd, that ſuch as make Leafings 


of His Majeſty to his Barons and great Men , ſhall be puniſhed in 
the ſame way as they who make Leafings to His Majeſty of His Ba- 


rons and Lieges, and though there ſeem'd a clear parity of Reaſon 
for this, before the AQ,and that eadeze ef ——_— idem eft afjeFus 
correlativorums 5 Yet our Predecefiors would not extend Crimes 
by conſequence , and by the 205 A& 14 Par. Ja. 6, The hear- 
ing and. not reycaling, and apprehending ſuch Leafing-makers, is 
puniſh'd as Leaſfing-making, ob 


Y this AZ there is. an Indemnity granted under the name 
'L I ofa generalRemiſhon;but though in general Remiſſions and In- 
demnities there needs noextrad be taken ofthe general pardon, yet 


here every man is totakeanExtrattofthe Pardon, 


Nota, That though ſuch as keep correſpondence with Rebels 
after their guilt, bepuniſhable as Traitors, yet here ſuch only as 
kept- intelligence with the Dowglaſſes , and with Klppindie their 
Eam,which is an old word ſignifying Conſine, after the doom of For- 
faultor againſt them,are declared!puniſhable,and this ſeems juſt where 
the Crimes were not clearly underſtood by the people to be ſuch. 


——_— 


King Janes the fifth Parliament 7, 


Seffion, but this is in Deſuetude 3 for Vice-Prefidents -are 
choſen by the Lordsin abſence of the Prefident,and thus the 
Lord Stairs was choſen Vice-Preſident in Sir John Gilmor's 
abſence, 1653, Likeas, though by this A& the-eldeſt Lord is to 
| be Prefident in abſence of the Vice-Preſident , yet now 1n abſence 
of the Preſident the Vote of the Lords elects him who is to Prefide 


B this Ac there ought tobe a conſtant Vice-Preſident in the 


in his place, | 
| Oo I 
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Obſervations upon the ſeventh Parliament 
It is alſo obſervable that our Kings have been fo jealous:of fuſfe- 
ring any Act of the Pope to have authority, without being ratifi- 
ed by them as Kings, that the Popes Ratification . of the Colledge 
of Juſtice being thought convenient , becauſe of the afſignation-of 


ſome Ecclefiaſtick Benefices, for its better ſupport, the King does in 
this Act ratifie and confirm the Popes Ratification of the King's firſt 


Act. 


Heriff; Stewards, &c. compear yet yearly in Exchequer, and 
make their que, and the time of their compearance 1s in Fly, 
vid. ſupra obſ. on AF 77. Par. 6. Ja. 5. | ” 


Bobs is expreſly diſcharged by the 25 Cap, Stat. K. Will, and 
by the 22 Cap. Stat. 1, Rob. 1. They who take Lands to Champart, 
are to be in the Kings will, -and loſe their employment for all their life. 
time, Champart is a French word, ſignifying a part of the Land 
controverted, ſo that whoſoever takes part of the thing <controver- 

ted, per paGJum de quota litis, falls under that Law. By this A& 
Whoever takes Rewards or Buds are puniſhable by tinſel of. Ho- 
nour, Fame, and Dignity; and by the 93 A@, 6 Par. Ja. 6. the 
taking by their Wives and Servants, which was here omitted, is 
puniſhable by Infamy, Deprivation, and Confiſcation of all the De, 
fenders Moveables. 9G _- 

By this Act, giving of partial counſel, that is to fay, conſulting, 
is declared a ſpecies of Bribing, though nothing be taken, at leaſt 
It is puniſhable as bribing, ſothat it ſeems a Judge may not conſult 
albeit he abſtain from. judgingin that cauſe. 

Theſe words, That he ſhall take no further Rewards nor Buds than 
7s permitted of the Law, are ſet down to ſhew that Judges may law- 
fully take the Quota allowed by Law to Judges, which wecall Sex- 
tence-money, and the Civil Law Sportule.. 


The taking Bribes was in the Civil Law puniſh'd per I. Fuls repe- 


tundarum, 1, 1, 3, 6. d. t, And the pumiſhment was death, if Mo- 
ney was taken to pronounce a Capital Sentence, -or Confiſcation of 


Goods, and Baniſhment in other caſes, l, 7.9.3, cod, tit. but by 


the Dofors, and in our Law, this Crime is called Barratrie. 

Such as defame Judges as Bribers , are puniſhed here as Bribers; 
but befides the pena talioxis which is inflied upon all ſuch as mur- 
mure againſt Judges ; there is likewiſe an Arbitrary puniſhment ad- 
jected , and either the King or his Council are Judges competent 
to the cognition of this Crime by this Act, : "IR 

"Note, That if a Spiritual Man murmure againſt any Judge, he 
has the priviledge to be called before his own Judge ordinar by 
this Act 5 but this revocatio fori is not now in uſe fince the Refor- 
mation. 


Aſe Infeftments are theſe which are given to be bolden of the 
Diſponer, which are valid Rights in themſelves, though they 
never attain poſſeſſion, for elſe they could not give good Intereſt 


to reduce the Rights that may hinder them to attain Inn. 
| | / Theſe 
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ef King James the fifth, 143 


Theſe baſe Infeftments are introduced with us contrary. to the prin- 
ciples of the Feudal Law , which allows no Feudal conveyance 
without--the' Superiors - coriſent , and were introduc'd rather by 
accident than upon defign. This 4 upon. which they are 
founded being introduc'd -rather to ſuppreſs- ſimulate Infeftments, 
than to ſtrengthen baſe Infeftments, and the great. priviledges a- 
rifing to them now, did inſenfibly grow from the favour which our 
Law ſhewed alwayes to lawful Creditors , even as the priviledge 

of neceſſitating Superiors to receive Comprizers did. 

Baſe Infeftments, though: yet wanting poſſeſſion, are preferable 
to poſterior Arreſtments, but they are not preferred. to poſterior 
Life-rent Eſcheats,exceprt they attained poſſeſſion ## curſu rebellionis, 
Feb,21.1667; Milx contraClerkſor 3 and before this AF of Parliae 
ment, 1540. they were ſtill preferr'd to poſterior publick Infeft? 
ments : But by this A@ it is ſtatuted that publick Infeftments cloath- 
ed with Poſſeſſion for year and day. ſhall be preferr'd to baſe In- 
feftments not cloathed with poſlefſion , though prior, which pre; 
ſumptione juris & de jure, are by this declared to be fimulate 
Rights, - | | 

But though this AFrequires that. the publick poſterior Ttifefrment 
be granted-for onerous Cauſes, yet a publick poſterior Infeftment; 
though gratuitous, will be preferr'd,3 March, 1626, Law con. Balgow- 
ie, But this may be doubted becauſe of this 4, and in that Deciſion 
the publick Infeftment was preferrd, becauſe Inhibition had fol- 
low'd. thereupon, for any Act that can take off the preſumption of 
ſimulation , and which will make the Infeftment any way to be 
known , doth fortifie the Infeftment, as well as if poſſeſſion had - 
follow'd ; and fo an Inhibition following upon the debt. for which 
the baſe Infeftment was granted, will prefer that Infeftment to x po- 
ſterior publick Infeftment, without neceſſity to reduce ex capite [+ 
hibitionis, and an Infeftment following upon an Appryzing was with- 
out reduction ex. capite Inhibitionis, preterr'd to a prior baſe Infeft- 
ment, though clad with poſſeſſion, becauſe the Appryzing follow'd 
upon a debt whereupon: Inhibition was ſerv'd before that baſe In- 
feftment, the ſaid 3 of March, 1626. 

And likewiſe, if other diligence was done, or the time was ſo 
ſhort that a years poſſeſſion could not be attain'd, then a Terms poſ- 
ſeffion was ſuſtain'd 3 orthough there followed no poſſeſſion at all, 
the baſe Infeftment will be preferr'd to a poſterior publick Infeft- 
ment interveening, before the poſſeſſion could be acquir'd, 13 Feb, 
1624, Poſſeſſion likewiſe of a part of the Land ſuſtains the Infeft- 
ment for all, but this ſhould holdonly in Lands erected in a Barony, 
or ſuch wherein one Seafing may ſerve,5 Feb.1668. Ker contra Ker. 

Hope in his leſſer Practiques 1s of opinion, that in the concourſe : 
of two baſe Infeftments,the prior will be.preferr'd i petitorio, though 
no poſſeſſion follow'd thereupon , which ſeems to be reaſonable, 
becauſe before this Act of Parliament, js illud obtinebat, and by this 
Act, Nibil quoad hoc eft innovatum 5 yet de praficaa baſe Inteftment 
is as null till it be cloathed with poſleſſion , as an Infeftment 2 we 
Is beforeit be confirmed. | 
2 Oo a If 


Obſervations upon the ſeventh Parliament 

Tf neither of the two'baſe Infeftments. be cloathed with -poſſeffi- 
on prior iz tempore eF prior in jure. | | 

The Huſbands poſſeſſion was alledg'd to be the Wifes poſſeſſion 
as to her principal, but not guoad her. additional Joynture, 7 Decemb. 
I 664. oF Craig contra Lord Lonre; and in'our Law the Huſbarids 
poſſeſſion is accounted the Wifes poſſeſſion whether the Huſband 
poſſeſt by himſelf, or by Wod-ſetters, or Comprizers deriving Tight 
from him, though it was alledg'd that this was not the Huſbands 
poſſeſſion, they. having poſleſt proprio jure, which priviledge is not 
only introduc'd ob favorews dotis, but becauſe ſhe'could not poſſeſs, 
| for which reaſon likewiſe a baſe Infeftment for relief is preferr *dto 
a poſterior publick Infeftment upon a Comprizing, albeit the Cau- 
tioner was only charged to make payment,which was found a ſuffici- 
ent diftreſs,28 J=ly,1625. Asalſo,afterafolemn diſpute,the Lords did 
prefer a prior baſe Infeftment for warrandice,though not cloathed with 
natural poſſeſſion'to a poſterior publick 'Infefrment, 9 January, 
1666., Brown.contra Scot, But: here the Infeftment of warrandice 
was given ſimul & ſemel with the Infeftment of the principal Lands, 
ſo that there remains ſtill a doubt as to Infeftments of warrandice 
given ex intervallo, butInfeftments for relief werenot found ſafficient- 
ly cloath'd with poſſeſſion, by payment of the Sums for which they 
were granted as Infeftments of warrandice are by poſſeſſion of the 
principal Lands, becauſe it was alledgd that it was more natural 
that the poſſeſſion of one Land ſhould cloath the Infeftment of ano- 
ther, than that poſleflion of Annualrents ſhould cloath an Infeft- 
ment of Land, and that there might be greater collufion in payment 
ot Sums, than in poſſeſſing of Lands, becauſe Creditors might alter 
their Sums, and take new Afſignations, or retire old Rights, where. 
as no man could quite-his principal Lands, 26 Jxne, 1677. Cra- 
ey0nd contra the Tennents of EaSt-barns. 

But a Fathers poſſefon as Life-renter was not ſufficient to pre- 
fer a baſe Infeftment given to the Son to a poſterior publick In- 
feftment granted to a ſecond Wife, or to any Creditor the like in a 
baſe Infeftment granted by a Good-fir to his Oye by the Daughter, 
which was not found ſufficient, being :cloathed with the foreſaid 
Civil poſſeſſion of the Good-firs reſervation of Life-rent to exclude 
a poſterior publick Infeftment , 17 of «ly, 1635. And this poſ- 
ſeſſion by the Husband,,. or Father, or Diſponer, 1s called 
Foſſeſſzo per conſlitutum, and is not favourablein a competition with 
other Creditors, and therefore a FaQory granted by the Father to 
the Son to uplift the Mails and Duties of Lands diſpon'd, to be hol- 
den baſe by the Son of the Father, was not found ſuthicient tocloath 
the Sons Infeftment, though there were ſeveral Procefles intented 
upon the FaQory, 10 Fulz,. 1669. | 

This A& requiresnatural poſſeſſion, by labouring the Land,” or 
Civil ,, by uplifting the Mails and Dutiesz and before Regiſters 
were invented, that kind of poſſeſſion was only able to put their 
Creditors in avala fide, but though Civil'poſſefſion hath been found 
ſufficient, fuch as obtaining of Decreets,' and payment of Annual- 
rents, albeit the ſame had no relation to the Infeftment of Annual- 

C0) rent, 
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ent, ; but- was only rel 
- followed ; yet the ſetting of a Back-Tack by the accepter of a 
Wodſet, hath not been found ſufficient to maintain a baſe Infeft- 
ment; except payment of the Back-Tack-Dury had likewiſe fol- 
lowed, ſo: thar it appears that poſſeſſio Naturalis vel Civilis ſuſfictt ſed 
non ta-que 4 doftoritus dicutur civiliſſima, as is aBack-Tack. | 

By. this A# alſo, ſuch. as make double Difpoſitions to defraud 
their: Creditors, ſhall be declared infamous, and ſhall be puniſhed in 
' their perſons and Goods at the Kings pleaſure , and this puniſhs 
ment is extended againſt ſuch as niake double Afﬀignations, and 
the 140 AF Par. 12 J4.6. bears, That no Dewty fhall be Diſpor'd 


' to two ſundry perſons ,, which is Crimen Stellionatus by the Law, and. 


though. this 4# does not make double Diſpofitions tobe crimen: Stel. 
lidnatuis , yerit is fo in effect; but the Civil Law diſtinguiſheth thus, 
I, Quins duobus ff. ad |. Corn. de falſo Bui rem unan duobus vendidit 
dicens rem eſſe ſuame tenetur falſt, at ſb non dicat eſſe ſuam tenetur Stellio. 
natus. | 

Though by this A& Superiours receiving double Reſignations are 
quilty and puniſhable as faid is, and feing to receive ſuch Reſfigna- 
tions, - $a great prejudice , | becauſe it puts the Parties to.great ex- 
pences , and thar'the Superior is prefum'd to get, . and may get 
adyantage by accepting ſuch double Refignations, or contributing 
to the making of ſuch double Rights, therefore they ought 
likewiſe to. be lyable in Damnage and Intereſt to the Party in- 
juxed. | 


be directed againſt the Succefforsof the Defunds (they, being: 
of perfeR age) to enter to their Lands, within fourty days, Year and 
Day being firſt paſt , after the Deceaſe of the Predeceſlor , and 
a Comprizing being led upon their failzing to enter, the ſame ſhall 
be as. yalid as if they were Infeft, TEEL THE 
Nota, Though this AQ bears the being of perfeRtage, yet Mi-- 
nors may be. validly charged to enter Heir depraG3ca 3.” but ſeing. 
_ this AR/i5/ only made -againft ſuch as'may enter , but wiltully ly 
out-:» It might. have been doubted. whether Minors in Ward- 
Lands may be Charged to enter Heir, . for theſe cannor enter till 
they: be:twenty oneyears compleat 3- but by 'our conſtant PraGique 
they: may be Charged, fince this is neceffary for compleating the 


Creditors: Diligence." | 


Note, That this AQ does not appoint that generally fiich Execu- - 


tion ſhould: paſs/againſt'the appearand Heir, as if he were entred, 
but only that 'his'Kand may be apprizedz and thefefore qreri- 


#nr. what execution may: be gotten againſt his moveable Heirſbip,. 


and it maybe urg'd that the ſame may be. affeted , as the Dce- 
funds other moveablesy' for though they be Heirſhip , reſpecFn he- 
reds, yet they are' but 'moveables reſpeu Creditoris , for they be- 
come only Heirſhip-"after'they are drawn; and yet it hath been 
found; that the A nr may be' adjudg'd\, and by that 
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prifing 3 but there is a Warrand wanting in' this A&for apprifin; 
them .3- there is an Ac of | Sederunt [amo 1613. allowing 
Charges to enter Heir , to be raird within the Year and Day, but 
the Summons thereupon muſt be execute after the Year and Day 
expire , but not till the fourty days expire-after the execution of 
the Charge ; but this annus deliberandi, being introduced in 
favours of the appearand Heir, he may- omit the ſame, and Re- 
nunce within the year if he pleafeth ; Neither can an Adjudicati. 
on fullowing within the Year be challeng'd ex eo capite , July 14. 
1631. albeit that the ſaid AR appoints, that. a Charge to enter 
Heir may be raifd after Year and Day expire, after the DefunQs 
Death ; Yet the Year and Day muſt only be computed fromthe ap- 
pearand Heirs birth, if he 'was peſthume Spot, tit. Heirs, Living» 


ſtoun contra Houlerton , &* de jure civili poſthumms non habetur 
pro nato cums de incommodo ejus agitur I. etiam +, Ille , ﬀ. de 


HHINOT 


sf {m©.g the meaning of this AR ſeems tobe, that where Tradeſ- 
men , who are Free-men , either deſert their work, or de- 
lays the ſame , the Owner of the Work may chooſe other Free- 
men, or complain to the Deacon; Yet it was found in July 1675. 
by the Council inthe cafe of Borlards againſt the Maſons: of Edin- 
burgh, that where a Free-man either deſerted. or delay*d ,. the Own- 
er of the work might imploy any , even Unfree-men , though it 
was alleadg'd, it was not juſt to puniſh all the Free-men for the 
fault of ene; Nor was it convenient for. the: Comman-wealth, 
thar Unfree men ſhould be admitted, for whoſe work none can 
be anſwerable, | Aegd 


Tas AR is Yerbatin, formerly ſet downy A& go Par. 6. Ja. 4: 


BY the Civil Law, Teſtaments and all Writs of importance were 
to be Seal'd 3 and with ys-the appending of the Seal without 

the Subſcription of the Party was ſufficient, R.M./hb.3. cap. 8. num.3, 
&- 4. and.Papers were then Tri'd by compariſon of Seals, as\'now by 
compariſon of Subſcriptions z but by this A@ the Subſcription of 
the Party and Witneſſes is likewiſe to be added with the Seal, and 
thereafter, K. Ja. 6 Par. 6- AG Eo. all Papers-of importance are 
to be both Seal'd and Subſcrived 3 but now they need only be 
Subſcrived without being Seal-d 3 and though by this AQ, the 
Subſcription of the Notar is ſufficientz Yet by:that A& two'No- 
tars. and four Witneſſes are -requiſit, where the Parfy : cannot 
Write, | | {4 

By the 4 #@ Par. 9, Ja. 6. Writs thatare tobe Regiſtrated, need 
not be Sealed , but there is no. expreſs Law diſpenſing with Seal- 
ing , as to.other Papers. which need no Regiſtration, ſo that the 
not Sealing is in theſe warranted only by uncontroverted Cuſtom. 
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| Deciſion it would appear, that: they can only be affeded by aps : 
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- 'F* Mutilation and Slaughter, by this AF; From which, ſome conclud- 
ed that Murilation was puniſhable as theſe Crimes were; but the At ap- 
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points not the puniſhment to bethe ſame, but the way of finding Cauti- 
on to bethe ſame>and by the old Law,Stat, Rob.2 Cap. 11. Mutilation is 


147 


- [ re-riſing, and raviſhing of Womenare to beput under ſurety, as ACT 


I10. 


to be proceeded again(t as-Murder; but yet licet redimere vitamand it 


is not declar'd there puniſhable by Death , and in all rhe Journal 
Books, no man w:s ever puniſh'd with Death for Mutilation ; the 


puniſhment being ordinarly confiſcation of Moveables, and Aſ- 


ſythment to the party; nor ſee I any warrand for Confiſcation 
of Moveables , ſince the Crime is not puniſhable by death, ncr any 
expreſs Statute to warrand Confiſcation; I find that Mutilation is 


- infer d upon the cutting of a Thumbor Finger, though digitre was 


alleadg'd not to be membrum 4 but pars membri , June 27. 1677, 
and it was formerly found, July 15. 1642. Chen contra Mowat ; 
but though this may infer Mutilation 3 Yet I conceive it would 
not infer Di-membration , Yid. obſerv. on 28 vAF# 3 Par, Fa. 4. 


Y this At all the Lieges may ſell Fleſhes on Sunday, eMunday, 
and Thurſday , but thereafter all Mercats being diſcharg'd on 
Holy-days, there is an AQ of Town Council , ordaining theſe 
Landward Fleſhers to bring in their Fleſhes only on Tueſday, Thurſ. 
dayand Saturnday,and nortto fell in pieces, but in Quarters, which is 
confirm'd by a Decreet of the Sefton, Fuly 7. 1595. and ratifi'din 
the Parliament, 158 1. 


Rom this A it is clear that the AQs of Parliament cannot be 

Re-printed without the Kings ſpecial approbation even though 
the Lord Regiſter conſent 5; for elſe why needed the Regi- 
ſter get a Warrand by this AR , and the Cuſtom alwiſe is, that 
the Regiſter gets a ſpecial Warrand for that effe&t , and the Coun- 
cil-the 17 of November 1681. found that the Kings Printer hav- 
ing Re-printed the Ads of Parliament without ſuch a ſpecial War- 
rand , the Copies were Conkſcable and ſhould be burnt , and the 
reaſon of this is , becauſe of the great danger that may ariſe from 


the wrong Printing of Acts of Parliament , the difference of a 


word altering the ſenſe to a contrariety z but yet it ſcems the Re- 
o]iſter ſhould have liberty to Re-print them, ſince he is anſwerable 
for all the Errors; and therefore we ſee that the Regiſter uſed 
ſtill to ſubjoin his Subſcription to the As he Re-prints , as is to 
be ſeen at the end of the 15 Par, Ja. 6. where Sir Johz Skeen's or- 
dinary Subſcription is ſer down at the end of the Acts which he Re- 


_— and Sir Joh» Hay's at the end of the firſt Parliament; 
« I, b 


Q._ Mary 
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y, ACT 
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except the firſt, are Tempo- 
: .rary , for:encouraging of ſugh 


as ;'were to hazard their Lives 

ig that Army ,-andare renews 
FM : cd. fully by. three: equipollent 
/. At uh 43141, 42,43, Fe 
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Y this Ag Church: -men are 
Bl. "to have Rightto the Fruits 
Pl on: x the Groung;the [year they 
; == === dic, and-to-the Annat thereaf- 
I -.._, ter; and from;this it is to be 
"vs? vo the La VPy DIP A Caſualty that befel by and attour 
"the Fruits that wereon.theG round, ka 2 belonged to the Churche 
” gen jure. proprio 3 and. formerly the.Church-men had-right to all 
I Frui 0 go year ,. if he furyiv'd. the firſt ob>Jarnary 3 far 
Hs | WE habetur pro completo ; -\ but-if he furviv-- 
right to that whole year , jure proprio, and 

t.year, jure annate ; Bu: ow by-the i3 
"ihe Incumbengs ſurvive Whitſunday, they 
real balf year by their own. __—_ and.co 
Le. Ann;  but-if they ſurvive ichaelyras, 
vig, from Jayary to! January) 
ahi, 30d. of the othen earas Atm; 
It may- ſeem en that a _ ac Iving ws =_ 
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E= -and es | 
- tors: Tf there be Bairns the Ann is. equally. - divided berwine them 


fore his Deceaſe, Fu'y 6, 1665. Colvil contrathe. 
thetefore Mirhielma: Thoild have hoop 1 


' ment of Stipends, 


Olſervations pon + on whe 1hird Parliament 


laſt day before Michatlwas , gets no more than he who lives till the 
day abbr Whitſunday 3 Yet this is regulated in this caſe , as it is 


"all no, thisisallbw*'d themfor'the fupportof their poor 


E dS (ribs fametþall belong ro-their Exe- 
pations and though this AF 

H-t0, | to'their. Executors, yet in ef- 

at is got No expect, forie k clongs to their neareſt of Kin 
| ;- hor Confirmed Exccu- 


and the Wife z but if there be no Bairns, it is divided equally be- 
twixt the Wife and neareſt of Kin , ſhe having right in that caſe 
to a hallz/ands otito the Mhole'; . becduſe the A waSipf old in- 
troduc\d'n fa 'of the.nkareſt of Kin , as apftears by: this A&, 


 f@ Chatch-men had no Wiyes under. Popery, is Ann was 


Introduced, Jae 24. 1663. Elizabeth -phics cori”the Executors 
of her Huſb: d. 


Though this Ann falls j6Bſhops 20d Viiltgrs, who die Incum- 


bents, yet it belongs not to ſuch as renunce voluntarly their Bene- 
fices, as was found in Biſhop Lightour's caſe 3 and neither Manſe 
nor Gleib fall under the Ann, tor the laſt Incumbents Executors 
have no right to the Gleb, except the ſame was s Sown Bo: 


The reaſon why }chiehi at , and not; Martinmay” bs made | the 
Ferm in this-cafe 15, becauſe Miniſters $8 PE XY AL 
[the Teinds, or 7 ſomewhat which is cqme is place of ohne 


he  ordicary- _ 

- generally inipayttenr of all Stipchds, the\Remas of PKb- 
..cauſdthe Sovitig is then'tnded, and-Marbadlmtas,, 
ate then ſeparited from the'Grquad, are the legal 


The forefaid 4&7 allows an Ann to Biſhops though the 4 FR %f 

the'General Allembly , : the Kings Letter in a#ho þ.. 

-( by whichAnns wes 7 eſtabliſh'd as they now are). did #21 
«mention thern's-'-and underthe Biſhops Ann falls ohly the Quats 
_ ſuch ho Ann P were dtually pain Wie in tire ifertine or 
-during his Anfi;” July's: 676. i tain Wiſheart contra the ih 
Of! Bdinburgh i '* By 'the Canon be Aevat was 10 py 
«Able to the Pope. and? Collevs Fe bra Ca b uh yore 

lof his Beriefice, 'F3d, Twfb towel. 34," Pac Catal j 
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why ſhould: rior the 01d/Rile bold.” i Trarh', 
A@-extendsx6 ll Benefied Perforns, _alþelt 
{only Biſhopt'an# perk bi | DIS 1 
:brick-of the ſid! + m wit Mentions © E: 
-Mikiiſters 5: ang, : In thar' Jthienriohs 6h their Exeutors, and 
"wot their Relic, cr neareſt of iKih.; and the Rubrick ſhould have 


+ born, 
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"y as CEN oy \ —.? 
" anno} (gen: Many ws, 1 
- born 3. {& :Regylating the fan af .Benefic'd —_ which ſhes 
alſo how weak the argument is, -a 7#bro ad nigrum, 
The ancient Biſhops allow*d ſometimes the uplifting of the Giſt 
years Rents of Benefices,: for aſſiſting Chriſtian Princes agalpſMn- 
fidels , but the Popes thereafter .reſerv'd them: to the ale of the 
Roman <ee , upon pretext to ſupply the general neceſlities of the 
?-Church.*: Pope Jokn'i22, extrduap. Juſcepts, de che. © was "I. this + 
- follow*d-iby/ Boniface the 9. who ſtated them ty an" ordinary; Re- 
: Fenue/;/ rl} the Cornell of Buſt oppoſd the. ſame' 5: and Gill many 
Learn'd DoQors of the Rom7ſþ Church it ſelf condetard* Henkias 
Simoniacal , whereupon the French Kings did by Concordats, 
force' the Pope to paſs from the ſame in France, ' They were falt'd + * 
- Amnats,' Anns,” or Annals, ' becawſe they were yu primi &mnis -< 
and it ſects with us, they were hot at the Popes: difpolal abſolme- 
ly, elſe this AR of Parliament could 'not have 'difpesd wpon them. 
. But ir feems our Kings have in Parliament affum'd to heniſelvts, 
- what others ſeniled by Concordats with the Popes ,' as may appear 
»j1-a}} the >Regalia throughout 'the ' whole old AQs''of Parliament. 
Pe whole 'LoGrine of ' Annats: is Cuotliently Treated by Aufontus 
XNaſſa de materia annttarum. 
But Icontetve our Ann which isa half Years Stiþend, comebiiom 
the Sax teform'd Church, whercin wltre Salaium quod defines 
"Rerleſie5 Inifter promeruit ex fingnlars benefieio ide ac liberis inridi- 
<aus gearix ime a(ſignttur Carpzov. Jwiiſpi ConfolteryJibir: tit. x2: Twas 
introduc there in ar»o 1580. a little before Kivg James. introducd 
It here by the Letter tothe General-A Fas; in Montroſe. 


" this Act;fuch asdiddyinthat Army were tohave theirWard, ACT 
Non-entreſs, Reject and Marri Pre m the Queen. 5, 
It is obſervable , neo rges, ahve order are made when . 


"Yet Lag Ws kr bs - 

tho gs tt) do Gy -of Mt IN TE SpttitudLand 
_ Temporal 3 By which words alſo it is clear, that the Lords of the + Wu 
"Ot cho be arcouhiell as Nobterhen,:ant:fo:;are'to:; ; 
eter uindge the Gino paitiay Noblemen, aud to pay publick B 
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Drew Mas 1; - Purkawment ts azar, 

Y this _— , theſe'who are Excommunicated', and i- AC. 
nues ſo for a Year , for 2ny.cauſ es, Fl 
Crednors being firſt nit Þ and a by. Lo So Mo « Jas. 


6. They are to loſe their LifrentEſcheats , 3 te: 3K 
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7152 Obſervations: _— 0 the ih Pſi 
l ETTINST for Cramps Jupra; objers,” wok 94 ug 4 Par. 
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x 1s My Criminal Trad. te. . Treaſon: 72 4.74: 14 


C T-:. Pts 60. AQ: anfliai the .pain of Doh. nd Gonfiſeation of 
- Moveales, _—_ 5 po as ſhoot at Deer Wild-fowl ; or 
 _-. Wild-beaſts, oeavedly in | Deſactnde. Vid: A objens on A&@51 
He 6 QAary. | 

"His A@/and the InſtruRions Viet to it, were but Tems« 
rary. Remedies, for.xepairing Lands burn at that - time 

by the youry's Invaſion 3  Butthough only Parliaments can: regu- 
larly:.invert Pxoperty., yet the Privy: Council do/forte Heretors 
to ſell burnt Tenements, if they will not -repair them: themſelves, 
..to: the; end - other. Heretors,,.;-and the-publick [advantage of the 
Burgh may .not be prejudg” 5 and _— the Council' did in arms 
1675, when all the Houſes-near the Parliament Cloſs,were burpr, 
and this is conform to a power granted by:ithe.6 A& 3 Sep. Par. 
2» Gh,--3. by which it is appointed that the; Provoſt..and Baillics 
-may Charge all-perſons who have the, property of) ſach ruinons 
Lands, to repaiz.them within.'Year and Day, and ifthey refuſe, 
the Magiltrats __ vane voy i, dy obleryations EG 226 AT 


rm ern {131 ; 
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+170 | Quers Maar, Park,” 5- 2 3, Wal 


> is AS a5'to themitencf Witels is: Dofuctnle? but: m = 
- in ſo far as concerns the mixing | of Wines; -which-by: the 
\- W. opinionof the Civilians:is a of Eulldody andy 

+ 2.4 +1 Aiſhable,as ſuch, Carpe de falſe, i ; 2F: 


"us. © T# pr oped aoaindtle Oats % enlarg'd, 8 og. Per: 
: ho xcoe* veny Cage. Tie Blaſphemy, $- os 29) 

ACT ir ha4 ted DEL) IRC. ith us ide 

- FF" His A& againſt atacbahiegl the Kirk-is enlargd;A? 27 Po. 
[ 1, Ja;; 6,:For ithat. Athreacbes-;all tawults 30 Kirk- ard 
A the puniſhment in that A# extends.to confiſcatiqn of all 
fenders COS. It is obſervable from this A@, 14 Children are 
only to be ſcourged for ſuch Crimes, money ern wan 
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\ Jd. Crim. Tit. Falſhood, | D 
Otars are ſtill according to this AF examined and admitted 4 C T7 
N by the Lords, but are not preſented by the Sheriffs ; for now 2. 
they are preſented by the Clerk tothe Notars, who gives in a Bill 
for them to the Lords. . wy | 
By this A@ the Inſtruments of ſuch as exerce the Office of Notar,; ACT. 
not being lawfully admitted, are null, but yet if the pretended No- 24. 
tar was habite and repute a Notar,his Inſtruments wHll be ſuſtained, 
Such as uſurp the Office of Notars are puniſhable by this A@ as 
Falfaries or Forgers. , yet I never ,obſerv'd that for this Crime 
death was inflicted upon them. | TTY 
Nota, It is obſervable from*this and many other Ads , that the 
Ads are call'd the Kings L2ws, and not Laws made by the;Parlia- 
ment, and the AQ related to, made by King Jemes the 5. but not 
condeſcended upon here, isthe 81 A& Par. 6. Ja. 5. NN EG 


T is obſervable from-this At, that the Secret Council uſed by 4CT 
their own Authority to make Sumptuary Laws,” both as to Meat 39 

and Cloathing; and by the At of Council here related to, the con- 

temners of the ſaid Aqt-of Council areito be puniſtied' in theih-per= 

ſons and goods at the Lord Governours will ; and yet one of the 

accuſations againſt the Earl of Middletoz was ,: that the' Lord Lars 

being found guilty of Treaſon , the time of the Execution was'te- 

ferr*d to him, as being then the King's Commiſſioner, which it bes 

came no 5ubjed to accept, 1:5 my 


Rinting is Inter Regalia, and ſo theKing may diſchargeany man 

to Print without his Licence , vide Fritch. de Typographie ACE 
abuſn, where he makes the regulation of the Preſs to depend 'upon *7* 
every Magiſtrat by the Law of Nations,and Printing may do asmuch 
miſchief” to the Government as Arms, and' ſo the Magiſtrate 
ſhould have the command of the one as well as of the  other,though I 
know it is moſt unjuſtly pretended by ſome Republicans, that Prin- 
ting being a Trade, no man can be debarr'd from the free uſe of it, / 
except by Parliament, which their own conſent is imply*d*: We | 
ſee alſo that the King allows his own Printer only to Print Bibles, -/ 
and other School Books, &*c. vide A& 25 Par. 11 Ja. 6. againſt the 
Sellers'of erroneous Books, | bo 


BET: 5 


Queen Many, Parkiamem 6. 
FT is obſeryable- that this Revocation of Q. M. was utider the 4 © 7 
JI Privy Seal , whereas other Revocations are only under the ar 4 
Kings Hand,it differs n-nothing elſe from the other Revocations, © 

N the firſt part of this A&, Reverſions which were formeth 5 as 
[ all other Writs ſufficient, if ſealed by the grafiters Seal, ol de- oo | 
clared null, if they be'not Sealed" and Subſcrived, and: though it is ©* 
here declared that if the Party cannot Subſcrive, a Notar may Sub. 
P,  frrive 
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{crive for him ; yet by the 8@ A Par. 6 Fa. 6. it is requiſite that 


there be two Notars and four Witneſſes, in 'mazters of imiportance, 
Or I op Ti hs where the Party cannot writes 


By the ſecond part it is declared that all Reverſions are null ifthey 
be not Regiſtrated, except Reverſions of Land within Burgh, which 
need no Keegiſtration, and this is again enacted, A@ 16. Par, 22, 
Ja, 6+ By this A& Reverſions taken by way of Inſtrument in the 
hands of the Notar that gave the Seaſine, are as valid as Reverſions 
ſubſcrived by. the Party himſelf, and Regiftrat 3 for according 
to the Law then ſtanding , Reverſions were ſufficient, if ſub- 
ſcrived by one Notar, though the Party did not ſubſcrive, and 
Inſtruments taken in the hand of the Notar that gave the Seafine 
were as ſufficient as a Reverſfion under a Notars hand; but 
ſince that A@ all Reverſions both without and within Burgh 
ſhould be Signed by the- Party himſelf, or by two Notars, and no 
Reverſion within Burgh needs to be Regiſtrated, 11 Feb. 1681. 
Irwine contra Corſen, "which being found inconvenient, was thereaf« 
ter firſt corretted by an At of Sederunt, Feb, 22 1681. and now by 
the 11;AG, 3 Par, Gh. 2. By which they are ordain'd to be Regi- 
ſtrated,in the Town Clerks Books within 60 dayes after the date 


' thereof, except they be incorporated in the Body of Rights, 


s Hough this AQ runs only againſt Committers of Slaughter, 
DF yet it holds in all Criminal Cauſes. _ 


F any man be out of thc Countrey , he muſt be cited upon 60 
days, but if he was in the Countrey the time of the firſt citati- 

on, it is ſufficient by this At that he be cited upon 15 daysz and 
though this Att ſays,that if be was eight days cited before his depariure, 
he may becited upon 15 days tothe ſecond dyet 3 yet it holds if he 


'was inthe Countrey at the fixſt Citation,though he went immediatly 


out of the ſame, 


LY 


- 


— — _—— > a—_— 


\ 1d. Crime. obſe Tit. 21, of Libels,” Part 2: $a oat 


\ 14. Notes upon A# 77, Par. 6. Ja. 5! 


T* form of citing the neareſt of Kin is now introduced in the 
chooſing of Tutors Dative by the Exchequer, and 1s eſta- 
bliſh'd moſt iuſtly by the 2 AG, Se, 3. Par, 2, Ch. 2. though for- 
merly. the King might have granted Tutories Dative, without any 
citation of the neareſt Kins-men. £1 
Note. By this A&-it is clear that a Curator cannot. by a privat 
Renunciation of his Office free himſelf, but he can only be freed by 
the Judge, for though by the Civil Law Tutors and Curators were 
forced to accept, yet by our Law they arenot, but if they once ac- 
cept 
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cept,” or adminiſtrat; though without a formal acceptance they are 
{till 1yable from the date of their adminiſtration , and not from the 
date vf their nomination, and that which was at firſt voluntary be- 


COMES neceſſary . 
M $ 


Hough this Statute anent Lentron be renewed, A& 221; Par, 


14, Ja. 6, and that the Council uſed lately to grant Diſpen- * 


fations,yet theſe PenalStatutes concerning Lentron are now in De- 
ſtyetude. 


V 14, obſerv, on AGF 36 Par, 8, Ja. 2, and on AFs 68, and 69, Par. 
8, Fae 3. | | 


Heſe Inſtruments of Reſignations are not only to be Sealed 
x} - by this A&, but to beRegiſtrated, by the 3. AG, Seſſ. r. Par. 


2+ Cb, 2, 
F A LL Warnings are by this At to be made only upon 40 days, 
| which holds, though the Party be out of the Countrey, be- 
cauſe the AR is general, though in other caſes a Party out of the 
Countrey muſt beicited on 60 days, 20 Feb. 1666, Mcbrair contra 
Crighton; and yet though this Act be general, thereneeds no formal 
Warning conform to this At from a Tower or Fortalice (turris 
p3xmata) even though the Poſleſſor had a Tack ; Nor in Lands Life- 
rented , for in theſe the Neretor will get upon a Bill Letters fron) 
the Lords, charging the preſent Poſſeſſor to remove -upon 6 days, 
becauſe Towers and ſuch Houſes belong not to Labouring, nor are 
uſeful for itz and this AR was made in favours of Labourers, and it 
were unreaſonable that the Heretor , after a Life-rentrix is dead, 
ſhould be putto all theſe delays for removing thoſe who poſleſs by 
a right, that is ipſo jure gxpired. | 
Theſe words of this At pony Warnings to be made, either 
Perſonally, or at their dwelling Houſes, and at the Ground ofthe Lands, 
are ſo to be interpreted, - as-that there muſt be ſtill a Copy left upon 
the Ground of the Land, . or at his dwelling Houſe, and upon the 
Ground of the Land, which citation upon the Ground of the Land, 
was, as it ſeems, made neceſlary, becauſe in all real Executions, 
que prediatangunt, Copies muſt ſtill be left upon the Ground, and 
-to the end that all who pretend to have real Rights, and even Sub- 


o 
[1 
. 
. 


'tennents may be thereby certiorated, 25 Feb. 1680, Craw contra 


Craw. 


ACT 


36. 


ACT 
37. 


ACT 
38 


ACT, 


$9. 


Becauſe this A ordains all Warnings to be made 40 days before - 


Whitſunday, and ſpeaks not of another Term, therefore the War- 
ning muſt be made before Whitſunday, though the perſon warned 
be not oblig'd to remove by his Tack till the cHartinmaſ;, but Exe- 


cution mult be ſuperceeded till then, vid. 8 July, 1626, and 16:De- 
 cember, 1628. Fowlis comtya Tennents, and Inglis contra Tennents, 


15 Jute, 1631, Ramſay centra Weir. 


Rr 2 | Though 
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Though this A& appoints theſe Warnings to be made at the Kirk 
doors of the Paroch within which the Land lyes , yet the Lords 
have ſuſtain*'d Warnings to be made at that Kirk which was re. 
puted the Paroch, and where Warnings were uſed to be made, 
though it was not truly the Paroch Kirk, 24 January, 1667. Eafl 
of Argyle” contra Camepbel3 and though by this At ſuch Warnings 
ſhould be read in time of Divine Service ( that is to ſay, immedi- 
atly after Sermon) yet they ſuſtain'd the Warning, the Execution 
bearing, that it was lawfully uſed, and the uſer mending his Exe- 
cution at the Bar, 25 of Jannary, inter eoſdems | 
Though the reaſons of Advocation here expreſt ſeem to hold on- 
Iy in a@ions of removing, becauſe they are annex'd to this AR, yet 
they hold generally in all Advocations, vid. my Crim, obſero.'T #. 
Adwvacations , and though the priviledge granted to Advocats bere 
of being only purſuable before the Lords may only ſeerm competent 
in removings, yet it is extended to all cafes, and now they may 
Advocat any ARian intented againſt them before inferior Courts, - 
T find that the Advocats of Utright have the ſame priviledge; 
Rub. de Advocatis, Art. 13, wide Voet, de. ftatutis , Se@,- 7. cap. 3. 
2m. 16, where likewſe he determines that this priviledge of ex-+ 
emption extends not to Criminal caſes, but that in theſe they may 
be purſu'd before inferiour Judges, for theſe are not properly com- 
prehended under the word Adions, nor are Statutes to beextended 


Ae caſh in caſum, © 


His && is Explain'd-in the obſeryations ay the 32 AT Par. 


-- wg | 2 Je. 1. ſupre. and 11 4G Par, 1 Sefſ, 3 Ch.2, 
ACT Vu « Crim, obſer. tit, Purſuers. 
41. | SE, | | 
ACT F old when any Right was quarrell'd as null, the nullity wag 
' 42. ſuſtam'd by way of Exception or Reply, and a day was al. 
low'd to the Defender to call his warrand, that is to ſay, the per. 
ſon who was his author, and who was bound in warrandice 
but now few Nullities are regulariter received by exception , but 
by way of Reduction, to the end the Authors may be call'd, who 
may defend him3 and ordinarly the Defender intimats at the Bar, 
the purſuit to his Authors Advocats, to the end they may defend 
-him, and if they do.not, they are lyable in an action of Evidion 
for- damnage and intereſt; but theold form of calling Warrandsjs in 
Deſuetude, | | 
ACT js bay 9. Bonds of Man-rent are hereby diſcharg'd ; yet former 
43- Heretable Bonds are excepted. 
ACT WV 1a. crim. bſerv.tit, Falſhood. naw. 8. 
| E 
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J! is obſervable that there needed a particular A& of Parliament 
for cutting down the Wood of Falkland, becauſe as I think, the 
Queen was then a Minor , and it was to be cut down by the Re- 
gent, and the Regent being but a Tutor, it has been thought he 
needed a Decreet or AC of Parliament for his warrand , even as 
the Tutor of a private party, cannot alienat his Pupils Lands, with- 
out a Decrect of the Lords of the Seſſion, and it may be argu'd 
from this At, that though a Wood be old , yet it cannot be cut 
down by a Tutor, without the warrand of a Judge 3 for this A& 
bears, that this Wood was old and ready to periſh, Is may be like- 
wiſedoubted , whether fince the Kings Parks are a part of the an- 
next Property, the King, or any having Right from him may cut 
down the Wood without an expreſs A& of Diflolution, or other 
warrand from the Parliament , ſince the King is only but a Life- 
renter of the annex'd Property, and a Literentercan only cut down 
what is neceſſary for his own uſe. But fince Woods would periſh 
if they were not cut, Ithink there needs no previous Diſſolution, 


Hough by this AQ, Deacons are Diſcharg'd as tending to 
Sedition , and Viſitors appointed to be choſen in their 
place, yet the very next year, the ſame Queen Mary allows 
Deacons to be choſen by a ſpecial grant to the Craftſ-men of Ediz- 
bargh; becaule , as that grant bears expreſly the AG was neverin 
ablervance', and ſince the making of it , it was found by experi- 
ence, that Deacons were neceſſary in Townsz from which it may 
be argu'd, that when a Law is found abſolutely inconvenient, the 
King may diſpenſe with it till the next Parliament , eſpecially 
where the Law had never been obſerv'd ; But I think the ſpect- 
ality of that grant lys in this,that this beingan A of Parliament relat- 
Img to Government, and made for the ſecurity of the Crown, the 
Monarch may ule it , or diſpenſe with it as he pleaſes , as every 
perſon may diſpenſe with what is introduced in his own favours, 
though to this it may be anſwer'd, that what is introduced for the 
good of the Common-well , as the-A& bears this was, cannot be 
diſpenſed with , without the conſent of the three Eſtates; To 
which it may be Reply'd , that matters of Government doe not 
concern them direaly, but by conſequence, Government being the 
intereſt of the King, as Property 1s of the Subject. 


His Adis inlarg'd by the AZ 156 Par, 12 Je.6. by which the 
Lords of Seſſion are ordain'd to grant Letters ſummarly on 
ſix days, againſt ſuch as ſtop High-ways. 


| his aa 6 Explain'd in the AQ 13 Par, 2 Ja. 42 


Hough by the 5 4Z 2 Par. Seff. 3 Ch, 2: The Burghs of Re- 
4 gality or Barony; are allow'd to bring home Timber, 
d1 Iron, 
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Iron, &#c. as the return of the native Commodities of the King- 
dom 3 yet it wascontroverted if they might bring home Salt, and 
It was found that they could not bring home Wine, nor Salt, nor 
Brandy , even as the return of their native Commodities, fo that 


none can Trade in theſe fave the Burghs Royal. 


He AQts here related to, are the 60 A@& 7 Par. Ja. 3. and 
13 and 14 AGs Par. 4 Ja. 5. which declares the breaking 


of Dove-cots, Parks, and Ponds to be Theft, and upon the 25, of 


July 1623. Raith and Dean are ordain'd to be hang'd for breaking 
of Yards, ſtealing of Bees-skeps and Sybows, and it was Theft by 
the Civil Law, lege Powponius 8, par. Pompanins 1. ff. Fam, eriſc 
Vide Crim, obſerv. tit. Theft, num. 15. 


His AQ agpainſt the ſpeaking evil of the Queens Grace , or 


French.men , was made when the French-men came over to - 


affiſt the Queen againſt the Ergliſþ ; and though it be Tempora- 
ry quoad the French, yet it is (till a ſtanding Statute qzoad our 
Monarchs , and it is obſervable by it, that the hearers of falſe Re- 
ports againſt the Queen, and not reporting the ſame , are pu- 
niſhable as the principal ſpeakers, but it may be doubted, if 
Hearers are obliged to Dilate , when they cannot prove. 


& i Hough this caſe in ſo far asconcerns theſe Temporary Pleys have 
now no force , yet that part of the Ac appointing Women 
and others, who make perturbation in the paſſage to Towns Is 


ſtill in obſervance, and the puniſhment is by our practice arbitra- | 


TYs | 


L —_— | ——— 


Queen Mary, Parliament 7. . 


Y this A& the Judge is allow'd to exact Caution from fuch 
as propone Improbation , and this AQ was found to ex- 
tend as well to exceptions of Improbation as to actions of 
Improbation 3 and though it appoints Caution on- 

ly to be found , yet the Lords ordain . oftimes the Money to be 

Conſign'd, and fourty pound is the ordinary Sum, and ſometimes 

they ſuſtain cantio juratoria, where the party cannot find Caution, 

but this cautio juratoria, is never allow'd , except where there are 
previous and ſtrong preſumptions of Falſhood , or elle the Lieges 


might be extreamly vex'd , ordinarly the ſame day is appointed by - 


the Judge for the proponer of the Falſhood to confign, and for 


the producer of the Writ to bide by the fame , like to theſe Con- - 


fignations, were the Sponfions mentioned in the Civil Law, where- 
by Litigators ſporſionem faciebant cerie pecunia que jus lucro cederet 
: 5 qui 


ud 


han) an Pn Og VS. wn tai. 


'" of Queen Many. 
qui judicio wicifiet I, pen, ff. de alee toribus I, 17. 5. ult. f. de preſcript. 
orb. 

. Nota, By this A&t where Improbation is propon'd at the Kings 
inſtance , the informer is to find Caution , but ifthe Kings Advo- 
cat inſiſt, ad vindiFam publicame , I conceive he is oblig'd to find 
no Caution, becauſe he 1s never preſum'd to purſue Calumni- 
oully. 


WW Hen any thing is to be proven by Writ, if the Writ be 


not producd, this A appoints that Proteſtation ſhall + 


be given againſt the probation of that part of thaexception ; but 
now the form is to call upen the A&, and crave CircumduQtion 
of the Term, which circumtduQion is here call'd Proteſtation, but 
if the Writ be produc'd , | this AR appoints that the other party 
ſhall be heard againſt the ſame , after Renunciation of probation, 
and the form is, that when any Writ is produc'd 7» mwodum probatio- 
2is, the other party proteſts to be heard againſt the ſame, at the ad- 
viſing of the Cauſe, and the producer puts up an A& renuncing 
farther probation, 


THis AR appoints the expences of Plea to be Tax'd, and in: 
ſert in Decreets , which is conform to the Ch, 68 and 69. 

non. Attach, and though by the Civil Law, expences of Plea 
ought not to exceed the principal ſum purſu'd for, Bart. in 1,8. Cod. 


de indiftion + Yet I have ſeen more expences allow'd than the. 


ſum purſu'd for, extended to, and it were very unjuſt, that ifa per- 
ſon of quality were purfd unjuſtly by a mean Rogue, for a ſmall 
matter, that his expences ſhould not be determined according to 
| what he was really forc'd to expend, for the neceſſity of expending 
isthe only juſt rule in ſuch caſes, 


—_— ah —_ —A—_—_ _— - | Ev % b. 


Queen Mary, Parliament 8. 


]J: AR of Parliament doth enable French-mex to bruik 


Lands and ERate in Scotland, and Naturalizes them ſo as 
that-they may enjoy all the priviledges hete, as any Scots« 

| man may do, but though quoad the point of Succeſſion, 
ſtrangers have by many Nations been debarr'd, and that by. the Ro- 
man Law, cum peregrinis Teſtamenti fatio nonerat, |, n. C. de hared, 
inStituend. |, 1, $. 2. ff. de x. yet Craig. pag. 96. obſerves, 


159 


thar ſtrangers were not debarr'd from Succeſſion in Scotland, and I 


find it ſo decided, 13 January, 1575. in the caſe of one Richard- 
Jon, Theſe priviledges granted by this AR, ate likewiſe confirmed 
to the Frenches by an AR of Sederunt, the 11 of June, 1595, From 
theſe firſt words in this A@ appointing Letters of Naturality (or 
Naturalization )) to be given _— of the French Subjedts as fhall 


2 happen 
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happen to be in the Kingdom of Scotland, It may be doubted that 
French-men cannot pretend to this right except they live here 3 but 
this is expreſly contrary to the Frexch priviledges there granted to 
us, It may be alſourg'd that Dvtch-men or others canhot pretend to it, 
though they be Naturalized in France 3 for to Naturalize them be. 


cauſe they are Naturaliz'd in France, were to allow the FrenchKing 


to Naturalize any he pleafd in Scotland, though enemies to us. 2. 
Only French-men are Naturaliz'd, which is to be interpreted only 
of ſuch as are properly ſo. . 3. This were fi#io fiFionis, which is 
reprobated by Law. It ſeems alſo juſt that except this priviledge 
be continu'd to us in Frazce, French-men ought not to have it 1n 
Scotland. ©nuer, If Merchants, though not naturaliz'd will not have 
right to heretable Rights granted for ſecurity of their Money, for 
without this there could be no Commerce. 


| i | = A& contains the Frexch priviledges to us communicated 


by the French, whereby the Scots may ſucceed in France 
in the ſame way that the Freach-aren themſelves did, and they are 
by this Act Naturaliz:d to that and all other effe&ts, and which was 
very necellary for us, ſince by the Law of Francethe Fisk excludes 
the true Heirs of ſtrangers, except as to Goods brought inby them, 
which priviledge is call'd. by the French droiF d' aubeine, beſide 
this right of Succeſſion, the Scots likewiſe are free to be preferr'd to 
all Eccleſiaſtical Dijgnities. The Gentlemen are free fromTaxes,and the 
Scottiſh Ships free from Impoſts, albeit of late the French exaCt from 
us 50 Solsper Tun, as from other Strangers : As to which I drew 
this Memoria), as Aſleſſor to the Royal Burrows. 


great ſuccours and ſer 
' Author,in his Theatre of Honourand to ingage that Nation the more, 


A Memorial concerning the Privi- | 


ledges due to the Scors in France. | 
T: French Nation finding themſelves oblig'd to have for- 


raton Recruits, for maintaining their Wars, pitch'd upon 

Scotland , as a Nation very fit 'to furniſh them Levies, 

and fo old was their Alliance, that a League offenſive and 
defenſive was enter'd into betwixt Charles the Great, King of France, 
and Achains King of Scotland, in Anno 787. at which time Charles 


' the Great beſtow'd upon the King of Scotland the Double Treſſure, 
| ; 50% 51 5 with Flower de Laces, or as the French call it, Flenrie & ] 
 Contre fleury born. by them , at this day as all the French Hiſtori- 


ans and Heraulds do acknowledge. 
After this the French being. ingaged in conſtant Wars with the . 
Eyrgliſh, they imploy'd the Scots on all occafions, in which their 
km are ſet down by Fan a learned French 


as well as toreward their ſervices, the guarding of the King's Perſon 
was 


of Queen ML AR v. 
was beſtowed upon them by Charles the 51% and they were holden 
as Naturalized French-men, and were exempted from payment of all 


Cuſtoms; and though many of theſe Contracts and Leagues be loſt, 
yet theſe following Papers are ſtill extant. 


A Treaty containing theſe priviledges betwixt Alexander the 2d, 


and Lewis of France, called St. Lewis, 

Another betwixt King Robert Je Bruce and King John, 

An At of Parliament 1553. relative to the like A in Frazxce, 
wherein Q. Mary, who was then Married to Francis, Dolphine of 
France, doth with the conſent of Parliament Naturalize all the 
French in Scotland,and enable them to ſucceed to Eſtates moveable 
and immoveable here, and free them from all Taxes payable by 
ſtrangers 3 In which AG of Parliament the Copy of the priviledges 
granted by the French to the Scots, 1s verbatim ingroſled. p 

liem, A Patent by Francis King of France, dated May 1510s 
execming the Scots Nation from paying Cuſtome in Normandie, 

Item, An AR of Exchequer approving thereof, dated the ſaid 

car. | ; 
F Trem, An A& of the Theſaurers in Frazce, conſenting to the 
fame. | h 

hem, Letters Patent from the ſaid King to his Great Council for 
expeding the former Patent, dated the ſaid year. \ 

hem, Ac ot the Great Council conſenting thereto. 

Irew, An A of the Conr des aides at Paris, approving the ſaid 
Patcnt. 

Item, Charter by King Hexry the 2d. of France, exeeming. the 
Scots Nation from Cuſtoms in Normandy, and containing on the 
back thereof, the conſent of the Coxr du Parlewent atRonen,as allo,an 
approbation of the Cour des aides, dated 1554. 

[tem, Charter by the ſaid King, exeeming the Scots Nation from 
paying any Cuſtome through the whole Towns in Erarce and Nor- 
andy, containing an approbation of the Coxr du Parlement at Roven, 
as alſoapprobation of the Cha»bre des comptes of Ronen, alſo appro« 
bation ot the Covr des aides in Roxen, all in Arno 1554. 

Item, Extra forth of the Regiſter of Coxr des aides, for the Scots 
Merchants tranſporting wares from Normandy, to find Caution that 
the ſaids Goods ſhall be ſold in Scotland, dated the ſaid year. « 

Item, Charter by the ſaid King Henry, diſcharging the A fore- 
fad of finding Caution, but to give their Cath if they be required, 
dated 1554. | 

Ttem, Copy of a Confirmation by King Henry the 4, of the Scots 
priviledges granted by his Predeceflors, dated 1594. | 

Ttem, Supplication Fares Colvil to the Burrows of Scotland, 
craving recompence for obtaining the ſaid Charter, | 

Item, Copy of a warrand by King Henry the 4. to his Cours des 
Parlements , and other Judges, for reſtoring to Scots Merchants 
whatever has been taken from them, and granting them free Trade 
through his whole Kingdom, dated 1594. 

ltem, Confirmation by the ſaid King Herry the 4. exeeming the 
Scots Nation from paying Cuſtoms in Normandy, containing appro- 
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bation of the Cour du Parlement of Rozen , and Regiſtrated in the 
.Chambre des comptes, with conſent of the Kings Advocat , and alfo 
Regiſtrat in the Conr des aides, with conſent of the Kings Advocat 
there, as alſo Regiſtrat In Roxer, in Arno 1599. . 

Item, Charter by the faid King,' dire& to the Conr des aides in 
Normandy, diſcharging the famine A& of finding Caution that the 
Goods tranſported from Normandy ſhall be fold in Scotland. | 

Item, ExtraG forth of the Cours des aides of Roxen, for Regiſtra. 
tion of 'the former Letters. 

ſtem, Extra& of the Regiſter of the Cour de Chambre des Comptes 
of Rowen, for Regiſtration of the ſaids Letters. 

Tiem, Extract of the Regiſter of the Chambre des Compies of Nor- 
m1andy, for Regiſtration of the former Letters, 

Item, Extra& forth of the Domaiz: Booksin Rowen, conſenting to 
the Regiſtration ofthe ſaids Letters in their Books 3 as alſo, extract 
of the Books of Dzep , conſenting to the Regiſtration thereof in 
their Books, 4 

liem, Two warrands of the Theſaurers of the Finances in Nor- 
21andy tor the Regiſtrating of the foreſaids Letters; all the faids 
Writs are dated in anro 1599, 

Ttemw, Extract of the Domain in Rowen for Cuſtoming the Scots 
mens Goods there, in reſpect the Scots priviledges were not con- 
firmed by King Lewis 13. dated 1611- | 

Item, Charter by Lewis 13. confirming the Scots priviledges, and 
exemption of Cuſtoms in Normandy, and Regiſtrat in four ſeveral 
Courts in France, dated in Fuly 1613. 

Item, Extract of the approbation of the ſaid Charter at Roxez the 
famine year. | 2 

Item, Extract of the ſaid Chambre des Comptes the famine year. 

Item, Charter be the ſaid King of the aids priviledges direct to 
the Chambre des Comptes in Rouen, dated in Augnſt, 1613. 

Ttem, Extract of the Cour des aides of Rowen of the former Let- 
ters. 

Item, Extract of the Domain of Rouen approving the ſaids Let- 
ters. | 
Item, Warrand of the Theſaurer of Finances, approving the Re? 
giſtration of the faids Letters, 

Item, Warrand of the Burrow of New-haver, conſenting to the 
Regiſtration of the foreſaids Letters, in azo 1613. | 

Ttew, Extract in form of Arreſt of the great Council of Frarcc, 
declaring that the Scots Merchants ſhall pay but for every 100 
weight of Wool 25 Sols of Cuſtome, and for every piece of Scots 
Hydes 2 Sols 6 Demers, and that notwithſtanding of the new Taxt 
of Cuſtoms raiſed in the Dutchie of Normandy upon ſuch Merchan- 
dice, and this to evite all Proceſs that might fall thereupon, dated 
I635, | | 

44 Warrand by the faid King Lewis to the Chambre, des aides, 
and M* Deportes in Normandy, to proceed to the approbation E 

| tne 
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the ſaid Arrcſt of the great Council, which is Regiſtrat in the Books 
des aides of Normandy \n the forefaid year. TY 
liem, Extract of the Cour des aides, approving the Regiſtration 
of the ſaijds Letters. 
Hem, Extract of Domain of Ronen, approving the aids Letters. 
Item, Extract of the Intimation made to the Cuſtomers of New. 
haven of the foreſaids Letters, and approbation thereof in the Cour 
des aides. 
ſtem, Extract of the Burrow of Diep, conſenting tothe Regiſtra- 
tron of the ſaids Letters in the great Council, all dated in anno 
1635. " 
Conform to theſe priviledges, the Parliament of Parzs did in an- 
20 1586, diſcern the Scottiſh Nation to have right to all the Privi- 


ledges, and to be capable of Employments, and free from all Cu- . 


ſtoms, whereupon the learned Mr. Serviz that famous Advocat has 
writtena learned Book, maintaining the ſaids Priviledges, to which 
he has annexed the ſaid Decree and Sentence, Likeas the faids Pri- 
viledges are acknowledged by { Bret, in his Book concerning the 
Prerogatives of the Kings of France, cap. Naturalization, and many 
other Freach Lawyers, and by Favin in his above-cited Theatre. 
 Þy vertue of which Rights and Priviledges, the Scots have been 
alwayes eſteem'd as Naturaliz'd in France, and have enjoy*d all 
the Priviledges due to the Natives, until of late, that there being 
50 Sols per Tun impoſed upon forraign Bottoms, ſome of the Scots 
in Roxex were charg'd for payment thereof, whereupon Math, 
Blackburn and Pringle, having been purſud in the Cour deg aides, 
they werenot only in J#lz 1649. abſolv'd from paying any part of 
the ſaid Taxition, but the ColleQors were ordain'd to reſtore unto 
them what they had exafted upon that head : As allo, there being 
a Scots Veſlel conſign'd to Mr. Pringle, in anno 1663. and he be- 
ing charg'd for the ſaid 5o Sols per Tun, he was freed from the faid 
Taxation by the Parliament of Royer after fall debate, upon 16 
June, 1663, 

On our part likewiſe the French enjoy all the Priviledges of Na- 
tives, and poſſeſs Lands and Heretages, and are as capable of Suc- 
ceſion as the Natives are, nor pay they any Taxes, being declared 
free conform to the ſaid Treaties by ſeveral Ads of Exchequer in 
Scotland, though the Engliſh have impoſd a Crown per Tun to com- 
penſe that 5oSols, | 

From all which it appears moſt juſt and reaſonable that the Scots 
ſhould haveall the Priviledges of the Natives of France, becauſe, 

1, Theſame have been granted to them by dolemn Charters and 
Conceſſions, which though it had been free to the French King to 
have at firſt granted, yet being granted , he was not thereafter by 
the principles of Juſtice free to have recalled the ſame. | 
. 2, Though meergratuitous priviledges might be recalled,as they 
cannot, yet renumeratory priviledges granted for Services done, as 
theſe Charters can never be recall'd without an open violation of 
Juſtice; and it 18 undeniable that Scotland has ſpent moreblood and 
money in the French ſervice than all thoſe priviledges were ever 

- Tt 2 | __ worth, 
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worth, and it's known that the laſt Conceſſions were granted tothe 
Scots, for giving Q. Mary in Marriage to the Daxphane of France, 
whereby ifhe had had Children , - Scotland it telf had been annex- 
ed to France; and becauſe the Scots did refuſe her to K. Fdward 
the 6 of Exgland,. they were thereupon invaded by the Ergliſh, and 
their Nation was almoſt ruined. 


3- Though renumeratory Conceſſions might be quarrel, asthey 
cannot, yet mutual Treaties and Contracts can never be abrogated 
Nor taken away without the conſent of both the Parties Contracters, 


4. The Scots being ſecured by Deciſions of the Supream Courts 
of - France, as ſaid is, they have thereby the greateſt ſecurity that 
the Law of any Nation cai1 give. | 

As theſe reaſons may convince any man that it were againſtthe Ju- 
ſtice of France to take away the priviledges of the Scottiſh Nation, fo 
the priciples of prudence and policy ſeem very much to oppoſe the 
taking them away, for, 

1, What can any other Strangers expe from Conceſſions, Trea- 
ties, or Contra*s, when fo old and well deſerved priviledges are 
queſtioned, 1t being very well known to all Nations that Scotland 
has deſerv'd extraordinarly of France, and this Alliance has been 
famous beyond all the other Alliances now known in the 
World.  -* 

2. The Scots and Scottifh Nation have upon this account refuſed 
all other Alliances, to their great loſs and prejudice, in ſo much 
that they have oft times ſuffered rheir Kingdom to be invaded, har- 
raſs*d and ruin'd by the Engliſh, becauſe we preferr'd the French Al- 
liance to theirs, and as our Countrey-men have alwayes been rea- 
dy to ſpend their lives for the French, ſo within theſe 50 years we 
have Joſt 100000 men in their ſervice, who did not amongſt them 
all bring home 20000 Livers to this Kingdome 5 and it's very well 
known how ready we are to own the French intereſt in all Courts 
and Countreys where we liveabroad.. | 

The Kingdoms of Scotland and England may come to divide by 
the failure of the Scottiſh Line in England, and fo it ſtill ſeems pru- 
dent for the French King not to extinguiſh his intereſt jn Scot- 
land. | 

And whereas it may be pretended that we have forfeited our pri- 
viledges by declaring War againſt the French, to thisit is anſwer'd, 
that x. The denouncing of War by us was only the effect of a ne- 
ceſlary obligation upon us as being a part of Great Britain , and 
not a War enter'd igto by Scotland upon any National account. 
2. By Treatics following upon the War, all thingsare reſtor'd to the 
former condition they were in, except 1n ſo far as former Treaties 
were innovated by expreſs conditions 3 but ſo it is there is nothing 
inſerted in any of thoſe Treaties to the prejudice of our former 
Leagues and Priviledges, and therefore they muſt revive and return 
to the ſame force and vigour they werein before the War, 


I find this At Regiſtrated and Recorded in the Books of 


Sederunt ; 


Sd he. PPE In I Fo Ok Y S E 
RT $$ an 00 Lo I DoS LIC NEL ba 2 ole LEN Bn] 2s = I Fuet 
x RIES *% RS BASS A 8. ab ret Its es 0 nba Low * PIR, = + x 
C is 2s. } PS ynny TBF SOD 5 2 Se LS TAB a EIN tn pore. 
p _ p bo 4 we - ho wm 4 _ 2 &5 I" 
Py "py? ,: > bo IIs 2 Fe FAIRE IG IIS 9 dA Ts. Wt % CIA 
"IP _ < ” : 4 f Y a "Fa 


” 


a { — WW 1 = WY THEF'Y as awd. ad Md, 


” us | an”—_ 


WCAG ACS CY I. 13 


Sederunt;"and generally-it is obſervable , that moſt of the publick - 
Papers, whereupon-anylegal Debates or Securities might depend, 
were inſerted in the Books of Sederunt, which was ſomewhat like the 
FrenchCuſtom of verifying in the Parliament of Paris (thatis theſame 
with our-Seffion ) the Kings Edits , and thus the pacification be- 
twixt the Regent and the Hamiltons in anno 1572, and many ſuch 
Papers are-inſerted there; and of old even publick accidents were 
likewiſe-inſert , ſuck as Ecclipſes, e*c. 


Queen Mary, Parl, 9. 


| \ 
Rdinarly in As of Indemnity, which follow Civil War, ACT 
as this is, the King or State does only diſcharge all a&i- Fg 
on that may be competent, for all manner of Omiſhons £25, 
or Commiſhons, by vertue of any Power or Warrand of 
thoſe in power for the time,asis tobe ſeen in the x0 AF2Seſ. 1 Par. 
.Ch.2, But here in this AF, all aQtions.that.may be competent for 
any Cauſe. or occafion, during the-time , for which the Troubles 
laſted, are'once diſcharg'd,. except/there be a Warrand given: by ' 
the perſons named in the A@, for intenting ations during that time, 
but thereafter by the 47.44 11 Par, F4. 6. the Lords of Sefh, 
' on are made Judges to the [Interpretation of that A& of -Oblivi- 
on, and-all Decreets recovered ' during theſe times, are declared 
Irreduceable, if they be not purſued within Year and Day, and 
this ſhort Preſcription is declar*d to run againſt Minors, which is 
likewiſe conform to theſaid 10 A&, in which late A&Gs the nature 
of Amneſties and Oblivion , ſhall be more fully declard. 


4 Id. obs. ad AG 11 Par. 1 Jac 1. ACT 
62, 


JV is obs, ad AF 49 Par. 13 Ja.t | AC T 


69, 
Pon this AZ the Forgers or Bringers home of falſe Money | - % 
uſeto be forefaulted, as was found in the caſe of Fohr Drums- _ 
mond , November 27.1621, and many. other Cafes, and though it . 
wasalleadg'd in defence of Hamilton and Burn, Ofober 1677. that 
only Officers ofthe Mint-houſe uſed to be forefaulted becauſeof their 
exuberant Truſt, and. thar it was eafie for them to commit ſuch 
Crimes , yet Drummond was no Officer, but a Sadler in Pearth, the 
words of this A@, that. are ordinarly founded upon, are, that the Re+ 
wealers of Forgers or hoe bringers 'o, alſe Coynyſball have the one half 
of the Eſcheat ofall their Lands and Goods, moveable and immoreable; 
- and this puniſhment is peculiar to, Treaſon 3. and itſcems thatForg- 
ing or Coyning is an ny upon: the Kings Prerogatives 3 
uy one 


ACT 
#2. 


ACT 


ACT 
74- 


tices are only dectared to be Judgesto the notoriety 
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one of which is the Coyning of Money , but. ] ſee not-why bring- 


ing home of falſe Coyn, could upon this account bedeclared T rea- 
ſon. | It is alſo' obſervable from: the former, caſe, 4677-,.that the 
meanneſs'of rhe quantity or value. Coyn'd,, excuſes.not from the 
puniſhment of this A# , Yid. Crim. obſerv, Tit, Falſhood. 


Y this Act it is appointed , that no iParfon , Vicar, 'or other 
Kirk-mans Manſe or Gleib-can be ſet in Feu, or-long Tat; 
and therefore an Heretor , to whom the Vicars Gleib was Feu'd, 
though a year before this Act was refufd relief , when that Land 
was deſign'd to the Miniſter, becauſethe Feu ſet to him was con- 
trary to this AZ 3 and though the Feu was ſet prior to this AZ, 


 yetit was null, becauſe it was not confirmed before this AG, Februa- 


ry 12. 1635. V1d.obſ.on:48 AG Par. 3 Ja. 6. 


"A LL fach as practiſe Witchcraft , or conſult with them, are 

A by this AZ puniſhable by Death, as are alſo all ſuch as pre- 
tend to have any ſach Craft or Knowledge; there-through abuſing 
the people, from which it is obſervable, that fuch as pretend to 
fore-tell things to come , or-to tel} where things are loſt , may by 
_ AZ be puniſh'd with Death, though really they have no fach 

By this 4& alſo, all Sherifts, Lords of Regalities, and other Judges, 
having power to execute the ſame , are ordain'd to put the ſame in 
execution-;z but it does not therefore follow that Stewarts and 
Bailliffs, and Sheriffs, are competent thereto, and de faFo, the 
Juſtices only, or ſuch as have-Commiſſions from the Council , uſe 
to judge this Crime, Yide. crim, obſerv. Tit; Witchcraft. -/ 


Otour Adultery is by this A& declar'd puniſhable by Death, 

and by the r05 AGF 7 Par. Ja, 6, That 1s only declar'd to be 
notour Adultery z Where 1d. There are Bairns, one or more 
procreated betwixt the Adulterers. 29. When they keep compa» 


' Dy, or bed together notoriouſly known... 3o. When they are ſuf- 


pected of Adultery, and thereby gives Slander to theKirk, where- 
upon being admoniſh'd to fatisfie the Kirk, they contemptuouſly 
refuſe, and for their refuſal they are Excommunicate , if either 
of which three degrees be prov'd before the Juſtices , the Commit- 
ters are puniſhable by death 4 From 'which AZ it is to be obſerv- 
ed; 19% That by the firſt AF, premonition to abſtain , was ſtill 
to be made in all caſ=s ; yet in neither of the two firſt caſes here re- 
lated, it 18 declard' neceffary.; 'but fince it is not lawful to. kill 
bim who was premoniſhed \ and thereafter converſed, except they 
converſed in ſuſpect places, Oribald. de Homricid. anw, 11. It ſeems 
that in neither of 'thefe Statutes ,' Converſation ſhould be Criminal 
even after prohibition , except it be in ſulpect places. 29, The Ju- 
eclare e Jud of Adultery; 
and therefore - it "may be controverted' ;'if Lords of Reg! -_ be 
by WOYY Judges 
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adgescampetent tothe Cognition.af it, and thisſeemsto be reſtricted 


Yo the Juſtices, becauſe it isan arbitrary Inquiry ina capital caſe. 3. This 

| AF does not exclude capital puniſhmentsin other caſes ofAdultery,but 
only ordains that theſe three degrees ſhall be puniſh'd by Death; and 
fince there are. other'icaſes more' grieyous to the party injur'd., and 
more ſcandalous to the-Common-wealth ; Tt-may be argued-that 
the puniſhment of Death ſhould likewiſe be extended to them; as 
for inſtance, to commit frequent Adulteries. | = 


Bis Act: declaring; that the raiſing of Bonds of Men of War, 4 -T 
+ andthe rifing is that manner is puniſhable. by Death, is for- _—_ 
\merly-explam'd/,” UG 2 Par. r. Ja,'1 Vid, oxim, obſerv. pag; 44, 
& 45./:andithis AG is ratified by the 12 AG 10 Par, Ja. 6: 


Y this A the building of Kirk-Yard-Dikes, is. refer'd to the ACT 
Lords of Secret Council, who are to take ſuch courſe therein 76s 
as they ſhall-thipk fit 3, bur by the 232 4G 15 Par, Ja, 6. The Paro® © 
chioners areordain'd to build them to the hight of two Ells. And 

the Lords of Seffion are ordain'd to grant Letters of Horning for that 


effect , which they ulenow to do, 


- 


| Hisis fully Explain'd at the 7 A& 9 Par, Ja, 6. and the firſt ACT 
| part of it was enatted formerly by A& of Secret Council, 97+ 
| December 21 1561, and that begins, It is Statute and ordain- 
ed by the Queen, which ſeems ſtrange , ſeing to Statwle is 
only proper to Parliaments, but Ads of Council do oft- 
times bear, Statute and ordain Vid. Coſtal, de Imperator, Oueſt, 73. 
am. 25, This AF mentions three kinds of Biſhops, the Bi- 
ſhop EleQ,''the Biſhop Poſtulat ,, and the Biſhop Conſecrat, a 
Biſhop Ele& , is he who is Elected by the Chapter, upon a corge 
'eflire from the King, but'is.not yet Conſecrat ; A Biſhop 
; Poſtulat, -is he who was only call'd , but not Elected, and cannot 
be Elected as a Minor, a Baſtard; &c.” Yid. cap. innotuit, $. ha. 
bile de ele. and it is obſervable from this Act , that both theſe uſd 
to Diſpone' Kirk-lands, or ſet the fame in Tacks, elſe they need- 
_ ed not to have been Diſcharg'd by this AF z But though we have 
now Biſhops Elect , yet we have no Biſhops Poſtulat ; and theſe 
ny exexcent ſolum ea que ſunt jurisdiFionis ſed non ea que ſunt or- 
. dimis, 


Y this AT Notars are to be admitted only by the Lords of 

= Council, that is to fay, the Lords of Seſſion, as de fe&o they 
now are 3 and by the AF of Sederunt, 1595, The Lords or- 
dain'd ' that yearly in November qne of their Number ſhould be 
"Named by them to receive Notars, who ſhall only receive ſuchas 
are paſt twenty five, can write an Evident in'Latin or Engliſh, 
_ and'be Prentice five years to a Notar , though now they are ad- 
tne 220fan | Uu'2 | emitted 
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Obſervations upon the ninth. Parliament 
mitted before twenty five., 'and without having beenPrentice at 
By this A&, ach as exerce the Office without being admitted 
by the Lords , or after they are Diſcharg'd by: them,''may be pu- 
nifh-d-arbitrarly , and 'even to Death 3 But it has been found, 
that Evidents ſubſcribed by Notars , once admitted, - though there- 
after diſcharg'd, are valid, they having ſtill been habiteand repute 
to be Notars. | Borie; 20] 


” « Hough this Act appoints that all Notars: ſhall be admitted by 
'the King , yet now they need no Letters from the: King, but 
do depend upon rhe Clerk of Regiſter, and his Depurte, the Clerk 
to the Notars, The Clerks 'of Sefftion are by their admiſſion as 
ſuch, Notars, though they be not admitted in manner mention'd 
in this Act, and Inſtruments under their hands in judicial Acts, makes 
as much Faith as the Inſtrument of any Notar. | 


He Act here diſpenſed with, is the 46 A#® Par. 6'Q. Mary, 

| and it is obſervable by this Act, that when former Laws 
have not been univerſally obſerved, no advantageis taken 

upon them, and this is one of theſe Caſes, i quibus communis error 


factt Jus. 


He obſervation in the former Ad holds alfo in. this » and 
'4 the A& here diſpenſed with, is the 38 A@® Par, 6 Queen 
Aaryo ; 


AIC T )Y this AG iti declar'd that five or fix of the principal Burrows 
&2' 


ſhall be call'd to the concluding Peace and War, and to thelay- 
ing on Taxations.: , It may bedoubted, whether .by the Council to 
which they. are to be call'd, be mean'd.here the Parlianient or Pri- 
vy Council, and though ordinarly the Parliament be call'd the Kings 
Council.and that itmay ſeem they only ſhould impoſe Taxations, yet 
it may be urg'd, that by Council, is here mean'd the Privy Coun- 
cil,becauſe all the Burrows muſt be cited to Parliaments, and the King 
and his Council ufd before to lay on ſuch general Taxations, and 
de facto , His Majeſty did fo in; many caſes, without either Parlia- 
ment or General Convention of Eſtates, as in. laying on the Taxa- 
tion,for defraying the expence of the Baptiſm of King Fawes the 6. 
December6.1562, which Taxation was laid on by eight Earls, five Bi- 
ſhops,and four Burrows, not mentioning Barons, becauſe it ſeems the 
Earls were accounted Barons s the Taxation was 12000, pounds, 


' Whereof 6000. pounds by the Spiritual Eſtate, four thouſand pounds 


by the Barons and Free-holders , and two thouſand pounds by the 
Burrows-and anotherTaxation for defraying King James the fixth's 
expence, in his Journey to Denmark, and many other ſuch Taxa- 
tions; and this, was then neceflary , becauſe Taxations behov'd to 
be impoſd, His Majeſties Revenue being then very mean, ;andto 
have call'd a Parliament or Convention, would have putthe people 

Re, £9 


t 


of Queen MARY. 

to. more. expence than theſe neceſſary Taxations were worth ; but 
now by the forefaid 5 AF I Par. Ch. 2. all fums to be rajfd for 
maintainance of Forts, or Armies muſt be firſt concluded in Parlia- 
ment or Convention of Eſtates, | 

And now the os Brng a confiderable Revenue by the Exciſe, 
for defraying; thoſe ſmall neceſſitigs ,, for which the Council then 
impoſd ; and itis certain in the general, that all Countreys ſhould 
fapply the Monarch with Means. to defray the expence of the Go- 
verament, Yid. Arms. de jure Majettatis in bona privatorum, Vid AG 
85 Par. 6 Ja . A. | 


Y this 42 the making privie Conventions or Aſſemblies with- 

in Burghs, to put on Armour, or diſplay Banners, @«c- 

withoyt Licence from the Soveraign , are puniſhable by 
Death. <4, 

Obſerv. 10. It ſeems that meer Convocations or Aſſemblies, are 
not per ſe, punifhable by Deatb, without putting on Armour, or 
diſplaying Banners. | Es 

Obferv. 29, That Naked-aſliſtance at ſuch Tumults with a Bat- 
ton , was not found by the Juſtices to infer Death , in ano 1665. 
and I conceive that though a previous deſign were prov'd 3 yer 
the aſſiſtance with a Batton would not be ſufficient , ſince the AF 
requires putting on, Armour, - 'or- Cloathing themſelves with 
Weapons, which imports hoſtile VVeapons , for neither of theſe 
can be verifed in a Batton, and yoga) Statutes are not to be ex- 
tcaded ; but yet the appearing with, a Batton is ſufficient tp pyniſh 
arbitracly, ſuch as afifFat Tumults, > Om 
Kar Ae Confiſcating Ship andCoals, wherein Coals areTranſport- 
'L ed, isin Deſnetude, but is not expreſly abrogated by any Law; 
and though at firſt, Licences for Tranſporting Coals were neceſſa- 
Ty 3 yet now even theſe Licences are in Deſ#etade, we having now 
diſcovered more Coals than ſerves our Nation. 


FH AF Confifcating Beeff and Mutton, that comes to Mercat 
without Skin and Birn , is ſtill in obſervance , and was made 

for diſcovery of Theft, for the Skin being upon the Beaſt that 
is kit, docs bear all marks whereby. it may be known and for 
the ſame reaſon in the Southern Shires, the meaner ſort who Kill 
- any Beaſts , are oblig'd to keep their Fars , and if the Fleſh be 
found where the Ears cannot be produc'd, it is commonly look'd 
upon in theſe Countreys as a point of Dittayz not only muſt the 
beaſts be brought to.the Mercat with their Skins, according to this 
AF, but by As of Burrows, the Skins that are brought to the 
Mercat , muſt not be ſcor'd nor holl'd , which Fleſhers did before 
negligently 3 nor muſt the Haſlock be pyll'd that being the beſt 
part of the VVool; and by the AFs of the Convention of Bur- 
rows, made at the deſire of the Confervator, the Skins of Beaſts 
| - > | | with- 
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| Obſervations upon the tenth Parliament. 
within' this Kingdom did rife in value a third niore than, whenthey 
were carried beyond Sea, +1 | | 


Qeen Mm AR Y, Parliament IO, 


fie Ytheſecond A# 1 Par, F4..2. which is the AF here related . 
"FA, to; the Kings lawful age was declard to.be- twenty one 
[Þ Years ; but it ſeems, that becauſe it was left dubious by * 
| that AF, whether the Year twenty one was to be 7nceptus, 
or' completus when begun or ended; * theretore by this A# it is de- 
clar*d to be twenty one Years compleat, and the word compleat, 
Is twice repeated; : And it ſeems that before this AF, .even the 
year it ſelf was debateable; for in the 93 A& 7 Par. Ja. 5, It is faid 
that the King after his perfe& age of twenty five years, Rati- 
fics, ec, -By an Edi of Char]. the fifth of France, anno 1375s 
Their Kings are declar'd Majors, & hors de tntelle , at their age of 
fourteen. | OS 


IN this AF all Confirmations of Kirk-lands , not Confirmed: by 

.King; or Pope, before the Year 1558. (at which time the'Re- 
formation begun) were declard null; and by this A# Confirma- 
tions from Rome, after that Year are diſcharg'd , and the Queens 
Confirmations are declar'd equivalent to the Popes; . and I find 
that by A# of Secret Council , September xo. 1561. the ſending to 
Rome for ſuch Contirmations is by Proclamation diſcharg'd under 


the pain of Barratry, 


"_ 


cen. Harybeing Queen during 4 CT 
her Life , appoints the Earl of  ;, 
Murray to be Regent, and his 
EleQion is Confirmed, by this 
Ag, and it is Declared to laſt 
till the Kings age of ſeventeen,at 
. -£M which time it 1s Declar'd, that 
| fo Ml be ſhall enter to the exerciſe of 
a the Government; I find among(t 


- 


She. 
Fll V5 


NY 


ET 
A 


AZ =—vs the [1n-printed Acts, ſubjoyn'd 
SSA ® IR A = Ns - E | ap p | q > ; } 


to this Parliament , a Reſigna- 
tion; of the Crown: made by 
her, which it ſeems was neceſ- 
EE En DEE, _ fary, , ſhe being Soveraign du-, 
ring her Life, as the King is during his Life, bars Jeet. 
bſerv, She calls the : Earl of Mivrey Brother , though he was 
her natural brother, which was conceal d ob honorem ; but Ineptly 
and though the Earl of Marray is here call'd the Kings Coufine, yet 
he ſhould have been call'd his Uncle: Nor are Uncles properly 
Couſines 3 . BatI think this was becauſe all Earls whoare Counſellors 
are call'd Couſines and Counſellors; but yet if he had been to have 
been call'd x"Counſeller , for this cauſe' he ſhould have been calld 
Couſin and Counſeller. I bavealfo ſeen a Commiſſion to one of 
the 7A Natural Sons in Ezg/and , wherein he was call:d oxr 
Goulin, - ; | 55 TH dilate | 
It is obſervable, that ſometimes the As of this Parliament bear, 
to'be by Our Soveraign Lord, my Lord Regent and the three Eſtates, 
as the 20, 2x, and 29, which 1s not well expreſt, for the —_— 
| Eds. ho ohh GS * "4 
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Obſervations upaz. the firſt Parliament 
and Regent had no power to make Ads , and therefore the reſt 
bear better, Owr Soveraien Lord, with the advice and conſent of his 
deareſt Regent and three Eſtates. — ix ; 
Nato. The Parliaments ſaying #»y Lord Regent, ſeems very ill 
Grammar, for it ſhould have becnthe Lord Regent, 


3 


"Hoſe Ads Confirm, and relate to former AQs paſt in the Par. 


acCTsS |; liament , bolden by Queen Mary, Angnft 24. 1560- and yet 


we find no ſuch Parliamentz but the van part cron is," 8s ap- 

rs by Spotſwoods Hiſtory, that the Lords o Congregation 
wrt _ in 4:0. 1560. and haviflg paſt thoſe Ads, aboliſhing 
the Popiſh Religion, many of the Members of thay pretended Par- 
liament proteſted , that this meeting was no Parlfment , becauſe 
there was none there to-ze-preſent the Queen , nor the King of 
France her Huſband, whereupon Sir James Sardilands was ſent 
over to procure a Ratification of theſe As, which being deny'd, 
the ſame Ads are here Ratifed by the Earl of Marray , when he 
came to be Regent, as if they had been paſt in a lawful Parlia- 
ment. 


. 


T © Or underſtanding of this At , and the nature of Patronages, 
F it is fit to know that the Right of Patronage is a power of 
Nomination granted to him who either was. Maſter of the 
round whereupon .a Kirk was built, or who doted any thing to 
c Maintainance of it, or who did build a Church, to preſent one 
to ſerve the Cure thereat , in all which caſes he is accounted Pa- 
tron, and may preſent a perſon to be Miniſter, or to any other Be- 
nefice, and that only if be reſerve ſuch a power to himſelf. in his 
Mortification, for Hope in his Lefſer PraQiques, is of opinion that 
reſervation is neceſſary, and the reaſon is, becauſe jus patronatus 
eſt ſervitus libertati Eccleſie impoſita,, and therefore is not to be al- 
low*d , except the ſame was adjefted at firſt to the Mortification, 
Molin. ad Reg. deinfirm, The firſt mention of Patronagesis by St. Par- 
liz. about the Year 431. and J»ſtinian I find mentions the Novel. 67. 
| Paronages in Scotland are either Laick or Ecclefiaſtick, all Pa- 
aro are accounted Eccleſiaſtick,. which either belong;to. Eccles 
Gaſtick perſons, or which have flowed from the King (thy vghby ; 
Infeftment ) fince the Reformation, in ſo far as concerns thele Re- 


* nefices, wherein the King ſacceeds in place of the Pope, who be. 


Patronages are ſuch as have been Diſponed before the Reforman:- 
on by His Majeſty, and theſe paſs by Infeftment, or have been found- 
ed by Laick perſons fince , and theſe muſt be now obtained by. a 
Signature from His Majeſty , eyen by ſuch as eirhex contribute, 
dotews, findum, egificationem; The words of the Conceſſior 
Fay 4, jeſty grants advocationem, donationem &- jus patronatus Eecle: 
te de, SC. | = $42 
It is expedient to know the differences betwixt the. old Lai 

Patronages, and theſe RH Fay Diſpo 3a the Gs fone - 
Reformation , becauſe by the A& of Annexation, Fel 1587. all 

Kirk- 


fore the Reformation » Was accounted univerſal Patron; Laick, 


Fa 


_ of King James the ſaxth. 
Kirk-lands, l'y annexed to the Crown', and an exception is al- 
ways made of Lands which pertains to the Benefices of Laick Pa- 
tronages, Which exception is only extended to Laick Patronages, 
which were lawtully eſtabliſhed before the Reformation ; which is 
alſo conform to the Canon Law, by which the Pope may prejudge 
an Eccleſiaſtick Patronage, but cannot a Laick, Bevg. de union, be- 
neff. F. 3. nth, 9. | | 

After one 1s prefer'd by the Patron , he hath only jus ad rem, 
but .his Collation and inftitution which is given him by the Church- 
man, to whom the Preſentation is direCted, gives him jus iz re; but 
if the Benefice to which the Patron preſents be a Benefice without 
Cure, that is to ſay, having no care of Souls, as Proveſtries, Pre- 
bendries, &*c. eocaſu, there needs no Collation or Inſtitution, De- 
cember 11, 1632, L. Lugtoun con. Edmifton. | 

The Patron muſt preſent one within fix moneths after he comes 
to know the vacancy, elfe the Preſentation pro ez vice, belongs 
to the Church jure devoluto; in which we-agree with the Cuſtomes 
of Normandie, as in many other, things >, But Molireas does more 
rationally conclude, ad Reg. de infir, reſig. num. 63. That the Bi- 
ſhop does confer jure proprio, after elapling of theſe fix Moneths, 
becauſe all Churches of his Dioceſs ſunt 7): z/lius ordinatione; fo 
that ſubſiraFo per lapſurm hunc jure patronatus quod huic juri dero- 
gabat , redit ad ſuam naturam quod probatur ex c.22, ec, 2, Exir. 
de ſuplend. negl. prelat, and yet when the Arch-biſhop preſents upon 
the Biſhops failzure, he does it only. jure devoluto nar inter utrums= 
que eſt gradus jurisdiftionis que ab inferiori puta Epiſcopo poſt elapſuns 
tempus legitimum devolvitur ad ſuperiorem puta Archi-epiſcopum ſed pa- 
tronus nullum facit juriſditionis gradum 5 but if the Preſbytrie re- 
fuſe toadmit a qualified Miniſter preſented by the Patron, then the 
Patron may retain the whole Fruits of the Benefice in his own 


hands, A& 115 Pay. 12 Fa. 6, This retention is likewiſe allowed . 


by the x AG Par, 2 Pi 6, But whereas by the former AQ, the 
Preſentation jure devMMto fell to the Preſbytries by the laſt Act it 
falls to the Biſhop 3 but though by theſe AR it be lawful to.the 
Patron to retain the vacand Stipends, or Fruits of the Benefice in 
his own hand , yet it may be doubted, if he may apply them to 
his own uſe , for theſe are not only different effe&ts , bur it ſeems 
that this being contrary to the narure of things Sacred, and to the 

rinciples of the Canon Law , he cannot, for though by cap. iz qui- 
Jo ſens 12 de per. cap. 13 deelctF, Patrons had the Cuſtody 
of their own Churches when they vacked ; yet the Fruits of all 
vacant Churches were to be reſerved for the future intranti, futue 
ro Clerico cap. | 2, Extr. ne ſede vacant, and though at firſt 
Kings, and then all Patrons pretended to the intrometting with 
the Fruits of their Churches, eſpecially in Britain, as Malch, Weſt- 
2017, obſerves in the Year 1240. yet Alexander 1, by the cap. 14. 
Extr, de off. Ind, ord. appointed, that even Procurators ſhould be 
appointed for intrometting with theſe Fruits during the vacancy 
guod patroni laici curam tautummodo & defenſionem ſuarum Eccleſia- 
ram haberent non etiam poteitatem ullam in rebus quas iis donarunt 
: Lek, ” Y y "ID FV id, 


K 


173 


174 


Obſervations upon the firſt Parliament 
wid. can. Noverunt 10. Queſt 2, Notwithſtanding ofyhich Canons 
Hoſtienſis , and others, ae 8 ſuch caſes, wherein by the founda. 
tion, or by a ſingular priviledge, or by preſcription the contrary is 
introduced , and Molinens aflcrts, . that all Laick Patrons may ap- 
point Adminiſtrators, and gather up the Rents, though they cannot 
frudusEccleſiarum vacantium in uſus ſuos convertereſed futuroClerico re« 
ſervare vel utiliter in Eccleſias impendere ;. and therefore it ſeems, 
that the Parliament having only allow'd Laick Patrons to retain 
theſe Stipends.during the vacancy , they can only apply them to a 
pious uſe, but can in no caſe appropriat them to themſe]ves ; ' for 
as ſuch an appropriation would be ſacrilegious, ſo it would be {uf 
ficient for preſerving the. Patrons Right, that he might beſtow 
them upon ſuch pious uſes as he pleaſed ; but fince the AZ 52 Par. 
I Ch. 2, and the A 23 of the third Sefſion of that Parliament, ap- 
point all vacand Stipends to be imploy'd for Univerſities , and 
other pious uſes, and that there are ſeveral exceptions there made, 
and yet none in favours of Laick Patrons, I ſee not why the Rents 
of Laick Patronages fall not likewiſe under the Collection of ya- 
cand Stipends, the Laick Patrons having been re-preſented in that 
Parliament, and fo conſenting to this Ac, eſpecially. ſeing the ſaid 
A@& 52 declares that the Benefices of vacand Kirks, ſhould du- 
ring the vacancy be imploy'd upon pious uſes, and the Colle- 
Qors of vacand Stipends, have alwiſe been in uſe tro Colle& 
theſe. | 

Selder in his Treatiſe of Tithes,afferts that the Right of Inveſtiture, 
was at firſt reſerv'd by Lay Patrons in the Foundations, and that 
the Gleib and Tithes were at every Vacation confer'd by the Pa- 
trons to the new Incumbents, by ſome Simbole or Ceremony, not 
differing from our Seafines3 and it is probable that for ſome ages 
after Charles Martels Reign it was ſo, becauſe Tithes were then 
Tranſmitted by Laical Infeudations ; and I have ſeen ſeveral Rights 
of this nature in the Chartularies of our Abſcies3 and though af. 
terwards this was condemn'd by many Councils, yet Kings reſery*d 
to themſclves the vacant Fruits of Biſhopricks, as being Founders 
and Patrons of theſe Beneficesz and with us this Clauſe, reſerving 
to the Patrons power to, retain. theſe Stipends during the vacancy, 
ſeems a veſtige of their old pretenfionz but I ſhall examine all this 
very fully in my Treatiſe of Tithes. 

If the Biſhop refuſe to admit one preſented by the Patron, then 
recourſe muſt be to the Arch-biſhop , and'if he likewiſe give not 
redreſs, then-the Council will give Letters of Horning to Charge 
the Ordinary to receive the perſon preſented ; and by that A& the 
Biſhop may refuſe to admit a perſon, who hath not reſerv'd to 
himſelf a ſufficient Maintenance 1n ſetting Back-tacks of his perſo- 

e to the Patron , which paCtion is accounted Simoniacal, and 
the Lords of Seffion declar'd only Judges competent thereto, 
though by the Ch. 2 tb. x. R..24. patronages are declar'd to be- 
long to the Ecclefiaſtick. Juriſdiction , and the ſaid paQion is pro- 
bable by the parties Oath, albeit regulariter nemo tenetur jurare in 


ſnans 


CES 
EAR 


_ — 


ſnam turjitudinem by the 1 AG Par. 21 Ja. 6. It is appointed that 
; the Biſhop ſhall not refuſe to admit any qualifi'd Miniſter , who 
" hath been once admitted and receiv'd a Miniſter; by which it is 
clear that the Biſhop is not obligd to receive an ExpeRant,. who 
is not an actual Miniſter , and the reaſon is, becauſe zo 'conſtat, 
if he be yet qualified , and the Biſhop cannot be obliged to En- 
ter him, and conſequently 1s not oblig'd to accept his Preſenta- 
tion. | 
By the Canon Law four Moneths were allow'd only to a Laick 
Patron, and fix to an Ecclefiaſtick ;. this was our Law before this 
AR, as is clear by the 2 cap. R. Mai. lib, 1, and there was good - 
reaſon it ſhould have been ſo, for the conſtitution, concerning it, 
co 2,Ext.de ſuplend. negl. prel., is written Epiſcopo St.fAndree in Scotia; 
and this is cited as our Law. by Le Roy de jure patron. c. 28. and 
in caſe of the P*rons negligence, a gradation was allow'd from 
Inferiors to Supercors, till it ended in the Pope. | 
By that Law likewiſe, a Laick Patron might vary in his preſen- 
tation g but an Eccleſiaſtick perſon could notz and if an Eccleſia- 
ſtick Patron preſented a perſon that was unworthy, he loſt the right 
of his Preſentation pro ea vice 3 but a Laick patron did not : and 
by our Law , if the Patron preſent one that is unfit, he may pre- 
ſent another, and a third, providing all his preſentations end with- 
in fix Moneths , for the preſenting one within fix Moneths inter- 
rupts not ſo, as that he may thereafter preſent another within other 
ſix Moneths, as ſome think, except his not admitting be occaſion- 
.ed by the Biſhop , who cannot ſeek a jus devolutum , by his own 
fault, by the 7 4& Par. 1 Ja. 6. the. gradations then 
allowed , were from the Ordinary to the Super-intendant, 
and Provincial-aſſembly, and from them to the General-afſembly. 
Where there are more Patrons , they have right to preſent per v2- 
ces, and he who hath been in poſſeſſion of preſenting trina vice, 
that is to ſay, the three laſt times ſucceſfivly, without interruption, 
hath the only right of preſentation 7z poſſeſſorio , in a Competition 
with the other Patrons pro ea vice, without prejudice to the 
reſt to declare their Right for the future, as accords 3 and by ſome 
It is alleadged , that Preſentations trina vice ex deceſſu incumbents 
tis, excludes all other Rights etzam 77s petitorio , but this is not our 
Law. | | 
Doftor Forbes in his Treaty of Simony, exclaims extreamly a- =— 
oainſt this AR of Parliament , for allowing the Incumbent to 
ſet Tacks , reſerving to himſelf a ſufficient Maintainance, and he 
urges violently , that this AQ allows rather Simony , than ac- 
culſes it. 


T may be argu'd that this A& debars not ſuch of the Royal Line A C T 
I as have right to ſucceed to the Crown, for this relates only to 8. 
a Coronation, and the Coronation it. ſelf is not neceſſary , Corona- 
tio enim magis et ad oftemtationent quam ad neceſſntatens, nec ideo Rex 
et quia Coronatur, ſed Coronatur quia Rex eſt Oldrad. Conſil. go, num. 
Yy 2 | 7s 


.4 


_ ” 
AD, 4 


* 


ind * Obſeroationsupon the firſt Parkament * + 


7. Balbus.t5h. de Coronat. pag. 45. Nor do we read that any King 


were Crowned, except Joaſh, in Scripturegand Clovis King of France 


was the firſt that was Crowned 3 nor areany Kings of Spar Crown- 

ed to this day, neither is a Coronation Oath requiſite, S7ſerandys 
being the firſt who in the 4 Tolletar Council gave ſuch an Oath a- 
moneg(ſt the Chriſtians, as Trajzn was the firſt among the Heathen 
Emperors 5 Gregory was the firſt of our Kings, who ano 879. gave 
the firſt Coronation Oath, having embraced the Chriſtian Faith, in 
which he was very zealous, ſwore toprelerve itz but this Oath was 
not made to the people, for they were not preſent, but to GOD; 
nor- could he, as Blackwood obſerves, Apol. pro Regib, c. 26. bind 
his Succeſſors, quia par in parem non habet Imperium, nor could he 
bind himſelf for, them to the people, quia Cliens jurat Domino nou 
Dominus Clienti, tit , de forma fidelitatis, lib. 2. Feud. Likeas it may 
be ſaid that this A& being made in the King's Minority, and being 
prejudicial to the right of Blood in his Succeſſors , it falls under 
his Revocation, made Par, 11. cap, 3t. whereby he expreſly re, 
vocks every thing which might hurt the priviledge of the Crown, 
which this 4& 8 would do, if Kings were thereby debarr'd from 
Succeſſion, for differing in Religion from their Subjets - This is 
contrary to the Confeſhon of Faith, which tyes us to obedience to 
ourKing, though an Heretick5 and ſince private Subjeds are not 
debarrd upon this account from their property, the King ought 
not to bedebarr'd from the exerciſe of his Government, which is 
his Property, and'that Kings cannot be debarr'd by aStatute, isclear 
by all the Doors, i» Can. qui jura diitin@. 8 Xcurs. in l, Princeps 
#. de Legibus, I. 4, de natal. reitit, I, Jura Sanguinis, ff. de Reg. Jur. 
ſed naturalia initit, de Jure Natural forma Furamenti quod praſtant 
Reges in Coronatione per Gloſs, 1. in cap. fin. de Eccleſ. adif. eit quod 
Jurat. ſe Regni ſui jura illibata conſervaturum, vid. Ant Corſet. de poteſt, 
Reg. pars 3. num. 62. Some are alſo of opinion, butinjuſtly, that Co- 
ronation is to a King the ſame thing that Inveſtiture is to a Subjec, 
and therefore as Heirs may continue the poſſeſſion of their Prede- 
ceſſors before the Infeftment, but cannot ſeil, excamb, or do any 
other deads of property till he be Infeft, fo though a King before 
he be Crowned may do theſe things that are neceſſary for pre- 
ſent admmiſtration, yet he cannot hold Parliaments, diſpone upon 
annexed Property, and do-any other deeds which require the ex- 
erciſe of the Royal Power , till he be aQtually Crowned : And 
whereas this A& ordains that all future Kings ſhall take this Oath 
at their Coronation -and the recept of their Princely Power, which 
implyes that they ſhould take this Oath before they can admini. 
ſtrat: It ſeems that this implyes a contradiction , for they muſt ad- 
miniſtrat in appointing the Coronation, and ordering all things 
thereto relating; and our King didgovern long ere he was Crown- 

edz but theſe words are exegetick only of the Coronation, and by 

them is meant the recept of his Authority in the Coronation. This 

-y is Ratified by the 99 AG, 7 Par. Ja. 6, vid, 4G 2, Par. 3. 

Ch. 2.; | 


Sir 
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of King James the oth," 


T is fit to know, that whatſoever of the. thirds was not 

aſſigu'd to Miniſters , did appertain to the King; and it was 
called S»perplus, whereof there was yearly a Book made, which. al- 
tered, and was more or leſs, according to the Affignation to the 
Miniſters, and according to the S»perplus-Books, the Kings Colle- 
Qor did charge for the Ssperplus for the King's uſe, and with it alſo 
the omitted Benefices , which the Prelats and Beneficed perſons 0- 
mitted in the up-giving of their Rentals, and alſo 'for common 
Kirk , and Friers Lands, which alſowith the thirds were appoint- 
ed for the uſes aforeſaid. 

The Ret of the thirds for the King's uſe,js altogetMfer extinguiſh- 
ed, partly by reſtitution of Biſhops, who have right to their own 
thirds, and partly by eretion of Abbacies and Priories, in which the 
thirds are diſcharg'd in favours of the Lords of EreQion, they plant- 
ing the Kirks, Likewiſe in Parliament,1617. and 1621, Andinour 
late Parliaments there was Commiſſion granted by the Parliament tor 
planting of Kirks, which has made the old Book of the Aflſignations 
of Niniſters Stipends,and yearly Plat. thereof,to be out of uſe. Many 
oftheſe Books of Aſſumption are ſtiſtpreſery'd, and they are very 
uſeful for clearing what the old Rentals of Benefices were, ſo that 
it may be known whether Benefices be ſet with diminution of the 


Rental. 


| the better underſtanding this A&it is fit toknow, that a Pro- 
voſt with us,is that which prepoſetus is in the Canon Law, pre- 
poſtrura eſt dignitas, quando eſt Collegiata alias non Fed, de ſen. C onſil, 
80. Aliaergo eff jur. Can, prepoſitura Collegiata, alia non Collegiata ; 
But with us , where there was a Colledge Kirk, it was govern'd by 
a Provoſt, and Prebends; and generally it was inſtitute for Divine 
Service 3 but there are Colledges inſtitute for inſtructing of Youth, 
as "I old Colledge of St, Andrews, which is governed by a Pro- 
volt, | Fe - 

A Provoſt is in ourLaw no Prelat., and therefore Tacks ſet by 
him are null, without conſent of the Patron, 12 July 1616. Hepe 
tit, Kzrk ; but & contra, the Patron may gift Prebendaries without 
conſent of the Provoſt, or Prebends; except it be otherwayes pro- 
vided by the Foundation, oh ES 

The Collegiat Kirks, Provoſtries, Prebendaries , having been 
founded by. Noblemeny for their own caſe and advantage, they re- 
tain ſtill a greater power over them than over any other Benefices, 
at refore by this Ac the Patrons of theſe may provide themto 
BuMrs or others, notwithſtanding of the Foundation, which js ra- 
tited by the 158 AG, Par.12 Ja. 6. and by the 54 A&, Sey. x. Par, 
1Ch, 2 vid. obſerv; on that AF.® 7 


Ornication 15 now puniſh'd only by the Kirk Seſſion, and'this 

. AQ tsnotexattly obſerved, for the offenders how only pay an 

Arbitrary Fine, and ſtand upon the Stool of Repentance, Hal 
Zz 
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| Obſervations upon the frft Parliament = 


*His A& arld the next are explained in my Criminal Treatiſe, 
Tit. Inceit. 


py 1 "He melting down of any Money already Coined within the 


Kingdom, under the pains here expreſt, is puniſh'd with us, 
becauſe our Coyn, being as fine as our Plate,it would be thus melt- 
ed down,and fo the Stock of the Money would be impoveriſhed; and 
as the 66 AG, Par. 8. Ja, 3. obſerves, it would waſte and miniſh by 
tranſJation in the fire; bur the Queſtion being agitated, whether 
forreign Coyn may be melted for Bullion 3 it was urg'd, that by 
this Act no Gold nor Money already Coyn'd withinthis Realm was 
to be melted ; for by the ſaid 66 4&G, no Gold nor Money that 
bears Form, and 1s Printed, ſhould be melted : but to reconcile 
theſe, the anſwer is, that if Money be once allow'd to be current 
here by dire& allowance, as by Proclamation , it 1s not thereafter 
tobe melted down3 and ſo it was decided 1n the Lord Hattons caſe, 


Feb. 1683. 


8 hw; the Lords of Seffion are not Judges competent to re« 
duce Sentences paſt in Parliament, as the more Soveraign Ju- 
dicature, yet they are Judges competent to reduce Rights confirm- 
ed in Parliaments, whereby the Confirmation falls in conſequence, 
quia confirmatio nihil novi jurts tribuit, vid, 25 March, 1631. Biſhop 
of Dunkell contra the Lord Balmerinoch. 

ThisA& againſt forbidden Weapons is explained by me in my 


Criminal Treatiſe. 73t. 32. 


y [d.the Criminal Treatiſe, tit. Falſhood. 


W | ge Ac was to ſupply the nullities which could have been 
objected againſt futh Rights by the Court of Rome, who 
pretended to the only right of beſtowing Church-benefices, ſo that 
our ſeparation from the Church of Rowe was firſt authorized by 


the Parliament in the year, 1560, 


1d. Crim. tit. Theft : But it is now fit to obſerve, that when 

. anyaman cryes for help againſt Thieves, all who are defired 
are obliged to concur with the Owners of the Goods, under the 
pain to be holden partakers of the Theft, which Huy and Cry with 
us was called 2uiritatio by the Romans,by the Greeks »:xernoturggid 
L. 1. & 2, Cod. de his quilat. & 1. 1s ffe de ſerv, fugitiv, n) 


Ao by our Law PaGions for Gifts, or Rights to accreſce 
to private men, though not aQually as yet fallen to them, are 
valid; and thus it has been found, that a man may renounce or ſell 
bereditatem futuramz yetby this Att a gift of Eſcheat, when a Party 
ſhall-be denounced, is declared not to be valid, becauſe this may oc. 

- | caſion 


of Ring James the ſrxth, 
caſion the perſon whoſe Eſcheat is ſo gifted, to be denounced 
viis & modis,and this proceeds uport the ſame reaſon that the Civil. 
Law diſcharges ſuch deeds , que prebent votum captande mortis aliene, 
ard by the Canon Law a Benefice cannot'be promiſed or beſtowed 
when the ſame ſhall happen to vaik, zec confirmatur ſequenti vacatio. 
7: col/atio , C. propojuit, de con. preb, Ca. 2. de preb. in 6. & arguments 
bujus legis, it ſeems that,the ſurvivances of Offices ſhould be null 
by theſame parity of reaſon, for theſeepreclude the King from his 
free Gift, and are the occaſion of ſnares: Likeas, ſuch Gifts by our 
Law arid Style ſhould expreſs odume vacandi, which cannot be done 
Where there is no vacation; and though we have nocexprels Statute, 
yer by our Practice, which obſerves Styles as Statutes, if a Gift ex- 
preſs not #rodum vacandi, it will benull; fo a Gift of Efcheat not 
mentiohing the Horning whereupon it proceeded, was not ſuftain. 
ed, though a Horning year and day before the date of the Gift was 
Libell'd on in the Declarator, and though the Gift was paſt the 
King's own Hand at Court, where Hornings could not be got, 206 
November 1628. Welſion contra Stuart, For if this had been fuſtain'd 
no Horning had ever been expreft thereafter, but the Donatar had 
ſtill choot'd out one of the meaneſt Debts, fince he js bound topay 
the Debt inthe Horning by his Gift. 


Hough this A& requires that Seafins within Burgh ſhoyld 
| be ſubſcrived by the Clerk, and given by the Bailie of the 
Burgh, yet the Lordsſuſtain'd a Seafine of Lands within Burgh gi- 
.ven by the Sheriff and Sherift-Clerk, where there were no Magi- 
ſtrats or Town.Clerk in Office at the time that the Seafine was gi- 
ven, 21 July, 1666. Thomſon contra Mackitrick. This is one of the 
inſtances that, xeceſſitas non: habet lege, vid. 1x AG, 3 Par, Ch. 2. 


| [ His A& was but temporary, and ſo ig uſeleſs now, 

His AR is Ratified by the 15 A&, 2 Par, Ch. 2. and the rea- 
| ſon why Maltmen are diſcharg'd to have a Deacon, is, be* 
cauſe at their meetings they might eaſily conſpire to ſet a price upon 
the ViCtual, and uponthe Ale and Beer at their pleaſure, and force 
the Gentlemen to ſell at any rates. | 


T may ſeem ſtrange that this AR made by Q. Mary ſhould be in- 
| ſert here, but that Parliament holden upon the 19 day of April, 
1567. is not af all Printed, and therefore 1t has been thought fit to 
inſert this AFM favours, of the reform'd Religion amongft her Sons 
Acts, and to let it continue in her.name, becauſeit might clear that 
her Majeſty had conſented thereto in her own Reign, | 

This Act bears an acknowledgment of the Queens deriving her 
Authority Royal from God, which has been inſert by our Reformers, 
to ſhow their abhorrency of their opinion, who think that our Moz 
parchs derive their power from the people. 


Here is no ſach Parliament as that here mention«d to be held 
upon the 29 of December, 1567, 'and therefore the 33 AR 
15 here renewsd, but it was needleſs to have made a ſpecial: AR for 
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Obſervations upon-tbe ſecond Parliament 


allowing this to be Printed 3 for both theſe Ads 32 and 33 might 


' and. ſhould have been one,. vid. obſ, on this AQ in my Criz. Tit. 


Treaſon. 


A a o—_ 


King Jaws the ſixth, Parliament 2. 
B' this A& it is clear that Commiſhons for Regents of the 


Kingdom were theft ſubſcrived , whereas they are now ſu- 

perſcrived z and were then paſt under the Privy Seal 7 as 

all Facories, Aſſignations, or other private Rights grant- 
ed by the King are as yet) but how all ſuch publick Truſts are paſt 
under the Great Seal. | | 

Nota, What was then a Regent is now a Commiſſioner, which 
word is but late, and the Regent was then called ProteQor: The 
firſt Commiſſioner mention'd in our Laws is the Earl of Mortroſe, 
for the Parliament 1604. but that Inſcription ſpeaks nothing of a 
Commiſſion under the Great Sea], as all ſubſequent Inſcriptions do 
from the year 1607. and downwards, | ; 

Many A&s in this and the enſuing Parliament bear, With advice 
of the Regent, three Eſtates , and hail Body of the Parliament , which 
words, the hail Parliament, ſeems ſuperfluous, for the King and the 
three Eſtates are the hail Parliament, But this was probably in- 
ſerted either to ſhow the unanimity of the Parliament, or to include 
the Officers of State, becauſe they are not comprehended under any 
of the three Eſtates, and this may be adduc'd to redargue their o- 
pinion”, who think that the Officers of State did not fit in Parlia- 
ment till the Parliament 1633, nor do they yet fit as ſuch in the 
Parliament of Emgland. For I find them. marked in the Sede- 
runts very anciently, but differently, for though now they are 
called, and are alſo marked down in the Sederuntsatterthe Lord Ba- 
r0#5, and are therefore called Lords, yet ſometimes the Sederunc 
adds, after the Burghs, Together with the )ficers of State ; and the Se- 
derunt of the Par. 15 bear, That the Kings MajeHy, and Officers of 
Statc declare the Parliament to run, and ordainthe Articfes to meet. | 


T- is fit to know that all Alienations and Diſpoſitions made by 
perſons who were thereafter forfeited for Crimes of Treafon,are 
null, if they be made poſt commiſſum crimen , though they be made 
before Sentence or Declarator, and that though it "Wy be pretend- 
ed that in ſome latent Crimes of Treaſon, ſuch as where Treaſon is 
inferrd for concealing and not revealing Treaſon, the Subjects 
could not know the Committers guilt, and ſo might bargain with 
them, or take rights from them 3 but yet ſuch Heretable Rights 
are declar'd null becayſe the King having Feued out, his Lands, 
he is not obliged to acknowledge any ſingular Succeſſors, except 
their Rights were confirm'd, &-ſtbz #mputert, who did not confirm. 
This A& is ratified by the 65 4&, 5 Par. Ja: 6. and all former 
praQiques contrary thereto are reſcinded, whieh clauſe in thatRa- 
tiication was neceſſary., becauſe as Sinclair obſerves in his old 

: Practiques 
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of King James the ſixth: 

Pra@iques there had been ſeveral Deciſions paſt in favours of the 
_ *Earl of Mortowns Creditors, ſuſtaining Rights made by the Earl of 
Morioun, who was after 20 years latent guilt conviR for concealing 
- rhe defign of murthering the Earl of Lenmox Queen Maries Hul- 
band.” As theſe Aﬀts ſtrike againſt Heretable Rights made by for- 
feited perſons, ſo'by the 202 AG, 14 Par. Ja.6. all Bonds, Obliga- 
tions, FaQtories, Penlions and Afſignations granted by forfeited 
; perſons, are declared nul), except theſe Rights be confirmed by the 
- King, or authorized by a Decreet of the Judge before the citing of 
- the perſons forfeited; from which A it may be inferr\d, Arg. le- 
gis, that ſuch Rights granted pot commiſſum crimen, but before ci- 
tation are valid, though not confirmed by a Decrett, if they were 
- granted for rrue debts prior to the committing of the Crime, ſince 
this A& runs only againſt fraudulent Diſpofitions; as alſo, for the 
fame reaſon it may be urg'd, that where ſuch perſonal Rights are 
"granted meerly to defraud the Fisk, they would benull, though con- 
* firmed as ſaid 1s3 for elſe a man being to commit the Crime of Trea- 
ſon, might purpoſely diſpone his Moveables to prejudge the 
Frsk, | 

_  Nota, That, ſuch Moveable Rights Confirmed as ſaid is, will 
. only be a ground for diligence againſt the forefaulted perſons 
Moveables , even as if the faids Moveables had fallen to the King 
by ſingle Efcheat , but they will not be a ground of diligence 
againſt a forefaulted perſons rea] Eſtate, 

+ Nota , That as Gifts of forefaulted Lands can only be paſt un. 
+der the great Seal , fo the forefaulted perſons Moveables ſhould be 
regularly Gifted under the Privy Seal, being as to the King, the 
fame way of Tranſmiſſion , that an Aſtignation is to a privat party, 
but in_the Earl of Argil's caſe, it was found that the Moveables of 

the foretaulted perſon might be likewiſe tranſmitted under the Great 
Seals, | * 


151 


FT Bough by this A& the Superiors forefaulture does not pre- 4 4 5 


judge the Vaſlals who are innocent , yet this AR is expreſs» 
ly. abrogated by the 201, AZ 14 Par. Fa. 5, and by our Law the 
- Vaſſals Rights are null, except they be Confirmed, or unleſs he has 
. originally conſented to them, or unleſs theFeus be ſet in the Terms 
_ of the AZ 71 Par. 14 Ja, 2. CN | 
-__ From this Act it may beurg*d, that fince by a ſpecial Law, Vaſſals 
of perſons forefaultedin this Parkainent, are ſecured, notwithſtan 
| cing of the forefaulting of their Superiors3 yet therefore regulariter 
_ the Sub-vaſſals Right falls to the King by. the forefaulture of his Su- 
' Fertor,, or. his own forefaulture\, and that not as Caduciary fortEen it 
"-would only fall to him with the burden of all Rights granted by the 
.Vaſfal: Burit falls tothe King qua ſuperior,{o that he is not obliged to 
. acknowledge any -Rights , except they be Confirmed by himſelf ; 
; br was debated in the caſe of . General Dalzel contra Lady Cald- 
wall, | 
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Obſervations upon the ſecond Parliament 
. Nota,The ſaid 201 A@ 14Par.Ja:6.appoints this A@tobedeletout of 
the Records of Parliament, and this has been defign*d oft-times to pre- 
vent our taking abrogated Ads, for Ads in force, but yet they are 
ſtill Printed 3 and ſome think this neceſſary, . becauſe men argue oft 
from abrogated AQs,as from this Actin thelaid caſe ofthe Lad y Cald- 
wal. | | 
LL Monks with us were called Friers from the French word, 
Frere, which {ignifies a Brother. TheReligious Women were 
called, Nannes, from the Latin word, Nozna, which ſignifies a ſa- 
cred Virgin. 


He Lands holding of Friers or Nuns, are by - this A& de- 

clared to hold of the King , and all the Lands of Monks and 

Nuns are by the 29 A& Par. 11 Ja. 6. annexed to the Crown, 

quoad their Temporality , and though thereafter many of theſe Be- 

nefices were erected in favours of Laick perſons 5 _ Yet by the - 

14 AG Par. 1 Ch.. x, The Superiority of all Lands belonging 
to Abbacies, Priories, and other Benefices belong to the King, 


His A& is Explained in the AG 36. and is drawn back to all 
Rights made even prior to this AQ , bythe 65 A@ 5 Par, 
Ja.6. which is a ſingular Inſtance of drawipg back As prior tothe 


dates. 


Heſe As are Explain'd in the Obſervations upon the third 


ACTS 

at, 42, Parliament of Queen Hayy. 

43 = Ws | FP bY B Ls . EW - e2 
King Janes the ſixth, Parl .3. 

ACTS FF UHeſe Ads of this Parliament are Explain'd in my Criminal 

44, 45, Treatiſe, tit, Herefie. . 

and 46, Nota, That by the A& 45, Arch-biſhops, &c, were to 


_ be. puniſhed, being found negligent by the General Aſ- 
ſembly of the Kirk, the Biſhops before the Year 1606. being but 


| Titular Biſhops, and ſubjeft to the General Aſſembly , and were 


to be deprived by them , as is clear alſo by the 46 AR of this par- 
liament. It | 

By the 46 AR itis alſo obſervable that all the Church-men were 
then only to give their Oath, ' for acknowledging and recognoſcing 
His Majeſty and His Authority 3 the Oath of SaEERpny having 
come in only by the x A# Par. 18 Ja. 6, By this AC alſo , non- 
reſidence is declared unlawful , and is yet a. cauſe of Deprivation, 
except it be diſpenſed with, the habilis modus whereof by a Letter 


from the King, 
By 


% 


' of King James the faxth: 


BY the 72 AG Par.g Q. Mary,the Miniſter was to have the Parſon or 


Vicars Manſe,or ſo much thereof as ſhould be ſufficient for himzand 4 C T 
noKirk mans Manſeor Gleib could be feu'd, yet an Heretortowhom 49. 


a Vicars Gleib was feu'd a year before that Act, wasallow'd repetition, 
Feb.12.1635- Ty. | | 

Neta. T his Deciſion ts otherwiſe related by miſtake in the obſerv; on 
the ſaid Act. 4 DEE: 

The Manſe comes from the Latin Word ,  Manere, vid, Seldens 
Hiſtory of Tithes, pag. 52. By it we underftand the Miniſters 
Dwelling-houſe, and it the Parſon or.Vicar had a Dwelling-houſe 
or Manſe, it belonged to the Miniſter, but if there was none of 
theſe, no other Houſe could be defign'd, though it ſtood within 
the precincts of an Abbacy , February 11 1631. Miniſter of Inzer- 
keithbing contra John Keir.” If there be no ſuch Parſon or Vi- 
cars Manſe , the Heretors muſt build one by the 32 AR of 
Parliament 1644+ but thereafter by the 21 4@® 3 Sef. Par. 
1 Ch. 2. The value is declar'd to be from 500 merks to 1000 
pounds, fo that the Miniſter may build a Manſe to himſclf, and he 
or hiisExecutors will get repetition of what he beſtows in building,not' 
exceeding 1000 pounds but if the Miniſter build only to the va- 
lue of 500 merks , he will not have action againſt the Parochion- 
ers for more , though not exceeding 1000 pounds, upon pretence 
that he might have built to that value, January 8. 1670, Charters 
.contra the Parochioners of Carry: Where it was alfo found, that 
the Reparation or Building of the Manſe, affects not fingular Suc» 
. ceflors, and 1s niot debitum fundi, = T | 

By that Ac likewiſe it was found, that ſince Manſes are ordain- 
ed to be built by the Heretors, that therefore Liferenters are not 
lyable, which Decifion may be very dangerous to.Miniſters, ſince 
it may oftimes diſappoint, or at leaft for many Years ſuſpend their 
Relief; as for Inſtance , if a Father ſhould denude himiclf of his 
Eſtate, in favours of his Son an Infant, . referving only his own 
Liferent, and it may be doubted whether ſuch Liferencers per re- 
ſervationem , may not be lookt upon as Heretors in this, as they 
are in ſome other caſes 3 and yet though Liferenters were not bound 
to build Manſes, yet they were found Iyable to repair them, theſe 
being but #rinoPds impenſe , which required to be preſently done; 
but neither Heretors nor Liferenters will be oblig'd to pay what is 
to be beftow'd npon Building or, Repairing, nor to ſtent them- 
ſelves for that effe&, if they have materials of their own. It has 
been alſo found thar Manſes are to be built and repaired where 
they were burnt or waſted caſ# fortuito. EE | es 

A Gleib is that portion of Land that is to'belong to the Mini- 
ſter, Glebaterre, or alittle piece Land, and is by this AR to com; | 
prehend four Aikers of arable Land, or 16 ſoums Graſs, wherethere 
is no arable Land , A& 7 Par. 18 7a, 6. Theſe four Aikers are to 
_ - be defign'd out of Landsformerly belonging to the Parſon or Vi- 
ear 5 and ifthere be none fach, they are to be defign'd out of 
Abbots, Prioreſſes, Biſhop, Friers,- or any other: Kirk-tand tying 
within the Bounds of the Paroch, 4 16x Par. 13 J#, 6, whicty 
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Obſervations upon 'the third Parliament 
- order is exaQtly to be obſerved in the way fet down by this AR, 
as Dwry obſerves, July 13 1536. Hahbarton contra Paterſon ; yet 
Ifind that Biſhops Lands were defign'd beforeAbbots Lands, becauſe 
that Biſhops have greater intereſt m the Curez and albeit it may 
ſeem that the deſigning the moſt eweſt or neareſt Lands to the 
Manſe for a Gleib be in favours of the Miniſter , and for his 
eaſe 3 yet the Lordsfound a Defignation null at the in- 
ſtance of the Heretor, whoſe Lands were defigned , becauſe 
there were other Lands nearer to the Manſe, for elſe any Heretors 
Lands within the Paroch might be dehgned for a Manſe out 
of prejudice. 

By the x16 A@& 12 Par. Ja. 6. Itisordained, that Miniſters who 
are provided ro Churchs , where there was no Parſon or Vicar for- 
merly , ſuch as Cathedral Kirks , or Abbacies, ſhall have a ſuffici- 
ent Manſe within the precin@ of the Cathedral or Abbay , except 
the Heretors of the precin& provide them to as good a Manſe, and 
as commodious. 

Theſe Deſignations are to be expede according to this AR, by 
the Arch-biſhop, Biſhop, Super-intendent , or Commiffioner who 


ſhall give their Teſtimonial , how he and two of the Parochioners - 


have defign'd ſuch four Aikers , preſently poſleſt by fuch a man ; 
upon which Defignation , with a Supplication from the Miniſter, 
the Lords of Seffion are ordained to grant Letters of Horning upon 
ten days, which is renew'd by the '21 A 3 Seſſ. x Par. Ch, 2. By 
which it is alſo appointed , that ſuch Defignations of Manſes ſhall 


| be by ſach Miniſters as the Biſhop ſhall appoint, and two or three 


of the diſcreeteſt Heretors. 


Y this A& beneficd perſons being year and day at the Horn: 
loſe their Benefices, which fall under their Liferent-Eſcheat 

but it may be doubted, whether theſe Benefices ſhould fall to the 
Patrons of the Benefices, as other Lands fall to Superiors, to com- 
penſe their want of a Vaſſal, _ eſpecialy ſeing where Karks vaik 
through the Ordinars not accepting of a preſentation , the vacand 
Stipends are declar'd to remam with the Patron 3 or whether theſe 
Benefices ought to belong to Univerſities, and ſuch as have Right 
to vacand.Stipends > Or whether they ought to belong to His Ma- 


jeſty , and to be Tranſmiſſable, immediatly by Gifts m Exchequer, 


as other Liferenters are & And this laſt is moſt conform to our 
Law. | | 


# 


Hough it "2m by this and other AQs , andby our pro” 
greſles of Writs, that the Pope uf:& to Confirm Rights; made 
&f Church Lands . yet that was never neceſſary by any poſitive 


Law with us, and Feus even of Kirk-lands, prior to the :Reforma- - 


tion, were and are valid, without any ſuch Confirmation:z butbe- 
cauſe about the time of the, Reformation , , which was the 3. of 
March 1558. Benefic'd perſons didgilapidat their Benefices; There- 


fore 
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fore by the 7 4&@ Par. 1584: It' was declar'd'thit all Feus not 
Confitmed by the King or Pope before that time were null. 
T this time there were two oppolit Parliggnene fitting, one for ACT 
"'\ the King at Striviling or Starling by the Earl of Lennox, as Re>! _ - 
oent, and another for the Queen at Edinburgh, and therefore this AF w—_ 
 ratifies all that-was done by the Parliament for the King, and afinuls 
all that wasdone by the other, vide Melvils Memoirs pag, 113. vid. 
chſerv. on 100 AF 7 Par, Ja. 6, | | 
JY this AF Excommunicat perſons ſhould beDenunc'd Rebels at 4 C.T 
the-Inſtance of the Kings Advocat, or Procurators for the 53, 
Kirk ; but now the Kings Advocat 1s Procurator for 'the Kirk, if= 
ter this Denurciation their Liferent-Eſcheat falls to the. King, and: 
all fimulat Gifts of them. are null , A& 197 Par. x4 Ja,6. and the 
Excommunicat perſons and their Tennents are lyable for the Rents 
in ſolidum, but the payment. of the one frees the otherz Nor will 
the Defence of fruFus percepti & conſumpti , for the maintaining of 
their lives , defend the excommunicat perſon, as to bygones, the: 
reaſvn wheteof is,not becauſe if this could defend quoad: bygones, it 
ſhould defend quoad the future,and ÞÞ the AR of Parhament would. 
be evacudt, as is alleadg'd in Dnry , Fane 26. 1629.. But the true 
reaſon) is becauife the excomtnunicat perſon cannot be 40-4 fide poſſeſfor, 
ſince he .is {6 frequently cited. Nu | = 
BY this AR the Arch-Biſhop or. Biſhop. may appoint! perſons:fot: A Ce. ; 


; Decreetis <quivalent'to a Devrtet 


of the-paroch ſhould farniſh Bread 
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ACT 
59s 


Obſervations upon the fourth:Parliament 


ce of the Sacraments; and yet Heretors are onlylyable, 2. It: 
is dear from theſe word, That whet is due for Communion Elements 
wld only be due when the Communioz is given, but yet Heretors are 
lyable yearly, thoug®the Communion be not given, but it ſhould 
begivento the poor in that caſe, and not to the Miniſter. 


King James the ſrxib, Parliament 4. 

"Rom the Narrativeofthis A it is obſervable thatthe Reforma? 

tion from Popery was firſt authorized in Parliamentin Avguſt 

' + 1560, which obſervation may conduce to clear many things, 

both in relation to dates and others which depend upon the 
Reformation. Sn ; 

By the Canon Law there could be no Divorce upon Separation, 
becauſe Marriage is a Sacrament, and fo could not be diffolved but 
by death; bur all Proteſtants allow a Divorce 1a cafe of wilful di- 
verſion, and therefore by this A& if perſons abſent themſelves, and 


"will not cohabite for four years, they may be cited to adhere, and 


if Divorce follow, the Wife loſes her Tocher, &- donationes propter 
emptias, and if the Husband be the perſon who diverts the Wife, will 
by the fame parity offeaſon get her ConjunGt-fee, and every thing 
elſe to which ſhe could have had right if her Husband had died, 2x 
March, 1637, Lady Manderſtoun contra Rentoun; and by our Law 
theparty injured has liberty. to marry after ſuch Divorces. The 
Canon Law requires ten years diverfion, though this A re- 
quires only four years, c. 8, extrav, "qui filii, vid. Ritors, de differ, 


* Tur, Civ. & Canon. I. 2, c14 but even in that caſe they grant no 


Divorcement, but only ſeparationen quoad thorum & menſam ; As 


to the four years preſcrived by this A&, it may be doubted whe- 


ther they ſhould run from the date of the citation'only, or from 


the time of the withdrawing or deſertion, and it would appear that 


fince the Actof Parliament fayes, That if they remain in their malici- 
ous obſtinacy for the ſpace of four years; therefore the four years ſhould 
runoonly from the date of the refuſal;”either by citation, or at leaſt 
by being required 3 and yet the Commiſfars ordinarly make them 


s wy 
o 


run-from the date: of the-withdrawingand deſertion fimply,thoyph 


neither cited nor required: 'and though'it would feem'by this 'AR 


that-four years ſhould interveen before theDecreet of Adherence, yet 


the Commiſlars will grant a Decreet off Adherence upon a years de- 
fertion,. or leſs, if it can be:prover/ to be malicious, or defign'd,for 


they think it is enough that four'-years'xtin before the Decreet of 


Divorce. | 195 m7 | 

- Since the AQ of Parliament requires malicious defertion'to 'pre- 
ceed the Divorce, it may: bedoubted" whether Citariotis at the Peer 
and Shore of Zezthto thoſe that are out of the Cotmerey;* or at-the 
dwelling houſe to theſe that }are within the Conritre nts 
ſince they may be'ſo cited without being maliciotisdeſtrters;« and it 
were hard that a man being taken with/Pirats or\Robbers, -or tie- 


bo : . » : : os Sn CIs, : 
ceſlarily abſent without knowing of any” ſuch Citation, ſhould for 
| | : . 4 YEAars 


6 þe ſufficient, 


ers, "Or ne- 
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4 years abſence loſe his Wife 3 and though in the « Rewviſh Chnecti 
where: there. is no diflolution of the: Marriage this might be: ſuffici- 
ent, ſince upon. his return he might/recover his-own Wife ; | yet it 

- 15 moſtdangerous with-us, and though theſe Citations be ſufficient 
inother caſes, yet there-is no parity. of reaſon far their being ſuffici- 
ent here,. where malice is required, and where the: loſs is irreparable; 
It may be alſo doubted if a. Wife remaining in her Husbands Houſe, 
but retuſing bim all acceſs to her, may be ſaid to have diverted,and 
I conceive ſhe may, for all the reaſons in the one caſe conclude 
againſt the other. OR: | 494g ; 26) 

Fhe form of Proceſs here ſet down, ſeems to be borrowed from 
the Saxon Law, related by Snedvin, ad tit. Liſts. de nmps. Par, 4. de 
divert, .& Harprech. ad part. 11. de nupt. num. 131. &- ſeq; and eſt 
this Procels may proceed from Collufion, by the -Huſbands'beitig 
deſirous to divert upon defign to obtain a Divorce: therefore by our 

Law the Purſuer is obliged to (wear that there is no ſuch Collufion: 

In place of Letters in the four Forms mentioned in this Act, Letters 
of Horning are now ſummarly granted on all Commiſſars Decreets, 

AT 75. Par, 21, Fa. 6. as alſo on the Decreets of Sheriffs, Stewards 

Bailies, &c. AF 177. 13 Par. and” AF 10 Par. 18 Ja. 6.-fot of 
old Horning being under the Seffions Signet, was'only granted on 
Decreets of the Lords of Sefton. - 


187 


His A& is in Deſuetude, for Salt hay now be lawfully tranſ- ACT 
|. _ Ported, but then we had nat enough to ſerve the Countrey. 56, 


BY this AQ every Cowper isto put his own mark upon'his own 4 C T | 


Barrel, butby the-141 AG, 8 Par. Ja. 6. there are Staples ap- 
pointed for Salmond, where a Gadgeand mark is to be kept. _ 


570 


His AG relates to thetime wherein Grange kept the Caſtle of 4CT 


R Edinburgh tor the Queen, 


SP", 


King Tavugs fixtb, Parliament 5. 

E extended by-the 162 AG Parc +3. 4. 6, 10 far that Mint. 
| IÞ firs Gleibs are thereby \x0-be free from all Impoſitions 
©. 2: whatſoeverzandit was found:the 9 of Juxe; 1676: Burnet 
; contra Gib\thatnotonly Glelbs of Kirkseſtabliſh'd by Law were tobe 
free, buteven Gleibs of Chappels wherethere was Divirie Service'or- 
dinarily; and this/priviledge of being free fromTeirjids was to beex- 
tended not only to MiniſtersGleibs, whilſt they were poſſeſs*4 bythe 
Miniſters themſelves,but:that ever the Gleibs of Vicars were'tobe 
;free from :Teinds:,, when'come'in'the hands: of Laicks , except it 
could be alleadg'd [that within thel&'$o years bypaſt theſe Eaicks 
' | had payed Teinds for theſe Gleibs,7 albeit this AG of Partiathent be 
- only conceived perſonally:in favours bf Mmiſters; bit not really in 
fayours of Parſons or Vicars Manſes+ ''This'A@istontornt to the re- 

: form'd Churches abroad, wid. Carpz. jus conſe5?. | 


Bbb a By 


53, 


Y this AQ Miniſters Gleibs ate'not to pay Teind ; which is ACT 


626 


135 


63. 


ACT 
64 


ACT 
65+ 


ACT 
66. 
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© Obſervations npow- "the fifth Parliament 


ACT ILY i this Aa the-lioeds are/ordain'd to dire& Letters'of Horning 


at the Chancellors and Biſhops - inſtances ; for charging the 


havers of Writs belonging to Hoſpitals ſummarly to produce them, ' 


and the Clerk of the Bills having refuſed to- paſs a Bill upon this 
AR, as being in:Defuetude, and as having been at firſt but tempo. 
rary, becauſe it ordains a report to be made betwixt and Paſch 
next,' yet the Lords ordain'd ſuch Letters to be granted, nd found 
the A& neither temporary, nor in Deſuetude, Jarnary 1667. Ho- 
ſpital of Northberwick, | 


WV obſero. on the 111 AF, 14 Par, Fa, 3: and on the 119 Ag, 
Par. 7 Jam. 6. | | 


| tis 47 explain in the 36 and 39 Ads 2 Par. Ja, 6. 


Hough by this A& it is declared only that in the competition 
. betwixt ſuch as have obtained Confirmations from the King, 
the laſt Right firſt Confirmed ſhall be preferr'd , yet this holds alſo 
in Rights, holden of other Superiors, becauſe if. the Right be given 
to be holden of the Superior, &'2 ze, it is no compleat Right till 
it be confirmed , and the firſt compleat right is to be preferr'd. 
Nota, From this A& that the Lords of Exchequer ought not to 
refuſe to grant Confirmarions, e&* de _prax3, if they refuſe, the Kings 
Vaſſals proteſt that their refuſal ſhall not prejudge his right. But I 
find that where many Creditors were confirmed in one day,the Lords 
preferr'd them according to their diligence,and there having taken 


| Seafine, and: not according to the date of preſenting the Signatures, 
' fince neither were negligent, nor had uſed precipitation, for they 


ſhun'd todetermine that the Exchequer had not preferr'd orbrought 


In all juſtly, for that were-to make the. two: Courts /interfeer, 6 


December, 1678, Mill contra Pafonles ; But ir the competition be- 
twixt two Confirmations, . the Lords found. that the firlt who had 
aſt the Seals was to, be prefert'd, and that the preference of the 
SS akration was tobe jadged.by the paſſing the Seals, and:not by 
the date of theSignature, ſince, it is not the Signarure,bur the Char- 
ter that preferrs, , becauſe a\!Charter firſt-paſt the Seals, thoughupon 
a poſterior Signature, will;be-preferr'd-.is)the-more complear dili- 
rence, the Seal being in place-of the King's'Subſcription, - and con- 
equently thedate.vf the Charter is nat ſtill toibe looked-to, fince 
the'Charter bears ſtill the date of the Signaturt, -arid the date of the 
Paſting of the: Seals, is proven'in, 0ur-Law-by- an - atteſtation 'under 
the hand of the Keeper of the Seal z ifor though tliat arteſtation may 
ſcem to be the teſtimony of only oneWitneb; yetit is aFirofficii,and 
the Minut-Book is a ſufficient check apon/his atteſtation; 26 Febry- 
@7, 1660, Oleioren ona Bari Paging 
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_ of King James the foxth, 
It is alſo ubſervable from this A that albeit the Keepers of the 
Seals are diſcharged to paſs double Confirmations of Rights of the 
ſame Lands, yet de praxi the Exchequer and Seals paſs very frequent- 
Iyl ach double Rights periculo petentis, and though where the ob- 
tainer of the firſt Rightcannot inſtantly exclude the ſecond , as by 
clearing that the granter was denuded,and ſo the ſecondR ight was null. 
There may be ſome pretext for. granting ſuch double Rights, periculo 
petentis, the Exchequer not being Judges competent to the competi- 


tion of double Rights, yet where the firſt can clearly and inſtantly 


exclude the ſecond , there is'no reaſon for paſſing the ſecond, for 
by paſſing ſuch double Rights, the firſt is put to the neceſlity of a 
ReduQion, finceno Right once paſled under the Great Sea] can be 
annulled by way of exception, butonly by way of reduGion and 
fince the ſecond right, though null, may.be the foundation of a. 
Preſcription, and will eftabliſh a full right 1n the obtainer, if he 
continue 40' years in poſſeſſion. 


T His ARprohibitin . Fleſh to be tranſported in Ships, except in 
ſo far as is neceſſary for Vigualing the Ships, is now in De. 
ſuetude. | 


—_—. 
A— 


| King FAMES the fxth, Parliament &* 


FT is obſervable that in this AQit isfaid, that Oxr Soveraign Lord 
has declared and gramted Juriſdiction to the Kirk, which conſiſts 
in the Preaching of the Word, the correfFion of Manners, and the 
Aaminiſtration of Sacraments , which inferrs that Eccleſiaſticks 

have no temporal Juriſdiction ſave from the King, which the Ca- 
nons have alſo acknowledged, as ſþ-all be cleard in the Ad concer- 
ning the Supremacy - But they are acknowledg'd to have had an 
Eccleftaſtick Juriſdiction, for the Act bears, Has declared, and this 
Ecclefiaſtick Juriſdiction is declar'd to.confiſt in Preaching, Cor- 
rection of Manners, and Adminiſtration of Sacraments, 


of Boe AQ diſcharges Gaming and Drinking in Ale-houſes on 
| the Sabbath, and is conſidered in the A# 83. Par. 6, Ja. 4- 


T Hough ſach young Noblemen or Gentlemen as go abroad,need 
-- not now Licences from the Council, nor to make application 
to the Biſhop orSuperintendent within 4o dayesafter their return, yet 
ifthe CouncyſuſpeR that they are like to change their Reli ongney 

eir Chil- 
dren,or elſe to Impriſon or Fine them as they feecauſe. This A&twas 
renewed by a Proclamation of Council, Fanvary,. 1679- 


B: this A& the Labourer is to require him who has right to the 
Teinds, to come OTEPY within & dayesafter the Shearing, 
ec: h by 


"9 > 
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ACT 
69. 


AGCT 
70. 
ACT 
7 Ts 


ACT 
72« 1 


ACT 
74s 


ACT 
J5* 


790 


Obſervations upon the ſexth Parkament 
by making premonition on three Sabbath dayes after the Shearing, 
which is by the 48 AF, Par. 11.F4.6. reſtricted ro two Sabbaths; 
and thereafter by the 5 AF, Par. 21, Ja. 6. It is appointed that 
the Teinding beat three ſeveral times, vis. the In-fieldat onetime, 
the Bear at another time, and the Out-field Corn at a third time, 
and that 8 dayesinterveen after each compleat Shearingz but all 
thisis innovated by the form ſet down very fully, 9 A, Par, 22. 
72.6, Which laſt A is now inobſervance, and being fully conſi- 
der*d needs no further explication, 


Id. crim, praG. tit. Idle Beggers , and obſerv. on the 16 {4G 

3 Seſſ 1 Par. Ch. 2, Where this Act is Ratifi'd andenlarg'd; 

In this A& excellent Overtures are ſet down for puniſhment of Va- 

gabounds, and theſe who flee from their Maſters Service , who 

by this AC are appointed to be burnt in the Ear, and Scourg'd for 

the firſt Fault, and to ſuffer Death for the ſecond; ſo far can the 

repeating of a Crime highten itspuniſhment, 'eyen in mean Crimes: 

analogical to this A is the Tit. ff. de Fugitivis, where likewiſe ma- 
ny excellent Overtures are propol'd. 


" A Lbeit by this AR, all the Hornings are to be Regiſtrated in the 

A Sheriff-Books of the Shire 3 where the Rebel lives: Yet by 
the 265 AG x55 Par. Ja. 6, In caſe the Sheriff refuſe to Regiſtrat 
the ſame, it is ſufficient that they be Regiſtrated in_the general 
Regiſter ; but if the Horning be for a Criminal Cauſe, it mult be 
Regiftrated in theBooks of Adjournal, A@ 140 Par. 8 Fa. 6: 

bſerv. 29, That Horning againſt Witneſſes need not be Re- 

onſtrated at all,nor can Witneſſes Eſcheats fall upon ſuch Denuncia- 
tions; becauſe it were hard to put the purſuer to ſo much cxpenſes, 
or to make an Eſcheat fall for a negligent Contumacy. _ 

Obfery, 30, That Denunciations at the Mercat Croſs of the 
Shire where the Rebel Dwells, ſhould only debar Rebels, ab 
agendo, and not Denunciations at the Mercat Croſs of Edinburgh, 
as was found January 24.1674. Blair contra Blair 3 and even theſe 
Defenders whoare Denunced at the head Burgh of the Shire, can: 
not be debarr*d from proponing that which requires their perſon- 
- preſence, norare their Creditors or Aftigneys debar'd from pur- 
uing.. - rk 
Oferw. 40, Though by this AR the Theſaurer has power to in- 
tromet with the Rebels Goods , and may raiſe Letters for that ef: 
fe&, which were call'd Letters ol Intromiſfion 3 yet now Eſcheats 
muſt be Gifted , and the Donatar mult raiſe Summons of general 
Declarator thereupon, wherein it muſt be tfy'd , if the Rebel was 


3 


_ lawfully Denunc'd; and after general Declarator , he. muſt have 


a Decreet of ſpecial 'Declarator, which is in effe& only a Decrect 
for payment, . though it be'abufively call'd a ſpecial Declarator ; 
and. the former Letters of Intromiſſion ate:juſtly found not to be 


The 


* of King James the ſixth! 


The affixing a Roll of the Rebels Names here. mentioned, js in 


Deſuetude, Except as to Fanaticks, and theſe who pay not the Kings 
publick Dues. ; : : 
Soine doubts concerning this AR are Explaind in the AF 142 


Par. 8 Ja, 6. : 


\ | His A& 15 Explain'd, Crim, pra. tit. Libels.  4cT$ 
| 76, 
BY this A the pains of breaking Law-burrows , is to be divide , 


ed equally betwixt the King and the Party injur'd 3 and the 
reaſon of this is , becauſe the King is injur'd by the breaking of 
the Law-burrowsz The Charge of Law-burrows being in His 
Majeſties Name 3 and though ordinarly the Party Charged finds 
Caution of Law-burrows 3 yet if after the Charge any prejudice 
be done, the party Charged. is lyable, becauſe the Charge is con+ 
_ temn'd, July 8. 162. Semple contra Cuninghame, 


The civil Aﬀion whereby this breach of Law-burrows is 
urſu'd , is call'd Ar AGion of Comtravention, and muſt becauſe of 
this At of Parliament , be raif4 at the Kings Advocat*s inſtance, 
as well as at the inſtance of the party injur'd , and the purſuers 
Title is the Charge, if no Caution be found , or the Extra& 
of the Bond of Cautionry, if Caution be found 3 the ordinary 
. Deeds whereby Contravention is infer'd , are bearing or ſtricking 
the party to whom the Lawburrows 1s found, or his Servants, ex- 
cept the Servants or Tennents were beat upon a ſpecial account, 
no ways relating to the Maſter; - which ſpeciality muſt be proven, 
or elſe its prefum'd 'to have been on the Maſters account ; and 
for the ſame reaſon it is, that though. the ſtile of Letters of Law- 
burrows bear, That the Complainer, his Men, Tennents and Ser- 
warts , &c. ſhall be Skaithleſs in their perſons, Lands, Heretages, 
Goods and Gear 5 Yet the taking of two Horſe from the purſuers 
Tennents, was not fuſtained to be a Contravention , becauſe that - 
was not done on the Maſters account ,- nor was the Tennent him- 
felfpurſuer, Jannary 28. 1632. Grantcontra Grant, Nor. was for 
the ſatne cauſe, the breaking up the Tennents Houſe , and taking 
ſome 'Goods out of his Cheſt, found a Contravention,  Februgry g. 
2633. Lindſay contra Dexniflon, But fince 1t was not a Contra- 
vention, (becauſe the Maſter was not-concerned in the Injury as 
theſe Decifions bear, T fee not how the Tennents concourſe could 
have altered the cafe, qroad the Contravention , though in both 
caſes the Tennent may purſue damage and intereſt. 


All Lawyers are .clear , that there muſt be clear grounds of In- 
jury alleadg'd, and. therefore feeding beſtial upon -controverted 
nds, is not ſufficient, December 20. 1592. [Butin mutyal Con- 
.traventions upon that head 3 The Lords allow'd both parties to 
turn their Libcl in a Moleſtation, and granted Commiſſion to Exa- 
Ccc-2 mine 
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. mine Witneſſes hizc-inde, January 24, 1663, Ronchlay contra Wood, 


Nor would the Lords find that paſturing upon-waſte High-land- 
ground, ſhould infer contravention , except it had been done by 


- the Maſters Command , or frequent herding to his knowledge, 


Fuly 8. x664, Earl of Airly contra <Mcintoſh, But yet if Deeds 
of Violence be done, even upon debateable Lands, that will infer 
Contravention, ſuch as the hoching of Oxen. 

This animus injuriandi is ſo necetiary, that Deeds done by drun- 


ken-men , are by many Lawyers thought not to infer a Contra. - 


vention, Chriſtin. Tt. 4. Art. 8. and the adulterating the purſu- 
ers Wife, will not infer a Contravention, becauſe this is not done 
animo injuriandi ; but animo libidinoſo Chriſtin. Art. 7. He likewiſe 
thinks, that threatning real injuries is ſafficient , and zhreat- 
ing is a great breach ofthe Peace, eſpecially whenit is by a -man 
who uſes winas proſequi, but verbal injuries, per ſe, are not thought 
ſufficient by Lawyers, nor have we any Deciſion ſuſtaining a 
Contravention on that head. | 

Since by this ARt-the King and the Party have different inte- 
reſts , therefore Impriſonment or paying of a Fine to the King by 
prior Sentence, will not exclude a purſuit of Contravention at the 
parties inſtance , March 20. 1623, Futhie contra Carmichael , and 
Fanuary fpenult, 1622, Johnſton contra Laird of Weſtnisbit, And 
certajnly tharDecifion related by Hope 1it.contravention. Forreſt contra 
Turnbul; Where it was found that the Kings Advocat could not 
infiſt alone in a Contravention , if the party injur'd diſcharged 
the Deed, though after the intenting of the Cauſe, is an illegal 
Decifion 3 for ſeing the King is injur*d crimine fraFe pacis, and 
that by this A the King has right to the half of the penalty , and 
had formerly right to all by the 5 A@® Par. 1 Ja. 3. The party 
cannoiDiſcharge the Kings part, Contravention 1sa penal aQion,even 
at the privat parties inſtance; and therefore titulus coloratus , will 
defend againſt it, and thus a Contravention being libelled, as in- 
fer'd from the caſting of a Ditch, whereby the purſuers Land was 
overflow'd. The Lords found that a conſent from the purſuers Fa- 
ther, though he was but Liferenter , did defend againſt that aQi- 
on, Jaruary laſt 1633. L, Wezms contra L. Gairmilly, Without 
prejudice to purſue an Aqion of Damnage and Intereſt ; to 
which the Lords turned this Libel, without neceſſity ofanew Pro- 
ceſs, And this ation is likewiſe elided for the fame reaſon, by ſub- 
ſequent Diſſimulation 3 and therefore a-purſuit of Contravention, 
founded upon cutting of Trees 1n the purſuers Wood, was elided 
by the ſame purſuers granting - Licence thereafter to the ſame De- 
fenders to cutin the ſame Wood 5 which poſterior Licence the 
Lords found did infer a preſumptive Remiſtion, January 11. 1633. 
Denniſton contra Lindſay. Nor is this Contravention ififer'd by 
Injuries,” done upon- provocation or ſelf-defence, but though pro- 
vocation ſeems to be -good againſt the provocker, yet it ſeems not 
to. be good againſt the King 3* and it may be doubted ae 


- of King "James" the rnb, | 
the penalties of the Adr'of Parliament may be fought; by and at- 
"out thedatnnage and intereſt, or if the daminage is to be a part of 


Ope obſerves from the Narrative of this A& ; that as only 
H Landed men can be Judges in Perambulations , fo Landed 
men ought only to bereceived Witnefles in Heretable Debates 3 but 
this Obſervation holdsnot in our PraQtique , which allows any ha- 
bile Witneſſes in perambulations, and all other Heretable De- 
batESs : 


Y this A@ all Heretable Obligations, or Writs of importance, 
B are to be ſubſcriv'd, and feal'd before two famous Witneſſes, 
it the parties can Write, or by two famous Notars, before four 
famous Witnefles, if they cannot writes - | 

Obſerv. 19. That Sealing is not neceſſary , but Subſcription is 
ſufficient in parties,and is notneceffary m witneſlesby this Ac,though 
it be requiſit by the 5 4& 3Par, Ch. 2. even ih Witneſſes alſo; and 
though the Sealing be only remitted in Papers to be Regiſtrated 
by the 4 4&# 9g Par, Ja. 6, Yet.tt is not neceflary in any Writ by 
our preſent Cuſtom, 2 

Obſerv, 20. That -in our practice ; all Writs exceeding an hun= 
dred pounds, are Interpreted-to be Writs of importance, and fo 
to need Witneſſes, Jernary wit ,, 2623, But if any ſum be 10 be 
anhually pay'd, that Writ whereby it is to be pay'd, requites 
Witneſſes, though never ſo ſmal] , becauſe yearly Preftations 
may .ariſe to a conſiderable fum, TJaly. 4. 1632. and though 
ſums above 100 pounds, require Writ; Yet Intromiffion with Victual 
or any. thing elſe, probable by witnelles, as all other thingscon- 
fitting i» faFo arez ag alſo, intromiffion with uncoyn'd Money 
orSilver in maſs, 1s probable by Witneſſes, though exceeding, 100 
pounds: Butpromiſes & nada exriſſioverborum, though for leſs ſums 
than 100 pounds, are only probable by'Writ, becauſe By ſtanders 
may miſtake the poſition and force of Words , Jaxnary 19. 1652: 
Douchar. cone, Brown, , | 

Obſerv, 3% This AQ is only to be extended to fuch things as 
require Writ , ex ſ#a ##i#?f4 5 and to which Writ uſes to be ad- 
hibit for Merchant-bargainsmade in Mercats, do not require Writ; 
and ſo'are probable by Witnefles; for men uſe ri6t , nor carinot 
adhibit Writ m ſuch cafes ; nor are Witneſſes requiſit in Dif- 
charges granted to Tennents by the Maſters, becauſe of their Ru- 
ſticity, and the ſmalneſs of the ſums - Nor are Witneffes requi» 
fit in Contracts of Marriage , upon which marriage has followed, 
nam nviorietas fatts habetuy pro teftibus, July 1. 1662, Breidie con- 
tra Breidie, But it. nay be doubted whether this holds in Stragd- 
gers, ſuch asaze third parties; and 1 think they are not obhigfd 
to pay. the Tocker, though: it certainly: holds inthe Man and Wife 
themſelves who Contraft 5 - and though it hold not-m third par- 
ties, who are meer Strangers:3 yet it ſhould hold in the Father, 
when heobligath hinfelf ts pay the Tochet , where there is a tri- 
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partite ContraR. ſubſcriy'd by many parties , - they are in place of 


- Witneſſes to one another ,. all. partjes; having ſublcriv'd , Jaly 19, 


1676, Forret contra Yeitch, And a Writ having the Subftantials 
filled up with the Granters own hand , is equivalent to its being 
7 by Witneſſes, January 23. 1675. Yans contra Mal- 

Obſerv. 49, Though the ſum exceed an hundred pounds; yet 
if the purſuer reſtrict his purſuit to an hundred pounds , it is 
probable by VVitneſſes, Jaly 7. 1629, Wallace con. Muir, 

VVhere the parties cannot write, two Notars and four'Y Vit- 
neſſes are required by this AR 3. But yet a Merchants mark is ſu- 
ſtained, if it can be prov'd, that he ufd to ſubſcrive ſo, Februa. 
7) I. 1669. Brown contra John5ton, But this is only ſuſtain'q 
amongſt Merchants, and to facilitat Commerce: But it ſeems that 
in Law, no ſuch mark ſhould be ſuſtain'd, except where the writ 
has witneſſes alſo, Subſcription alſo by the Initial Letters of the 
Subſcrivers Name , is ſuſtzin'd, if the Subſcrivers be prov'd to 
have (till Subſcrived ſo, theſe Inſtrumenrary V Vitneffes are pre. . 
ſum'd to have been choſen by conſent , and therefore Sons , Ser- 
vants, &c. may be VVitneſſes; and it may be doubted if VVo- 
men. may be VVitneſſesin VVrits 3 butit is ſtill fit to chooſe dif. 
anterreſted VVitneſles, for if the Granters own Relations be wit- 
neſles, and one of two of them deny his Subſcription, the writ will 
be reduc'd as null, though not improven as falſe, as was found in 
Nimmo's caſe, 

Theſe VVitneſſes are by this AQ to be defign'd by their ſpe- 
cial Dwelling, or ſome evident token , by which they may be 
known, as to which. ; 

Obſerv, 10; That though Deſignation by the Dwelling-place, be 
declar'd ſufficient by this' AR, yer it that Deſignation be too gene- 
ral, as that the witneſs is In-dweller in Edinburgh,- and that there 
be many of that Name there: or the perſon cannot be known by 
that Deſignation. The Lords will ordain them to be more parti- 
cularly condeſcended on \} even by an Aﬀigney, who may pretend 
that he is not oblig'd to know who the witneſſes were, bit that it 
was ſufficient for him to ſee that the Bond had wit nefles, but yet that 
the Witneſs wasServitor to the Earl of Sonthesk, though the Earl had 
more Servants ofthat Name, February 7. x672. | 

Obſerv. 2, That though the AG fay that the Writ ſhall be null, 
if the Witneſſes be.nor defign'd in the Writ z yet the Lords will 


allow the Purſuer to defign the Witneſlesif they be inſert, though 


the Witneſſes ſo defigned be dead, and many,years bave interveen- 
ed fince the Writing of the Paper, but in that caſe they will ordain 
the deſignation to ® aſtruQed per comperationem literarnm, and an 
Oathin Supplement, 15 Fly, 1664. Colvil contrathe Executors of 
the Lord Coloil'; but if the Writ mention: no Witneffes, the Lords 
will not allow the Purſuer tocondeſcend who were Witneſles, and 


* to deſign theſe Witneſſes, 24 Jar. 1668. Magpiltrats of ''* contre 


the Earl of Fizlator. All which holds-only-in caſes 'arifing from 
Writs prior to | the A&, 5 Par, 3. Ch. 2. By which A& Witneſ- 
ſes muſt be ſubſcriving and defign'd, elſe the Writ is null, 


of King James the frcth, © 195 
I find this whole A& was verbatim made in' France at CMonling, 
"Arn0'1556., and has been brought in here very ſhortlyafter , 7s, 
1579, There is a learned Commentary writ upon it by Boſellus, 
Borderins, which may be very uſeful in our © practice, I find alfo 
that by the Edidts in Flanders, nothing can be proverby Witneſſes 
above 3oo pounds, vid. Stockman, Deciſ, 120. | | 


B” this At, Spuilzies, Eje&ions, and others of that nature pre- 

ſcrive in 3 years, | | 
O)ſ. 1. That though theaCtion ofSpuilzie andEjeQion preſcrive quoad 
the ſpecialities indulged by the Law to theſe ations, which are, that 
violent profits will be granted, and that if the Puiſner prove that 
the Spuilzie or EjeRion were committed, he may tax his own dam- 
mages per juramentum in litem, yet if the Purſuer reſtri& his Aion 
to wrongous intromifſion, or re-poſſeſfion, he may purſue for the 
ſame at any time within 40 years, 16 March,, 1627, Inglis contra 
Kirkwood. 

Obſerv. 2, That from theſe words in the AR, Axd 
others of the like nature, 'The Lords have found that an Aion 
of Intruſion preſcrives within 3 years, 2 February, 1610. As alſo, 
that an AQtion for demoliſhing of a Miln, or an Action intented for 
the dammage and intereſt ſuſtained in' ryving out a common 
Moor, and generally all ſuch Actions as ariſe from violence, andin- 
ferr upon that account extraordinary dammages, do preſcrive with- 

. In 3 years,quoad the extraordineſs.of the dammage. | 

Obſerv. 3. That nothing but a formal purſuit of Spuilzie inter- 
rupts this preſcription, and therefore an aftion of oppreſſion and des 
predation intented-before the Juſtices, was not found ſufficierit to 
interrupt this preſcription, though that was amoreexuberant conclu- 
ſion, and ſo included Spuilzie as a lefſer,and the Juſtices are Judges 
ordinar alſo ; and by this At it is enough to purſue before the - 
Judge ordinar, 8 February, 1676, Maſter of Rae contra Dun- 
beat . ; 


Af of removing preſcrive ſo (if not purſued within three 4 7 
£& A years) that there muſt be a new Warning before any re- | 
moving can be intented, and the Lords have found that theſe three 

years are to be computed from the time to which the Warning is 

made, but not from the date of the Warning. Dr EL 


Y this AQ all actions for Houſe-mails, Mens ordinar Servarits A C T 
Fees, Merchant Compts, and other like debts preſcrive in three 83. 

years. - ; j | | Rl 
Obſerv. 1+ That theſe actions are not abſolutely extingtnſhed by 
the preſcription, but after three. years they become probable only 
by Writ, or Oath of the Defender z whereas if they bad been pur- 
ſued within three years, the debt was probable by Witneſſes, and 
this At is founded as I think upon the preſumption that men would 
not ſuffer ſuch debts toly over for longer than three years, without 
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taking an obligation, for them in Writ, and the preſumption lyes for 
their being. yearly pay' and that which was preſurmprio bomiris, is 
after the current of three years made here preſumptio juris &» de jure 
&- lex ftatuit ſuper preſumpio. 


Obſerv, 2. Theſe words, Or other the like debts, thatare not foun- 


ded upon written obligations are dangerous, as all ſuch. general 
clauſes are, which make the people unſecure, and the Judges Ar- 
bitrary 3 and though one would think that Maills and Duties of 
Lands ought to preſcrive as ſoon as any of theſe, ſince it is not pre- 
ſameable that theſe would be ſuffer d to be unpay'd, yet it was 
found they did not preſcrive in three years,20 Jarwary,1627. Roſs 
contra Fleming. £ | | 
By this A& Houſe-mails, e*. - preſcrive, if they be not purſu-d 
within 3 years, and therefore the Libel for ſuch debts is not rele- 
vant, .except it be expreſly Libell'd that ſuch duties were owing,and 
are yet reſting ___ and conſequently the Tennent may de- 
pone that he poſſeſt but that he payed, which quality is receivable, 
and yet ifthe Tennent depone fimply that he poſleſt and forgot to 
adje& the quality, the Lords would not ſuſtain it to be adje&ed ex 
zntervallo, at the adviſing of the Cauſez or in a Suſpenſion or Re- 
duction, unleſs the Tennent could prove that the Maſtet would not 
ſuffer the quality to be receiv'd, or would offer to prove payment 
by the Maſters Oath. | 
Obſero. 3. It may be doubted whether this A& ordaining Merchant 
Accompts to preſcrive in 3 years, doth reach to Compts owing to 
Strangers, for they ſeem not oblig:d to know our Law, and this 
—_ ruin all Commerce e*locus contraFus ſemper attendendus. But 
it was found that this 4@& does extend to all Merchant Goods, as 
well when ſold in groſs as by retail, | | 
It may be doubted whether theſe two laſt Acts run againſt Mi- 
nors, fince it is provided expreſly that Preſcriptions againſt Spuil- 
zies and Ejefions ſhall not run againſt them, which ſhows that if 
this had been defign'd in the other Preſcriptions, the ſame Clauſe 
had been renew'd, ſince it was under conſideration , and fo ſeems 
not to have been forgot only, and there ſeems to be ſome reaſon 
for this, fince Minors are prejudg'd by Spuilzies and Ejeftions, and 
ſo Preſcriptions in theſe ſhould not run againſt them, but in remo. 
vings the hazard is only that a-new Warning muſt be uſed, and in 
other the like debts, the only loſs is that the debt'cannot be prov'd by 
Witneſſes after three years, and ſo fincethele preſcriptions didlittle 
hurt to Minors, it was not neceſſary to ſtop their courſe, - : It is alſo 
obſervable, that though ail theſe Preſcriptions run in 3 yearsg yet 
if ations be once intented, they ſtop the preſcriptions, "and there- 
after. Spuilzies, Removings, or Aliments, &c, do not preſcrive in 
lefs time than 40 years, as all other debts do;. and till then vio- 
lent profits are due, orthelike debts may be prov'd, as ifthe ation 
had been purſu'd' within 3 years, 26 Janrary, 1622, Herring contra 
Ramſay: As allo by ourlate Deciſions, if the Purſuer has contjnu- 
ed to etnploy a Merchant the. currency of that Compt , and truſt 
will preclude the preſcription, ſp that many former years preceed- 
| « 1s 


7 SO EM 7 _ PEI We, 
Ee woe Sos BEES band in ef rate os 
th, 2 0 a WTF 2 - <1 
bigts - 
" 7 
; D Th 3 ; 
' ms 


'c 6 's . ” g NY S F 7 
forte Shs 
r Rs ed CS 
WERE 0 T: ” FN 
3 ity 2) 5 » Xt LI 
£7 ak $625 ah. 


©. of King James the ſrath, 


ing the three laſt may be craved, though this Act ordains all Mer- 
chant Comps to preſcrive within that time , but if a Bond be ta- 
ken for thele poſterior years, it is thought that cannot be called a 
current Compt, and it may be debated whether in Law one or 
two Articles will make a current Compt, and ifit do, there 
may be many wayes taken to elude this Act, wid. 16 De- 
cember , 1675. Somerzel contra the Executors of Muirhead, 
This currency extends to Brewers Compts of furniſhing, 13 
November, 1677. Wilſon contra Ferguſon. ( Vid. Sand. lib: 
g. Deciſſ Tit. 6. ) Though it was alleadg'd that albeit it 
ſhould hold in Merchant Compts where there are Diſcharges taken, 
and where a Compt Book adminiculats the recept, yet it ought not 
to be confider'd in furniſhing of Ale, where neither of theſe are 
obſerved; and yet this currency was not reſpected in Servants Fees; 
for theſe ſame reaſons, and becauſe a Servants Fee is alter'd at the 
Maſters diſcretion, 12 February, 1680. Roſs contra Mr, Salton. 


\/ 1.Crim, 0b: Tit, Foreſtallers,and Tite 22; 


T may be doubted whether this A that gives power to the 
] Sheriffs and other Judges, to throw down Cruives and Yairs, 
ought to be extended to Dykes built over waters , or a part of 
the water ,, for making a Dam to a Miln, 

' 20, VVhether Sheriffs or Lords of Regality , &c, may exe- 
cute this Commiſſion for their own advantage , and where they 
themſclves are the parties grieved , fince that were ſb# jus dicere, 
and they would. probably be partial, whereas they may get others 
to execute the ſame. 


yr AQ Diſcharging exportation of Coals is now in Deſae- 
tude, 


His AQ Fining . ſuch as propone unjuſt exceptions, or 
loſe the Pley within Burgh , for the uſe of the poor, is con- 
form to that Title in the Civil Law, init. de penis remere litigan- 
_ #ium 5 For there can be nothing ſo abſurd and unjuſt , as that 
men ſhould not at leaſt have their true expenſes upon Oath, where- 
as we uſe to modifie little or nothing , even where there is not 
the leaſt colour for a purſuit - or defence, and this I think a 
great iniquity in all Judges who are guilty of it. 5d, inſtit, de pens 
texere litigantium, | 'S | 
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ACT Y this AR the Lords of Seſſion are ordain'd to diſtribute Ju- 
92. 


ſtice without reſpe& to any privat writing impetrat from His 
Majeſty, and by this His Majeſty is freed from importunity, and 
bis people from unjuſtice. This was formerly ftatuted by King 
David 2. cap. 18. & cap. 41. and by the 2, cap. Statzt, tr. Rob. 1, 
Judges are ordain'd to judge ſecundum leges artiquas; and in the 
Civil Law, per 1.1. & 6. C. ſt contr. jus vel atil. publ, & per novel, 
82, cap. 13, and.in the Canon Law, cap. 5. de Reſcript. This ſame 
Law is alſo in France, and is Learnedly Treated by Kebuff. ad cor. 
ſtitut. Reg. tit, de reſcript. and Plutarch commends Antiochns for 
having made a Law in theſe fame terms 3 but thongh the former 
Statute of King David warrands the Judge not to reſpect that Com. 
mand , butto indorſe and ſend back the warrand , and notexecute 
the unjuſt Command , which is by the 41, cap. of the ſame Sta- 
tutes extended ſo , that they are not oblig'd to delay Juſtice upon 
any ſuch privat warrandz Yet I find by $. 10. cap. 20. of theſe 
ſame Statutes , that the King may Diſcharge or Prohibite a Judge 
to proceed in the caſe of Perambulation , tor certain Cauſes ; for 
reconciling which Statutes, it muſt be anſwered, that the King 
cannot either ſemepliciter diſcharge a Perambulation 5 nor any other 
Proceſs, but that he may diſcharge it for weighty Cauſes, relating 
to the publick, to which all privat intereſts muſt cede even as he 
may remit Crimes for ſuch cauſes, though thefe be of greater con- 
ſequence , or rather that the King may diſcharge Perambulations, 
becauſe the publick Peace is oftimes concerned n theſe, fince there 
uſed to be ordinarly great Convocations at ſuch Perambulations ; 
and therefore the Juſtice General was of old only Judge compe- 
tent to Perambulations. Upon March 4. 1553. The Queen Regent 
appears in the Seffion and declares that the Lords ſhould proceed 
to do Juſtice, notwithſtanding of any Letter or Order from 
her, which is marked inthe Books of Sederunt, | 
Obſerv. 2. That before this AR the Council uſd frequently to 
diſcharge the Lords of Seſſion, to proceed in judging privat Cauſes, 
whereof many Examples are to be ſeen in Hopes larger Practiques, 
and an inſtance of it is tobe found in the 94 A@ of this Parliament; 
but that Cuſtom is here diſcharg'd, and as yet the Council uſesfre- 


quently to diſcharge the Juſtices to proceed. And notwithſtand- 


ing of this Ac, I find in the Regiſters of Council, 1581. King 
James Revocks in two ſeveral Caſes , Gifts granted by himſelf, 
_ Diſcharges the Lords of Seffion , to ſuſtain ARtion upon 
taem, ; 

Obſerv. 3o. That-the Lords are alſo allowed to praceed , not 
only to decide, but alſo to cauſe Execute their Sentences, not- 
withſtanding of ſuch privat writings, Charge or Command, fo that 
the Privy Council cannot Suſpend the Lords Sentences, neither by 
an A& of Council, nor yet by Letters under the Signet 3 But yet 


the Privy Council, by vertue of their Jate Commiſſions, are _ 
< &, 


"of King James the ſixah? 


the Lords Sentences are oftimes ſtopt. 


N fo far as this AQ Diſcharges the Lords of Seffion to take ,4CT 


Buds or Bribes, I have Explain'd the ſame, crim, prad. pags 
248. | 

Obſerv. 19, That the Lords are allow'd to reje& any perſon 
whom the King preſents to them to be a Lord, if he be not quali- 
i'd and of good fame; and therefore the Lords ufd when the 
King preſented any perſon to be a Lord ( which was by a Letter 
dire to the Seſſion, wherein the King did nominat him a Lord ) 
to. name ſome of their number to Examine him; But now the 
Form of Tryal is more ſevere, and is ſet down in his Letter dire& 
by His Majeſty in a7 1674. whereby they are immediatly after 
Pleading to reſume the Debate, and to give their Opinion firſt in 
a Cauſe Debated ix preſentia, and to fit with the Ordinary in the 
Outter-houſe,and to report ſome Cauſes there Debated, and to give 
their own Opinion, with the Reaſons thereof. 

Obſerv. 29, That by the firſt Inſtitution ofthe Seffion, the Pre: 
fident was {till an Ecclefiaſtick perſon, and of the Dignity of a Pre- 
lat, as this A& ſaysz and yet I fee no ſuch Article in the firlt In- 
ſtitution 3 but however , that is here diſpenſed with for the fu- 
ture; For by the 96 A@ 5. Parl, Ja. 5. It is only ſaid, that 
the Seſſion ſhall conkift of fourteen perſong, the one half Spi- 
ritual , and the other Temporal, with a Prefident, 


Y this A the Tenor of Letters of Horning , and of the Exes 
cutions thereof, cannor be proven by witneſſes ; The rea. 
ſon whereof I conceive to be not only , becauſe upon ſuch Let- 
ters, mens Eſcheat and Liferent may fall, and that were of too 
great Importance to be proven by witneſſes, fince our Law does 
not allow any Debt above an hundred pounds to be proven by 
witneſſes 3 But becauſe witneſſes can neither know nor remember 
the exact Tenor of all the formalities of Executions and Stampings 
thereof; and ſo (tri are the Lords in the Obſervation of this 
AR, that after the Horning and Executions were Regiſtrar, they 
would not allow the Meſſenger tq add the word, Three 0ze/fes, in 
his Executions, though he offered to prove that there were truly 
three Oyefſles, and was content to bide by the Execution ſo amen- 
ded , and that the Executions did bear the words, Thee 0yeſſts, 
which wanted but the Letter R, to make the 0zeſes, three Ojeſſes, 
Vid. Fuly 28. 1671. Sir John Keith contra Sir George Johnſton; and 
July 11. 1676. Stevinſon contra Innes, 

It may be doubted whether the Tenor of ſuch Letter' may be 
proven , if there be any other Adminicles in writ , fince even Pa- 
pers of the greateſt importance may be thus proven by witneſles, 
and thereis no Paper whereof the Tenor may not be proven, nor 
15 the proving of a Tenor here diſcharged, and if the Letters of 


E ce 2 Horn- 


ed , and do uſually grant Protefions , whereby the Executions of 
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Horning and Executions be Regiſtrat, the Regiſtration takes both 
off the Suſpicion of Falſhood, and makesthe witneſſes who are to 
Depone know what Solemnities were uſed 3 but yer it will never 
appear by the PRI Extract, whether the Executions were 
ſtamped , and yet this point being fa#z, may likewiſe ſeem to be 
probable by witneſſes who ſaw the ſame ſtamped, In the caſe be- 
twixt Boyd and Malloch , December 19. 1677, The Lords inclined 
to think , that even Executions of Hornings being once perfected 


| by writ, and thereafter loſt, might have their Tenor. proven, 


though by this A& it would not be originally proven, that Letters 
of Horning were execute , but they were all clear that this A& 
was ftridi juris, and did not extend to Executions of Comprizings; 


and therefore they found that the Tenor of fuch Executions might 


be proven. 

Nots, That a Regiſtrat Extra@ will not ſtop a Certification when 

a Horning and its Executions are call'd for, but the principal muſt 
be produc'd, $4 

' The Parliament having ordain'd that the witneſſes to be uſed for 

proving the Tenor of the Executions ſhould be ledin the Lords own 


-preſence. It may be urg'd argumento hujus legis, that witneſſes for 


proving of all Tenors, ſhould be led i preſentia, and which is ve- 
ry reaſonable, becauſe proving of Tenors is #obilis officij, & altiſſime 
in daginise 

It is likewiſe obſervable in this Caſe, that though the Parlia- 
ment made an A& for regulating that point for the future 3 yet 
they left the Deciſion of the Caſe depending to the Common 
Law. 


T is fit to know that there being a Staple appointed where all 
Staple Goods to be brought from Scotland, are declared free of 
all Cuſtome laid upon Imported Goods, which was a very great fa- 
vour, It was therefore very juſt that no Merchant ſhould have li- 
berty to enjoy the priviledges of the ſaid Staple, except he would 
give his Oath of obedience to the King, and pay his entry in that 
Incorporation. - This and the ſubſequent A@ are ſtill in obſervance, 
and the Confervator uſes to raiſe general Letters againſt ſuch as 
break the ſame, by warrand from the Council who are the ordis 
nary Judges in theſe caſes, except where matter of privat right falls 
i, | | 
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ſons ordaind was not intitled to a certain Church, Caz- 100, 
SanGorum diſtin. 70, and thence it was that all Mn35Feria 
vaga, wherein a man was ordain'd a Miniſter, without re- 
ſpect to any particular Church or charge, were diſcharg'd by our 
Church, though in the Lateraz Council thereafter the ordination 
was allow©d, but the Biſhop who ordain'd was oblig:d to Aliment 
the Church-man ordain'd, without a ſuitable living, 


By this A& Paroches are.to be defign'd and circumſcrib'd, and 
every Paroch to have its own Stipend: and Paſtor, but this quote 
was not determin'd till the Commiſhon of ſurrender of Teinds in 
«m0 1627, determin'd that the loweſt proportion of a Miniſters 
Stipend ſhould be 8 Chalders of Vitual, or 800 Merks, which A& 
is thereafter Ratified by the 8 A& of the Par. 1633. _ 


It is alſo provided by this AF, that-all Kirks annext to Biſhops. 
ricks be provided to Miniſters, and when the Title of any Prelacy 
is conferr'd on any, that the ſaid Stipend be referv'd , the reafon 
whereof was, that the Pope uſd to unite Parochs and Benefices to 
Biſhopricks,upon pretext of the meanneſsof Biſhopricks ; and there- 
fore in the beginning of the Reformation, when Titular Biſhops 
were made, it was thought juſt that theſe Parochs ſhould be again 
provided with ſpecial Miniſters. | 

We call him a Titular who has the Title of a Benefice, & quz eſt 
z#n Titulo, and thus the Seculars who had right to the Teipds due 
formerly to the Church, are. call'd the Titulars of the Teinds, and 
by the old Canons it is clears that quedam beneficia a titulo pendent 
quedarr a reditu, and theſe Tithes are in the Ecclefiaſtick Hiſtory 
{aid to have had their Origine, either ab 7ntitulatione in Codicem 
matriculant cujuſlibet Eccleſig unde intitulari dicebantur in Canon, Sau- 
Forum, diftinct, 70. or from the old cuſtome of fixing upon the 
Altars or Churches the Titles of theſe who were preſented 
to it - ſome alſo think that moſt Offices in the Church 
had their denominations from the Offices in the State and 
Army, there being an Analogy inter militiam armatam & Celestent, 
and that-:there were'Titulars allow?d:in-the one as inthe other,vrd. 
Bengeum de titulis beneficiorum,cap. 1, It+is clear by the faid- Canaz. 
SanForum diſtin&, 70, that ſingula beneficia certo loco & Miniiterio 
circumſcripta erant, as 1n this AG of Parliament, - IF 


B the old Canons all ordinations were null wherein theper, A C T 


| 
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PB" this AQ it is not lawful for atly who are provided to Bene- ACT 
| fices under Prelacies, to __—_ their Benefices, That is 102, 
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to ſay; to ſet them with diminution of the Rental which they pay- 
ed at their entry ; and if the Miniſter contraveen, he is to be de- 
prived, and the right to be null. But by the 1x A&, Par, 10 Ja. 
6. All Rights made by Prelats with diminution of the Rental, are 
null,and the converſion of Vicual payable to them into Maney, be- 
low the worth; is by that Ad declared a diminution 3 they are alſo 
thereby ordained to find Caution not to dilapidat the Benefices.Like- 
as by the AF 3 Par. 18 F4.6, the diſmembering any part of the Bene- 


 fice; is declared a ſpecies of diminution, and ſo null, It has been 


juſtly doubted whether a Biſhop obtaining certification in an im+ 
probation whereby the Land returned to the Biſhoprick might 
thereafter diſpone theſe Lands by a new right; and it has been de- 
cided that this was no dilapidation, if given for the ſame Rental or 
Fea Duty they payed before the AF 1606. for ſuch certifications 
being frequent, and the deſign of theſe certifications being only to 
force the Feuers to produce, it were hard to extend them, eſpe- 
cially fince the deſign of theſe As is only to hinder the Bene; 
ficed Perſons to diminiſh the Rental and value of them the time of 
their entry, 27 January, 1676, Biſhop of Caithneſs* contra his Vaſ- 
fals, It ſeems that there is eadexr ratio for ſuſtaining Rights by the 
Succeſſor of that Beneficed Perſon who obtained the certification, 
though it may be alledg-d againſt him that he is oblidg'd to leave 
the Benefice in as good a condition as he found it :. It may be al- 
ledg'd that the ſame reaſon ſhould ſuſtain Rights made by Beneficed 
Perſons who have obtained ReduQion, ob 202 ſolutune Canonem. 


Theſe Ads are ſo comprehenſive, that the AZ 5 Par.22 Ja.6, ſeems 
unneceſlary, | 


Y this A& if any man was rob'd by any of a Clan, he may kill 

or arreſt any of that Clan , if it be found by a legal Tryal 

that the Clan'd man who did the injury, was harbour'd amongſt 

the Clan, after the Injury was committed 3 But though this ſeems 

as juſt as Letters of Repryſal are , yetit is now in Deſueinde juſt- 
ly, for crimina ſuos tenent authoress FO 


AT twoSumptuary Laws are in Deſuetude 3 But inthe A& 
113, acaſe is obſervable, wherein even the Kings Licence for 
Tranſporting wool is not to be reſpeRted, but is to beeſteemed ſur- 
reptitious. | 


His A& ſeems ſtrangely inſerthere , ſince Popery was aboliſht 
long before this Act, Ny 


o 
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V Il. obſerv. on A& 77 Par.'6 Je. 
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of King Janzs ue fxtb | 


BY this A all' ations of Deforcement , and breaking of 
Arreſtment, are ordain'd to be ſummarly diſcuſt by the Lords 
without delay , and therefore they might have been excepted 
from the order of the Roll fer down in the late AQ of Regulati- 
ons, but yet they are not, for they muſt abide the Order of 
the Roll, as other ations, and all the priviledge thar they 
have quoad this, is that, .they come in upon fix days warning , 
and need not be continued , that is to ſay , they have but one 
Diet. | 

It .is fit to know that theſe Adtons may be purſu'd Civis 
ly or Criminally, and the puniſhment is Confiſcation of Move- 
ables , and an arbitrary puniſhment of their perſon. 


Obſerv, 1. That the Creditors injur'd by the | breaking of the 
arreſtment , are to be prefer*d to, the Fisk, the Reaſons whereof 
was, that it ſeem'd unjuſt that a Creditor doing Diligence, for his 
own Debt ſhould be diſappointed by his own Diligence, as he 
would certainly be , if when he had purſu'd, and prevaild in his 
Adiion for breaking of Arreſtment, that the parties Eſcheat falling 
by this Diligence , the King ſhould be prefer'd to the Uter of the 
Diligence, and we ſee likewiſe in all ſuch caſes the party offends 
ed is ſtill prefer'd to the Fisck 5 and thus where parties are at the 
Horn for a Civil Debt , the Donatar of the Eſcheat js ſtill lyable 
for the Debt: And in Theft by A@ of Parliament, the party injured 
is prefer d to the Fick, but it ſeems ſtrange , why by this 
AF the Gift of Eſcheat is declar'd null, if it be not expreſly bur- 
dened with the Creditors Debt. It might ſeem more convenient 
' that the Gift ſhould rather have been burdened with it, as in other 
Caſes. | 

Obſerv. 2. Though by this AZ it be declar'd that the Debt ſhall 
be pay'd out of the Offenders Moveables, yet that does not hin- 
der the party offended to do Diligence againſt the offenders real 
Eſtate, for what ſums the Lords ſhall modifie, 

Obſerv. 3- That Arreſtments: may be made 3 not only in the 
hands of theſe who owe any thing to the Debitor 3; But Arreft- 


ments may be even made in the Debitors own hands, which 


though it may ſeem ſtrange, yet it is done to the effe&, that 
if the Debitor ſhall be found to have alienated any of his 
' Moveables fo arreſted after the arreſtment is laid on, he may 

be purſu'd for breaking of Arreſtment , and puniſhed conform to 
this AQ. - 

Theſe Arreſtments are uſed in the ſame ſence, and are execute 
in the ſame way that we uſe them, and all this Subje& is very 
well treated by Chriitin. Tit. 3. ad leges Mechlin, Argent Tit. des ar« 
ref . « 6 : 


Y the Civil Law prodigals ( under which Name were com: 
.prehended all ſuch as manag'd not well their. affairs ) got 
Fff 2 my Curators 
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Curators only by a Judges But with us they are Interdicted (and 
their InterdiRers are their Curators ) and that either judicially, 
or by conſent, but though it may ſeem that if a man InterdiCt him- 
ſelf, he cannot Reduce that Interdiction, becauſe he has confent- 
ed; Nor yet ſhould Obligations granted by him, be ſuſtained, 
though he be thereafter found by the Lords to have been provident 
ſince the publication did put all in wala fide , to Contradt with 
him; yet Papers granted by him wul be ſuſtain'd on'that head, 
and even the Interdi&ion it {elf will be Reduc'd as contrary tonas 
tural liberty, the Granter being aventis compos & rei ſue ſatis pro- 
vidus ; And theft having no precognition preceeded , December 
4+ 1623, Gerhan conira Hay, February 12. 1633, Forbes contra 
Forbes, which leaves the people in great uncertainty 3 and it 
ſeems much better that voluntar Interdictions were abſolntely taken 
away 3 Though I believe voluntar Interdictions have been intro- 
duc'd amongſt us for preſervation of ancient Families ( for they 
extend not to ſecure Moveables , or againff perſonal Execution ) 
and it was found that many weak perſons would confent to a vo- 
luntar reſtraint, who would not compear Judicially to be reſtrain- 
ed; and the Letters of Publication paſſing upon a Bill by De. 
Iiverance of the Lords of Seffion , ſeems to be a kind of interpo« 
ſing ofthe Authority of a Judge , and ſo to make the yoluntar In- 
terdiccion a Judicial Interdiction : But the Narrative of this AG 
confeſſes that Interdictions upon conſent , are beyond the firſt de- 
n of the Law. | 
It is obſervable , 1g. That Interdictions need not be Intimated 
to the party Interdicted , or execute againſt him, December 11, 
1622. Seaton contra Elleis, Though Inhibitions muſt be execute 
againſt the perſon Inhibited z The reaſon of which difference is, 
becauſe the perſon interdicted having conſented, there needs no in- 
timation be made to him. | | 


Ob(.20, The Stile in all ſuch Letters, is ordinarly the rule of all De- 


cifions upon them 3 and yet interdictions were found not to an- 
nul moveable Bonds, though the Letters did diſcharge the grant- 
ing ſuch Bonds , and that becauſe Interdictions do naturally ftrick 
only againſt alienation of Heretage 3 Our Law thinking Moveables of 
lefſer importance, or elſe becauſe that would ſtop Commerce, and 
ſtraiten too much the perſon Interdicted , Fly 11. 1634. Bruce 


contra Forbes,” ' Tune 20. 1691. Crawford contra Hamilton, And. 


though an inhibition did exprelly diſcharge the granting of Renun- 


ciations 3 Yet a Renunciation of a Wodſet was not Reduc'd , as 


granted after Inhibition, fince the Wodfet was prior, and fo the Re- 
nunciation by the perſon Inhibited, depended upon a prior Obliga- 


tion, July 16. 1667. Elleis contra Keith, But by a late A& of Se- 


derunt , [the 9 of February 1680. It's declard , that if the Uter 


of an Inhibition ſhall intimat to the perſon who has Right to the'Re- 


verſion , that the Wodſetter.or Annualrenter ſtands [nhibited at 


their inſtance, -and ſhall produce -the ſaid [nhibition , duly Regi- - 


Brated at the time when he 'intimats, that then the Renunciation, 
| Or 
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or grantof Redemption, though proceeding upontrue payment, ſhall 
not be ſuſtained without Citing the Inhibiters 2:3, 41 
There were no formal [ohibitions inthe CivitLaw;but the Doctors 
ſpeak ofa prokibitio alienationis equivalent thereto, M evins de Arreſt.c, 
gAum.25 . Arreſtari poſunt res mol Hes immebilium ſupervacanenm et ar- 
reftum cum loco moveri 1101 poſſunt ejus tamen vice quoal illas obtinet pro- 
* hibitio alienationis que impetr ari ſolet a Jjudice quoties juitns metus eſt 
ne. alienando debitor deteriorem redAdat petitoris cauſam- efficitque ut non 
fiat alienatio ipſins rei & num. 29, Judex ob #quitatem talem Inhibi- 
- tionem decernere debet & num. 32, pro arreſto habetur in immobilibus 
:interdidtio uſus corumr, fo that Interdiftions and Inhibitions are a res 
-ſemblance, if not a ſpecies of Arreſtments, and I think with Mz- 
vius,that the word comes from the Greek apo» placitum incortuptine 
" wel inviolatum,becauſe by all theſe remedies the obtainers rights are 


_ - preſervd:inviolable. Inhibitions have their Origine from the Ca- 


Non Law, whereby if the Secular Judge did 1nzerpole in any thing 
«that was Ecclefialtick, the Ecclcfiaſtick Judge did Inhibite him to 
. proceed - And Inhibitions are mentioned, cap. cauſam Ext, qui fils 
ſint legit, cap, tuam Ext. de ord, cognit. and with us they were firſt 
uſed in the-matter of Teinds in the ſame ſenſe3 but now the 'word 
is extended to Letters, whereby the Judge inhibits debitors to ſe} 
in prejudice of Creditors. POT 
The. publication of Interdi&ions comes not from the Canon Law, 
but: from the French, where it 1s necefary that they be publiſhed 
in Pareci4 & Mercata , as with us, 'Vid. Argent, tit, des Mineurs, 
 Hrt. 492. where he likewiſe determines, that if a third party knew 
of the InterdiQion, either by. being a' Witneſs, : or by a privat Inti- 
mation made to himſelf, that any right made to him would be null; 
with us alſo the railing of an Inhibition upon a Bond of Interdi&i- 
on was found equivalent to a publication; 'the defign of the” Let- 
ters of Publication being only to put the Lieges in mala fide, 10 
November, 1676. Stewart contra Hay of Gonrdie, where it was likes 
wiſe found that the perſon Interdicted might after Interdiction ell 
his Land notwithſtanding thereof to; a third party, if the! Bargaiti 
was profitable, and that without the-conſent of the InterdiQets': 
but in that caſe the Bond of InterdjQion was many years kept up, 
and the Inhibition thereupon was never execute till about the very 
time the communing begun for ſale of the Interdifted perſons Lands; 
Obſerv, 3. That albeit all.Inhibitions and InterdiGtons are to be 
Regiltrated by this A@.within 40 days yet Inhibitions for Trinds 
need not to be Regiſtrat, for an Inhibitions for Teinds. is but in 
effect a Summonds.or Warrand diſcharging the Party to lead, but 
not diſcharging third Parties to buy, ;and ſo needs not be Regi- 
ſhrared, - 5:3; Fu kf no burr ancy 5 1 ug 
Obſ. 4. That though by this A& they are to be null if they be-not 
Regiſtrat inthe Sheriffs Regiſter, yet. by-264 A4# Par. 15 Fa. 6. It is 
ſuficient: to Regiſtrat them. in the Regiſters of Stewards, or Lords 
of Regalitic within which they dwell z. and now.they. may be Re- 
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viftrat in the Regiſter at Edizburgh, which is not here men. 
tion'd, becauſe it was not extant the time of this A& and Regiſtr,- 
tion 1n the general Regiſter at Edinbsrgh, is allow'd by the 13 Ag 
Par 416. Ja, 6. | 

Obſerv, 5. Whereas this AF appoints them to be Regiſtrat with- 
1n 40 days after the publication3. it is doubted whether the day 
whereupon the Letters were execute,or Regiſtrat, is to. be numbered 
among(t the 40 days. But by the late Deciſions it is found ſufficient 
that either of theſe days be free. x Fa 

Nota, Inhibitions preſcrive from the laſt Execution;but notfrom 
the date of the Regiſtration, 'for:Attions might have.been intented 
upon them before Regiſtration, 19 February, 1680. Lutefoot contra 
Glencorſe. | 


br AZ appointing ſuch as are abſent from the Convention of 
Burrows to be fyn'd, and that upon their Ads the Lordsof 


Scflion grant Letters of Horning, &c. 1s in obfervance,except in ſo 


far as theſe Letters are ordain'd to paſs at the inſtance of the Burgh 
of Edinburgh, for by ati unprinted A& of Parliament, 1607. Exe- 
cution is allow'd to paſs at the inſtance of the Agent of the Bur. 
rows, and the Letters are now (till raiſed in his name, 

This A& ordains the Burrows to be cited to their General Con- 
vention by a Mithve Bill, but this is now done by a Miſhve Letter, 
in which the chief Articles.on which they are to treat, are expreſt, 
to the end they may conſult on them with their Conſtituents, and 
theſe are call'd the Heads of the Miſſive, but this excludes them not 
from conſulting on new Emergents , which could not have been 


foreſeen. 


W hr part of this A& which diſcharges the conducting and 
fraughting any ſtrangers to the Iſles, under the pain of tinſel 


of Life, Lands, or Goods, is in Defuetade, 


4, 


Y this AQ Lords of Regality,and Magiſtrats of Burrows are ap- 
pointed to ſet prices upon all Stuffs, but that part of the AR 
appointing ſuch Magiſtrats'and Judges as are negligent herein to be 
puniſhed at Juftice Airs, or Courts, is not now obſerved; and yet 
that would not defend ſuch as might be pannel'd upon this ac- 
count ; for the negligence of Judges ſhould not defend them, fee- 
ing that would invite them to be neghgent- 


bf [ps AR appointing the ſhooters with Guns to be puniſhed, is 
not in Deſuetude, but is ſeldome put in execution; and it 
was thought that Fowlers had preſcrived an exemption againſt it, 
ſhooting being their Trade, and their defign is nor lyable to theſc 
ſuſpitions for which the carrying Guns is diſcharged by this AR, but 
yet fince by a Proclamation 9' J#»e, 1682. Fowlers are diſcharg- 
ed to uſe Guns, 'and Settmg' Dogs, "it ſeems' this favourable con- 
ſtrugion ceaſes, and the bearing ſuch prohibited Weapons is = 

| hs 
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..-. of King Jams the frxtb,' 

ſaſtained as the aggravation of other Crimes, bur is not ſo ſuſtai'd 
bs clint it takes off Ihe Arength of a defence that would be otherwile 
relevant 5 and thus Nicdlſen being Pannel'd for Murther, 24 Jure, 
1673. alledg'd that whilft he was ſtrugling his Gun went off, 
without any acceſſion of his, which detence of his was ſuftain'd, 
though it was reply*d, that carrying of Guns was unlawful in a per- 
ſon of his quality, and ſo zerſabatwr in illicito &* exillicito mnquan 
exculpatio. 


"rt this A& prohibits the carrying Nolt and Sheep out of 
| the Countrey, yet it is now allowed, and they pay Cuſtome 
to his Majeſty, for though before the Countreywas fully labou- 
redand pleniſhed withtheſe,it was fit to. keep themin the Countrey, 
yet now the Countrey would be too much burden'd with them if 
they were not exported. | 


BY this At whoſoever renders the King's Caſtles for Money, are 
made lyable to repetition. and it 1s declared that theit Heirs 
ſhall be lyable, which Jaſt is the ſpeciality for which this A& was 


neceſſary , ſince the perſons who received the Money were there-' 


by lyable to reſtore, and yet before this At Heirs were not lyable 
by our Law, fince the Crime wasextinguiſhed by Death , and thus 
in Crimine repetundarum repetitio ad Heredes extendit,l. 2. f. h. t. nan 
turpe lucrum ab Heredibus extorqueri debet licet crimina morie extin- 


guantur, b,5. ff. de Caluan. 


"x mixing of Wines 1s juſtly by this AR made Criminal, and 
declared a point of Dittay, and this is by Carpzov, Tit. Falſ. 
and other Lawyers declared to be a ſpecies of Falthood, and to be pu- 
niſhable as ſuch, ' 


—— ———_—__—— 


——_ k —_— 


King James the ſoxth, Parliament 8, 


endeavoured to curb the inſolence of ſuch Miniſters as be- 
ing diſſatisfied with Epiſcopacy, became very ſeditious and 
turbulentz for at this time Spotſwood's Hiſtory tells us, 


B this AF as by all the AFs of this Parliament, King Fames '4 CT 


that there eldg's Convention. of Eſtates holden by King James, the: 


Miniſters of Ediwbargh, and others defired that nothing might paſs 


concerning the Church, till they were heard 3 and Mr, Pont, pro-. 


teſted againſt the Proclamation of theſe A#s , and by this A& ſuch 
as decline the Kings Council , and'refuſe to be. judged by them'in 
any maiter whatſoever , of whatever degree or FunGion they: be, 

| | Geg a | are 
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Obſervations upon the eighth Parliament 

are declared'gnilty of Treaſon= This 4#'was occafioned by their 
frequent declining of the Council , upon: pfetext that the Council 
were not Judges competent in prima inſtantia, to what waspreach- 
ed by Miniſters, and particularly by Mr. Andrew cMeldrams De. 
clinatorz and upon this AF Mr. James Gutherie was Convict of 
Treaſon , for declining the King and his Council at Stirling in 
anno 1651. and was execute therefore in ano 1662. 


This Opinion the Presbyterians- did borrow from the Romiſh 
Church, who make Eccleſiaſtick perſons only Judges in the firſt in- 


ſtance, to what is ſpoke or written by Church-men, and after-they. 


have found them guilty , then they deliver them over brachio /ecu- 
lari;, For underſtanding theſe Exemptions "that are claim'd by 
Church-men from the Civil Juriſdiction of Laicks 3 it is fit to kngw 
that the King, Dent. chap, 17. verſ. 18. 1s commanded to write the 
Law, and that David, Solomon, Foalh and others did Reform the 


\ Prieſts and others ſerving at the Altar, and judg:d their miſdemea- 


nours, in imitation of whom ConStantin the Great; Theodoſiy, 
and the firſt Chriſtian Emperours did regulat the Clergy, and judge 
Crimes*till Arcadius and Honorius , *did by an exprefs Law, ordain 
quoties de religione agituy Epiſcopos judicare, cateras vero canſas que ad 
ordinarios cognitores vel ad uſum publici” juris pertinent legibus oportet 
audiri , which were juſt marches betwixt the Secular and Civil 
powers : But '» rs at the inſtance. of Memna , Patriarch of 
Conſtantinople, did in the thirteenth year of his Reign, by his 123, 
Novel. ordain that Church-men ſhould be only conveenable in Cj- 
yil Caſes before their Biſhops 3 and as to Criminal Caſes, hat they 


ſFould be only conveenable before their Biſhops in Eccleſai. 


tick Crimes , Civil Crimes being cognolced by the Judge as'for- 
merly. ED; | 

From theſe: beginnings did ariſe the vaſt pretenfions of Church- 
men , whereby they endeavoured to decline the Civil Judge in all 
Caſes, as well Civil as Crimina], 1n the firſt Inſtance, and to that 


hight that Pazor in. c. novit, 13. Decret. Greg. de Judiciis & in c, 


Eanſam 4. Decret. Greg. qui filii ſunt legit, aſſerts that, both the 
Juriſdictions Spiritual and Temporal belongs to the Pope, which 
was firſt checked by Peter Cogniers , the Learn'd Advocat of Philip 
4. King of France 1329. It is Declar'd by the 114. A@ 12 Par, 
Ja. 6. That this A& ſhall not prejudge the Spiritual Office-bearers, 
as 'to the power of Excommunication, Collation, or other eſſential 


Church-Cenſures, _ - 


His A declaring that ſuch as ſhall impugn the Authority of 
| the three Eſtates, or ſhall. ſeek or procure the Innovations 
or Diminution-/of their: Power: or Authority,, to be Treafon, was 
occaſioned by fach as endeavoured at that time to exclude Biſhops 
from the Parliament, of whichthey were, and are the'third Eſtate, 


* 
- 


this 


and itis obſervable ; : both by the Narrative and Statutory part of - 
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this 18, that the defigning to exclude one of the three Eſtates, was 
the chicf defign of the A& , though ſuch as impugn the power of 


, %\ 


the Parliament in general, fo far as relates to Cales Spiritual, - do. 


likewiſe commit Treaſon 5 and. as in the former A&, the contro- 
yerting of the -power of the Council , is declared-Treaſon 3 fo-in 
this A&, the controverting the power of the Parliament, is much 
more Treaſonable 3 and yet it is controverted,, whether the deny- 
- ing any Branch ofthe Parliaments power be Treafonable, fuch as 
is the quarrelling the Power or. Conſtitution of the Articles; or 
whether the Subjets may appeal from the Seffion to the Parlia- 

ment? Or if the Parliament has power to Reduce their Sentences 
| paſt i» foro? In all which, the Parliaments Authority may be 
alleadgd not to be controverted 3 but the queſtion ſeems to 
reach only to the controyerting, its fundamental powers., and 
if ſuch Caſes as theſe were Treaſfonable ,' the people might be 
diſcouraged to enquire even into what were otherways lawful; 
and whatever may be ſaid ”=__ ſuch Debaits, when they are 
meerly factious , and officiouſly mov'd, and proſecuted by ſuch as 
have no intereſt ; yet ſuch Debates in.Parliament may be alleadg- 
ed not Treaſonable by the 40 A# 11 Par. Ja. 6. and the votes of 
Parliamentare likewiſe by this A& declar'd to befree Votes. - As to 
all which, I ſhall only fay that theſe and ſuch caſes, are to be deter- 
termin'd by the reſpeQive Circumſtances;and thexefope it is (till ſafer, 


not to approach too near thoſe Rocks, on which.we may ſplice, 


THis AZ declares the Comoeng tt Covincits;* Converitions 


or Aſſemblies, Ciyil,or Ecclefialtick', to be” puniſhable by 
the pains enaRed againſt ſach as Convocat the Kitigs Liege, and 
it was occafioned by - the unlawful Church-aflemblies; holden at 
that time in oppoſition to Epiſcopacy, and by the 4 A Par. 1 Ch. 
2+ This 4& is Ratified,, and all fuch Convocations declared pu« 
niſhable , though it be pretended by ſuch as hold them, that chby 
_ defign nothing but the good of King'and-Kingdom'5 which De- 
claration was there made to condemn 'the-falſe pretencesof:our late 


Reballidh, 1b +> 51 eek our 
; | $6.4 z #4 4% 4-Y j oY at 
JT is obſervable from this AF, thit ihe beitg orice 6rtwice Levi, 


+ is not a fufficientreaſon for deprivation of a'Miniſter\ ' f6r thi 

;rih requires common Dxunkenneſs, and deprives ebriofure Je Hor 
HP. | * oy ROLE 

\ Obſerv. 2% That though this A# ſay, That 'none refrdence. for the 

# wee of four Sabbaths 7 without the allowance ' of tuna” { be 

cauſe of Deprivation Yet though there be no'"'expreks allowince, 

' the None-refidence will be no reafori of Deprivation, if the reaſon 


was ſufficient, and the'Ordinary could not be had, 'as the Corturjon 


ACT 
13I. 


ACT 
132, 


pie = Obſcrogliadr wpou:the tighth. Parliament © 


NE ny Dion the Canon 'Law, 
" Decres,Greg deProth-cap. 17,andF Sar Fo writ aLtamy 
Treatiſe ,, proviaig Ne toelfey of of Reſidence to be juris divini,. 

The Civil. Law had formerly Refidence from Churche 
men, Nov, 6: #ap. 2. & 123. caps y Ladype wire they had liber- 
ty froth the Eniperour ; and-thus with the King only _y diſ- 
penſe with None-teſidence. 


Obferv. 36. That plurality of Benefices kabibg Cure ; is a ſuf. 
ficient Reafon of Deprivation, which is conſonant to cap. adhec. 
T3, de Prebend 5 But exception is made, © where one is not 
able to entertain the Incumbent , vid. Alphows, Holede de compa- 
#ibilitate beneficiorum, The Pope might diſpenſe , fo now may the 

King. 
Oh 4o. That by this, A# Commiſſioners to. be inted b 
the "a are to have power ofdepriving Miniſters, ih 3 Is hes 
gated by the firſt 2 12 Par. 36 6. 


CT MT Hough this AF Jedlires that Miniſters who! exerce, of officiat 
33, 'as Notars; ſhall be Janind, yet it does not expteſly ahnu] 
the Writs ant therefore a Contra&' of Marriape Sublcrived by a 
Miniſter in place of a Notar, was the 12 of Jul 1631, Heſſingron 
coy, Bartilme Shſtained, Ts; it was foiitid that the Miniſters was 
-thereby deprivable./ - 

This | a diſcha roing Miniſters 1 to bs fadges, was made to ex- 
clude Mr. Port, pr was then Lord of the Seſſion ; for ae 
the. Reformation. , Miniſters came in place of the. Ecdleſi ju | 
Lords, and though they pretend now that. Biſhops ſhould not p 
Civil il Jodicarures, oo "79 rd to be there, 
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134 contempt of His Maj 5 os Councils ene | 
Fs van is dedar'd puni le, Leokag aki, and Lea- 
fing-making is puniſhed gmt tin fat of of Life and Goods , by the 43 ; 


AF Par, 2 Ja.1. Vid. AGF 83 ke 6% 4. 5s Vid. etiam tit. | 


. GC, s 3neperatori maledixerit : For. ſuch {landerous Speeches, . 
7 Frog hay lometimes only Banifh'd or Scourg'd, as Threthe was, 
| March 13.1 1612, But one Flegwing was Tan d for ſaying that he 

ph King would Jhoxt to dead, May x5. 16t5. $pote 


Jates that this « was occaſioned by Pamphlets and Preaching - 
or Baur catic ; 

7 ns | the Subjet Gi Log medte in His 
"Hi fairs , or in the Aﬀairs of F b e, that is'to ſay, 


, or His Coumnal 
does, for tha oy to be dane wal 4 " And in all ages 


ſuch curiofity has | bein puniſh'd, Thus' kiW'd- Panarss 


Scluti curioſune Sueton. > 27. . and Plat, |. de pr Obſerves _ 
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Obſerv. 1. That fince this AG t ſpeaks only of Crimes committed 
againſt the King and His Eſtate, it has been doubted, whether this 
AQ can be extended to Treaſon , meerly comiitted againſt the 
Kings daguar ſor > the Kings Biiate i is oxdinarly mear'd HisPre- 


I 

7 oe ero, 2. rr -— In of the A& which Diſcharges Advocats 
to ghd, or conſult forany ſon, who. ſtands forefalted, isabro- 
pos chalted perſons, ll they get Licence from the Judge belae 
ND the Iryal st0 be. 

There wasa Cotumiſlion granted to confider what nullities could 
be objected againſt Swintozs Fortalture, and it was alleady/d thatthe 
Decreet was null by intrinſick nullities, in ſubſtantial points, and ſo 
the Commiſſioners. might proceed, fince this A& was only'to be jn- 
terpretedofFormalities, and alleadg'd nullities, which could nothe 
inſtantly prov'd, or did not appear by the Decreet it ſelf, yet they 
would not proceed, becauſcthe forefalture wasnot , nor could be 
Petty and the Qrime was notour, 


4His AQ declaring all Remilſfions for Slaughter, Fire raiſi ings ACT 

and other odious Crimes to be null, is ſunable to Srt, Dav. 1 36e 

wap 50.and AF y. Par. 5... 5. Bur this 43 is thonght Fem- A 

ary, as is likewiſe AZ69 Par. 6 = 48nd notwithſtunding. of 

theſe AQts, His Majeſties Remiffions for ſack Crimes' has been oft 
| ſuſtain'd, vid, crim. pra}, TH, Remiffions,” - 


His AZ is in Deſ#etude, for His Majeſties Guards are pa 


of the Exciſe 3 and I "find this A@ formerly LEY 0h oo ws T 
F- of Council, 37» 


| [ His AZ is fully Explained, OOO Murder? ACT 
| T 3, 
Y this A# Decrects ov odio Lords of Scffion ecnapeyy entry þ-- - 


Suſpended ion, .but qo 
It is by the the Regulations rayon ary that [Devreets ix 139+ 


hall not be on, of by the whole 
Ry in time , of by qo Conn, of Vacanice. _. 
It may be doabted: what this £/7 tneans, 


con cvs pong by 6 Kequid Sues Letters _ 

Poynding,as -«6 Horning'ts paſs, not 

where the execution confi Toe foe Ari cn only he he 

a liquid Sond. I which it may wy ty d, thatthemeatii ht the 

words are, thit poypding may be allow'd, though the 

_ originally for alquid id Suu ad fabuw pr eftainiumn 
wn in-that caſcgthat theeffe& ould be thereafter ue 


212 


ACT 
140; 


ACT 
I41- 


ACT 
142. 


ACT 
Z. 


0 lſervations: upon the eighth Parliament 
dat by. a-Sentence, elſe there could beno n ſaration; and ſono 
poynding 3 and yet I cannot deny but the Clauſe is ill expreſt.. 


*His A& appointing that theDefender ſhall find Caution to en- 
- ter the Juſtice-Court, but in ſober mariner, is now in De. 
ſuctude, there being no ſuch Clauſeeither inthe Letters,or any fuch 
Caution found , but though the Juſtices allows ſome Friends to 
enter thePannel with the Defender, yet theſe muſt be very few,and 
difarmed, | | - $5006 


His A& appointing that Salmond, Herring, and White Fiſh 
"& ſhall be only fold at the Staple here related is in Deſuetude, 
and though the Town of Aberdene has their own Gadges of Salmond 


. conform to this AQ, yet the Town of Edizburgh pretend a right to 


be the ſole Gadgers of Salmond in all Scotland, by vertue of a Gift 
from Kin Charks the Firſt, which Gift the Town of Aberdere have 
ſuſpended upon this AR 5. and this AQ in ſo far as it appoints Her 
ring and White Fiſh tobe brought to Leith , and Crail, is expreſly 
abrogated by the 14 AF, Par, 10 Ja. 6. 


THis Ad is explained in the Obſervations upon the 75 A@,6 Pur. 
Fas 6. : | A 

' King FAMES the ſixth, Parliament 9. 

T: AQ was introduced tocorre@ an ill -cuſtome which had 


crept in at the Reformation, whereby the Popiſh Prelats 
| finding that they were to be: put out , did demit their 

a0 wa in favours of theſe with whomthey entered in 3 
compaR, and by vertue of which compadt they reſerved to them- 
{elves their own Liferentsz -Likeas, according to the Canon Law, S; 
quis reſignaverit beneficium retentis ſib# jrutibus pro penſpone non valet 
refognatio nam decet quod ipſe qui Altari ſervit de Altari vivat, cap. cum 


ſecundum 16 de preb, And inreaſon it muſt be concluded that the Be- 


nefices muſt be ill ſerved when theſe who reſign reſerve their own 
Liferent, for he who ſerves will have nothing in that caſe, and he 
who ſerves not ought. to have nothing: Therefore by this A& all 


| (uchcompattsare declared null, and it 1s. declared, 'that for the fu. 


ture all Rights to be made to Prelacies ſhall be null,except the places 
be vacant by deceaſe, forfalture, or ſimple dimiſſion of him who poſ- 
ſeſt the fame formerly ;.;nor doth. the King now accept of any di- 
miſſion or reſignation in favours. of any + party , for that is a 
real invaſion upon His Royal Power, by which he diſpones upon ali 
Offices according to his free will,'.-- - > 1213} [- 


SIS perſons.are forſcited, 'they or theipGhildren uſeto ab 
| - ira the Evidents of their| Land, and (therefore By the 
firſt part of this Act, it-is declared that the King or his _—_ 
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ſhall haveright to all Lands, ec. peaceably poſſeſſed: by the fore- 


fcited perſon, for the ſpace of 5 Fears preceeding the forfeiture. | 
"0bſerv. 1, That this priviledge holds only in cafes of Treaſon, 
but notwhere his Majeſty comes to have right by any other Title; 
and it may be debated if this ſhould hold where the forfeiture (pros 
ceeds upon all the Laws whereby any Crime is ordained to be pu- 
niſhed as Treaſon, but it is not declared to be Treaſon, ſuch as 
Theftin Landed Men, &*. for it would appear that this priviledge 
was only granted where the Crime is declared to be Treaſon 5 but 
yet ſince theſe Crimes are puniſhed as Treaſon, this Act ſhould'ex- 
tend even to theſe, for the preſumptions 1nduRive of this-A&, viz; 
that they will abſtra& their Evidents, holds even in this caſe, 'and it 
cannot be deny*d but theſe perſonsare forfeited as Traitors. 
Obſerv, 2, That this right introduced in favours of the King; 
| {eem to be only preſumptive, ſo that if any Party ſhould ſhow a. 
Back-band from the forfeited perſoiy'who was 5 years in pollefſion, 
- the perfonito whom the ſame was granted, or any who could in- 
ſtrud a better right, might pretend to-exclude the Donatar, even as 
a Church-man who was decernalis & triennalis poſeſſor, might be ex- 
. cluded upon a better right, or by proving that the Church-man poſ+ 
ſefled only, by a tolerance, but yet this prefumption may be anſwe- 
red to be/juris & de jure, and fo to exdude all better rights, 25 ſe. 
b: imputent, who having ſuch rights, ſuffered the fortcited perſori 
for 5 years to poſſeſs without” any Titertruption; and ifſuch competi- 
tiens wereallow'd, the King's right miglitbe eluded by an hundred 
contrivances; and though this AR may ſeemi to be uſeleſs now;'fince 
' the Regiſtration of Writs, which hinders Writs to be abſtracted, yet 
that was-repelled 23 and laft of Jy, 1666, Earl of Southeck againſt 
the Marqueſs of Hzrtley ; but by the 4 AG, Par. 18, Ja. 6. Itisde- 
clared that Extracts of Rights, either diſponed or confirmed by his 
Majeſty ſhall be valid; "though the principles cannot be produced; 
and yet if King and Parliament pleaſed, this Act might ſuffer ſome 
correction; becauſe his Majeſty ismuchbetter ſecur'd now by Regi- 
ſtrations than he wasat-the making of this Act. | 
:  Obſerv, 3. That fince this Act appoints this quirquernial poſſeſli- 
on to be'proven only by the Retourof an Inqueſt, it was therefore 
well found that it could not be proven by exception; 13 June,1666; 
Home contra Tennents of Kel/o and Home, Yet though there be 
vot/a-Retour'already made:, the Lords will ſuperceed extracting 
that betwixt/and ſuch a time the quizquennal poſleihon mayibe re- 
toured, 'aswas found-inthat caſe, | | Den SEED 
-. Obſerv, 4. That the: poſiefſion 'rondeſcended'on in the 'Act'is 
where theforfeited perſons were 5: years in poſſeſſion.by laboaring 
the ſame withtheir own 'Gpods, ſetting the fame-/to Tennents,'or 
uplifting the: Mails and: 'Duries,: ſo-that'it would'ſeem 'that cheſe 
kinds of: poſſeſſions are rtquifite in-this'cafe, andithat the 'Acr of 
Parliament-hath Tequired them, 'becaiiſe they are-palpable3-and 
thereforecival + offeſhon{es conſtitutamg}by reſervation, receiving' of 
Anmalrene'from Principal-or Cautioners.,” not Telative _ _ In- 
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" Obſervations upon the ninth Parliament 
feftment. of: Annualrent, but to the Bond .or otherwayes ſeen nog 
ſufficient by the wordsof this AR, et Ed ah | 
 Obſerv. 5, That fincethis AR is founded upon uninterrupted pol- 
ſeffion ofthe forfeited perſon, that therefore where there are inter- 
ruptions; this holds not, and thus it was found that the railing of 
an Inhibition wasa. ſufficient interruption, 23 J#ly , 1666. Earl of 
Southeck con, Morquels of Humly. - 

By the ſecond part of this AQit is appointed that where the for. 
feited perſon was 1n poſſeſſion of Lands, Tacks, or Teinds, &c. the 
time of the forfeiture, albeit he had not been in poſſeſſion 5 years 
preceeding the Proceſs or Sentence of the Fortaulter,yet the Afſſize 
muſt retour what the Rebel did poſſeſs the very time of the Pro- 
ceſs or Sentence, and the King or his Donatar,ls to be entered there- 
to ſummarly, and cannot beremoyed for the {pace of 5 years , that 
in the mean time he may ſearch and ſeck after the Rebels Rights, 
for he cannot be preſum'd toknow quo jure the Rebel poſſeſt 3 and 
albeit it may ſeeth both by reaſon and by this Act, that this ſhould 
only hold where Tacks or previous poſleſfion , though ſomewhat 
ſhorter than 5 years, by vertue of a right, could be proven, yet 
the Lords found that this part of the Act holds even where no right 
could be ſhown, if the forfaulted perſon was , in poſſeſſion, 
though for never ſo ſhort a'time-3, and it being alledged that theſe 


' 5 years in this laſt part of the Ac ſhould be counted from the time 


of the forfaulter , and not from the time that the Donatar en- 
ters to poſſeſſion, for elſe he might by lying out prejudge the Cre- 
ditors, The Lords found that -1f the Rents were extant, he had 
right thereto from the date of 'the:forfaulture, though prior to his 
polleſſion, 24 January, 1667, Home contra the Tennents of Kello : 
But that caſe being a competition betwixt the Donatar'and an Ap- 
pryzer from the Rebel, the Lords found the Donatar might ſum- 
marly redeem the Appryzer, and enter in poſſeſſion, 3bidews. 


He reaſon upon which this A& is founded, is, that when any 

KF perſon raiſes a multiple poynding, [the party who is troubled 
by many who pretend Right , | ought to be.ſecur'd when he pays 
to that perſon: who prevails nam res judicata pro veritate habetur, 
and he payes axthore pretore , and though Minors have by the Ci- 
vil Law and ours, a double remedy, if their Tutors and Curators 


_ ſuffer a Decreet to paſs againſt them for not compearance , viz. 


That he may either reduce the Sentence, or. purſue-.the Curators 
for damnage and intereſt, in ſuffering the Decreet for no compear- 
ahce to go againſt them; yet-in this AQ ir is declar'd, that if a Ma- 
jor who compeats with a Minor in a multiple poynding., - be pre- 
erd to the minor,- becauſe of the Minors not: compearance: in-that 
caſe, - the minor has only a&ion againſt his Tutors and Curators, 
but -cannot Reduce: the Decreet of preference , but if;the Minor 
have no Curators, it is declar'd he ſhall be reſtor'd'as accords of the 
Law, that is to.fay, he may- reduce the Decreet|, fince-in this caſe 
he'has no other remedy, butif the Decreet of preference be quar. 
reVable for any error in the execution , or if the party abſent can 
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'fhow a neceſſary reaſon for his abſence, then the Decreet is quar- 
rellable , either by Majors, or Minors 3 yet the Lords found that 
payment bona fide , conform to this AQ, does ſecure the. Payer, 
pot only” againſt the principal Competers, but againſt their A(- 
ſigneys, November 24. 1676 Weir contra the Earl of Callender ; but 
it has been debated whether the party who has been prejudg'd by the 
Decreet of multiple poynding , may be Repon'd againſt the ſame, 
by way of Suſpenſion z or if a. ReduQtion be neceſlary, and it has 
been found , February 1 1670. Watſon contra Sympſon, that a De- 
creet of multiple poynding , obtain'd againſt the party, could 
not be taken away without Reduttion at the parties Inſtance ; nor 
was a Suſpenſion at the Tennents Inſtance ſufficient, | becauſe the 
Narrative of this ACt bears expreſly That the parties uſed to crave to 
be repored, by intenting Redudion 53 and that the party who ob» 
tains the Decreet, is by the Statutory part only oblig'd to anſwer 
in the'ſecond Inſtance , which the Lords found to be by way of 
ReduRton 3 and from that Deciſion 1t 1s very clear, that theſe 
words , The ſecond Inſtance in all Statutes, are only Interpret by 
the Lords , to be mean'd of Reduction ,- and not of Suſpen. 
ſion. | ; : 

Obſerv. 1%. That the party abſent will not be prejudg'd , if he 
have a neceſſary cauſe of hisabſence 3 for it were unjuſt,to puniſh 
a man for what was not in his power; and yet by this Reſerva» 
tion, he who gets payment is ſtill unfecure 3 but he who. pays by 
vertue of the Decreet before ReduQion be intented, carr never be 
call'd in queſtion. | ; 

Obſerv. 29, That the party prefer'd in the multiple poyndingz 
is only thereby ſecure, as to the bygone profits which are paid, 
and fo in effet facit tantum fruFus confhoptas ſuos 3. and if the 
ſums be- extant , 'unpaid to the party ſo prefer'd , he: who had 
the beſt Right before the Decreet of multiple poinding, will ſtill 
be prefer'd ;- and it ſeems by - the words of the A , that if the 
profits themſelves be extant , the beſt Right will be prefer'd ; for 
the words are, Nor get ſhall have any Right to the bygone profits intro- 
metted with, | [2 VEE. 

This 1s by the 19. AF Par.1o Je. 6. Declared only tobe extend- 
ed to ſuch ations of multiple poinding , as-were intented after this 
AF was made, rad. | 


Ti firſt part of this A& diſpenſing with the not Sealing of ſuch 4 CT 
4o 


Papers as are;tobe Regiſtrat, is explain'd in the 117 AG Par, 
7 Ja. 5. and whereas: this AG declares, that a Seafine js fufficient, 
if Subſcriv'd before ane Notar; and a reaſonable number of Wit- 
neſles_, that reaſonable number is underftood' to be two, though 
by. a;vulgar error.'it-is believed” that a Seafine requires four Wit- 


nelles; and now:by:conftant'cuſtom , four Witneſſes are” always * 


adhibit in Sealines,/and-by the 5 A@ 3 Par. Ch. 2, their Subſcripe 
tionsare, necellary, -.- CL { 3DÞ 
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Obſervations upon the ninth Parliament E 


Cr FIX this Aj appinced, thu al Kirkus Gn Fen 


ACT 


ſhould be confirmed by the King; <lſe they arenull by way of 
EXceptanL..  ' . _- ES bat 
obſer, 19; That though the Narrative of this Att bears, That 
all Feus and long Tacks ſet ſince'the Year 1558. ſhould have been 
Confirmed 5 yet the body of the A& does not-declare, that long 
Tacks need to be Confirm'd ; Vid. manticam de ambig. convent. lib, 
5. Tit. 10. And Balfour relates Deciſions bearing , That Tacks 
tor three nineteen years are eſteem'd as alienations, and ſo ſhould 
be Confirmsd, ri | 
Obſerv. 29. This A& Declares, that of old all Kirk. lands ſhould 
have been Confirmed by King or Pope 3 Yet the 187 A@&. Par. 


43 Fa. 6. ſeems to infinuat, that neither Confirmation: of Pope or 
King was neceſlary , but that the Kings conſent was {ufficientz and 
that therefore the A does Statute, That no right can. be quarrel- 
led for want of Confirmation , where the King has conſented un- 


der the Privy Seal 3 but that the Kings Confirmation Was nes 
ceſſary of old , is clear, R.M. hb. 2. c, 23, and the reaſon there 
iven is, quia corgm terre ſent de eleemoſzne Domini Regis: \.and 
being preſum*d to have been given, by. the Kings, for praying for 
them, they ſhould not be a ppropriat to another uſe, without their 
conſent. Pt EE: 
Obſery; 3o, That only Feus of Kirk-lands are ordain'd to be 
Confirm'd ; and therefore the Lords inclin'd to think that Feys of 
Salmond-Fiſhings ſet by Church-men , were: not null, though not 
Confirm'd ,"and Janrmary 20, 1666, Rentoun contra. Feuers of Col- 
dinghame. The Lords found that Gifts of an. Office of Forreſtry, 
granted' by Kirkmen',” needed not be Confirmed, theſe, not being 
properly Feus of Kirk-lands, ibid, Wn | 


»” 


Ti. AQ Appoints that allMoney and Victualafſign'd tothe Cap- 
"4 tains of the Kings Caſtles, and whereof they have been inpoſ- 
ſeffion for five years, ſhall remain with them unqueſtionably,” and 
this is like the Quinquerinial Poſſeſhon given to the King 1n'cafes of 
Forefalture. "ITIW 26> © 126 ag 5:20 
Nota, That the King has a Duty paid to him in Exchequer,''cal- 
led The Caftle Wards, fo calrd, becauſe they are paid in for ward- 


| Ing or keeping His: Caſtles, -and'he;has no Right to them, but con- 


ſtant payment., conform. to the Exchequer Rolls; anJ' therefore 


yearly the Sheriffs are. charg'd with,them:, and: they get Letters of 


Relief ,, and it was found in a caſe betwixt the» Sheriff of Hadding- 
toun. and Sip, John Nishet, Fannary £1,:1678. :Thatthe'faid Sir Fohr 


had. not. preſcriv'd. an, exemption: as'to theſe Caftle-Wards, neither 


ty years, -fince. there were Letters of Relief yearly-granted;" 59. Tt 
was alleadg'd , that his Landsof Dirktoun having comeonce in'the 
| 5 h Kiogs 


againſt. the. King , 'nor.$heriff, - though he had paid none forfour- 
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of King James the ſab, 

Kings hands, by Forefalture, and His Majeſty havirig of new givein 
. them out, that Servitude was thereby extinguiſh'd ſince res ſaz ne- 
fervit, | but was repell'd-3- becauſe the King did of new only 


© Diſpone the ſaid Lands, as when they fall in 


t— 


as Sedition Z 


the Lprd' Balwerino was found 


King Fawts ſrab, Parliament 10. 


R. Nicol Dalgleiſþ, and ſome other Preſbyterian Mini- 
ſters, having reproached the King and His Government, 
this AR declaring ſlanderous Speeches and Writs, puniſh= 
able by Death, as Sedition was made, and is more fully 

explain'd in the A&@ 134 Par. 8 Ja.6, and in my crime. pra, tit. In- 


0bſerv. 19. Sedition is a Name that receives :different puniſh- 
ments, according to its different Degrees of guilt ;. and therefore 
where it is deſtructive of the Kings Authority immediatly -and de- 
 fignedly , it is puniſhable by 
| feditioſss ; the puniſhment o 
is more modefat 5 and as that Law well obſerves words ſpoke 
' in ciutlatibus @- turiultuoſis clamoribus , are more ,puniſhuble than 
the-fame expreſſions would be, if ſpoken 1n private;places,or with- 
out tumult 3 but yet by this A& , ſuch ſeditious Speeches, whe- 
ther ſpoken privately, or publickly , are puniſhable by 


Death 
f of. 


 Obſerv. 29. That when His Majeſties Adybcat 'defigns not to 
purſue. the Authors of ſuch Speeches to the Death , he Libels on- 
ly that the Pannel did ſpeak or write what:tends to Reptoach or 
Slander His Majeſties Perſon, or to miſconſtrut his Proceedings, 
but not that they actually did fo, and in that caſe the guilt infers 
only an arbitrary puniſhment according ro the circumſtances that 
attend' the ſame, s CO 
Obſerv. '3o9. That though by this Ad the Depraving His Maje- 
ſties Laws and Acts of Parliament, is declared puniſhable by Death 
yet. all miſconſtrugting Acts of Parlianieftt , is not 
ſo puniſhable ; and thus, though a Sheriff or other Judge would 
mifinterpret a Law, ſo as to makeir infer a higher mul or penal- 
- ty-than the Law defign'd, that could not infer Sedition or Death, 
| though-it be likewiſe puniſhable 3 'but the'defign of this A& is, 
to declare the depraving and miſconſtruting of Laws, ſo as thete- 
by to reproach the King or,Government to be Seditiori, and Spotſ» 
wood tells us, ' pag. 243- T 


hishands by the Fore- 


8 hete YN though I. 2, C. de 
qui ejuſmodi voces emiſerunt, 


t this A&# was thade for puniſhing theſe 


Miniſters 'who had dechim'd againſt the A#s of the former wiinie- 
diat Parliament , as deſtrutive to their Difcipline; Upon this AF 
= 

-K 


December 1634. for hav- 


, 2:4 


ACT His AQ diſchargin 
wg T charg 


be the full price, except it. could be proven that the Vicual gave 
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Olſervations upon the tenth 'Parliument 


ing diſperſed. a Petition that refleted upon the Government ; in 
which Proceſs , it being fully; Debated that dolrs malns ſhould be 
found in ſuch: caſes, . where.the defign of defaming makes only 
the-Crime; -this was repelled, ; becauſe where the words may of 
their own nature, move diſlike of, and Sedition againſt the Go. 
vernment, the deſign needs not be proved 5 for if the people' be 
irritate , the Author ought to be puniſhed , and this Law confi. 


*ders the effe&; ard not the deſign, and he ought to blame him. 


ſelf , who meddles in matters of Government without his 
Sphere. 5 


It was likewiſe alledged in this Proceſs , thata Petition to the - 


King Himſelf, could not be interpret a miſconſtruCting 3... but this 
was alſo repell'd , becaiiſe both by the Common Law and; ours, it 
has been found ', that great affronts have been put upon the Go- 
vernment, by way of Supplication. Upon this 4 alſo, *Franci, 
Tennent was found'guilty ih anno, 1680, and Mr. 1bomas Roſs, in 
anno 1618. and the Earl of *Argile, both in the Year 1662, and 
168k. ; | | | 

Obſerv. '4*; That in this AZ mention is made of raiſing diſlike 
betwixe His Highne, His Nobility and'loving SubjeRs 3 which 
word Nobility was 'expteſly put in by the Lord Hamilton and other 
Noblemen ,-who then. turned but Captain Fames Stewart, againſt 
whom this A# was partly deſigged ,, whereas in the AF 134 Par. 
Ja. 6. made the 'year befofe,..by the ſaid; Captain Fames's influ- 
ence, againſt ſlanderers, ' there is no mention made of the No- 
bility, as is obſerve by Mr.” Robert Maczil , In Balmerino's Pro- 
ceſs; 25:4; #{ # | $ = | 

1if . ; " 


| g all -Dilapidations: of Benefices , runs only 

in the words of the AQ, againſt ſuch as dilapidat Benefices, 

that are at His Majefties preſentation; . but yet de praxi,. no Bene- 

fices that are even at the prefentation of Laick Patrons, or Eccle- 
Gaſtick, Subjects. can. be dilapidated. : 

' Dilapidations of Benefices were formerly diſcharg'd by the 10x 
ATF Par. 7 Fa. 6, but to elude that A, Benefic'd perſons uſd not 
to give down any of the Bollg,;payable to the Benefice.; but to 
convert theſe Bolls in Money, and to make theſe who were lyable 
in payment , only.lyable in very ſmall prices , and therefore ſuch 

 Converfions are, diſcharg'd by this AR 3 . But it may be alleadg, 
that where the Converſion, is tr. leſs than the preſent price, as 
Victual now gives.,_it is unlayfyl ſince that Converfion was unne- 
ceſlary',, and the Beneficd;perſon is prejudg'd, becauſe;if no ſuch 


- Converkion had. been made,” he had got the Bolls preſently, which 


could have maintained him, better -than the'ſmall prices,, . which 
theſe Bolls were worth the time of the Converſion 3,; and yet by 
our Deciſions, the price that the Bolls gave the time; of:the, Con- 
verſion, are only conſidered, becauſe both, parties took their ;ha- 
zard;, and -the price mentioned. in: the Conyerfion , is. preſumed to 


then 
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of. King James the fxtb, 
then greater prices for in antiquis, there can be no other probation, 
Vid.obferuv,apon the faid 101 A@7 Par. Ja. 6: 


TY Subjects, without his conſent, arediſcharg'd. ._ : | 
Obſerv. 19. That though the Rubrick bears, that all fuch Bonds 


| and Leaguesarenull;- yet they are not expreſly annulled in the bo- 


dy of this Act, but they are expreſly annull'd by the 4 4# Se, 1 
Par. 1 Ch. 2. 2 II ; 

Obſerv. 29. That the puniſhment is not here expreſt, but in ge- 
neral, under the pain' of being bolden as movers. of Sedition , and 
puniſhed with all rigourz nor is it more ſpecial 1n the foreſaid 
4 AF Ch, 2. which I admire 3 but yet I think that ſuch Bonds 
and Leagues are puniſhable by Death from the Words, all rigour, 
which may be very well extended to Death , efpecially i» ſubje- 
Fo capaci , as Sedition is, for certainly ſome Seditions may be pus 
niſh'd with Death , as we fee in the firſt Ad of this Parliament; 
and by this fame Act , ſuch Leagues are declard to. be againſt all 
Law and Allegiance. Likeas by the, 7 AZ Par..1 Ch. 2, The 
Subjedts are diſcharg'd to take or renew. the Covenant, which is 
4 Bond or League, upon their highelt peril , and, I wiſh the Act 
had determined what was the higheſt peril, for generally Lawyers 
do inot extend ſuch Statutes to Death, | 

find that the Notylity and- others having enter'd into Bonds 
amongſt themſelves, whereupon His Majeſty was ſurpriz'd at Rath- 
ver , there are ſeveral' Ads of Council, and particularly a Pro- 
clamation , iſſwd out in April 1582. diſcharging all ſuch Bonds fo 
enter'd into ; and that none enter into ſuch Bonds for the future; 
and that gave occaſion'to this Act , which ſays, . that theſe Bonds 
bave given occaſion to a great part of the Troubles that have occurr'd 
ſince The Certification in that Proclamation., - is under the 
pain of being repute favourers and partakers with the Conſpirators 'a- 
gainſt His Highneſs Majeſty, The ACt here related to is the 43 
AF 6 Par. Queen AMary,, but that AR properly extends 'only to 
Bonds of Man-rent, but not to Bonds of Combination,': as this does, 
ſo that this A& ſhould rather have been founded; anthe 30. 4#'2 

Par. a4, I. x nz 3 | . 

| Be is in that Proclamation, and-this. Act, exception made of 
Bonds enter'd into with the Kings conſent , which was added, be- 
cauſe the Nobility and Eſtates at the Kings delire ,,, entered in a 
League and Bond for preſervation of Religion, which is Regiftrat 
in.the Council Book, Jane 8 1585, But this Bond is ſubſcribed by 
very few of every Eſtate. _ | "Lan | 


A 


Y this Act Charges” ſuper inquzrendisare diſcharged , but it js 
Fa miſtake to think that by that Act, 'the King 'or other Judges 
cahinot examine men without a formal-Procels', for the dehigh of 
that Act is only to diſcharge. the demuncing'men Rebels upon ſuch 
es Faxes 2 3600 I*7- * "Charges 
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mNY this Act all Leagues and Bonds made amongſt His Majeſties 4 C Þ 


ACT: 


136 


220 
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Obſervations. upon the tenth P arliament 


Charges without previous tryal, -and yet if the Chief Officers of 


| State, or at leaſt four of them concur, it would ſeem that by 


that AR , even ſuch Charges are yet lawful, and where the King 
or Magiſtrat has previous informations of Crimes Jatent , it were 
againſt the intereſt of the Common-wealth , that they. ſhould not 
be allowed to clear theſe by particular Interrogators.. . 

It was urg'd from this part of the Act, that no man could legal. 


' ly be Impriſoned, even by a warrand under the Kings own hand, 


and that this was very juſt in it ſelf, fince as Liberty is very preci- 
ous , and the beſt part of Property, it was fit-to ſecure it ſo, 
as that none could take itaway , but theſe who will be anſwer- 
able, and the King could not in Law be made anſwerable; and 
therefore it was juſtly by this Act appointed, that no man could 
be impriſoned by any Letter, even under the Kings own hand, ex- 
cept it were ſubſcrived by the Officers of State, who ſhould be an- 
ſwerable 3 to which it was anſwered by His Majeſties Advacat, 
that+this Act did not debar the King from granting ſuch privat 
warrands under his own hand, for there might be ſome cafes which 
he conld impart to none of his Officers of State, as for inſtance, if 
all his O fficers were upon a plot againſt him, orit the Crime were 
the being upon a Plot witha forraign State , which. the King were 
not yet mn a condition toreſent , though he might juſtly apprehend 
his Subjects who were in acceflion to it 3 but the defign of this 
part of the Act was only to diſcharge the paſſing ordinary Letters 
in common courſe under the, Sigpet , _ in this Method, and 
it might be much rather retorted , that fince only Letters under 


the Signet, are remmrys = to be paſt, except in this method3 there- 


fore privat warrands from the King himſelf, are not diſcharged, 


for if the King and Parliament had defigned any ſuch thing, they / R 


would haveexpreſly diſcharged all warrands under the Kings hand, 
which is notdone in this AQ, and it is clear by the 134 A@ 13 Par, 
Ja. 6» That the King may give Warrands out of his own mouth, 
tO <5 3 oy Rebels, orothers whom Magiltrats are obliged to ap- 
rchend. | | 

I find alſo that this AR was paſt formerly in the Privy Council:the 
23 of June, this year, 1585. and there the AR bears,” T# bave been 
evade to prevent the obtaining of unformal Letters at the importunity and 
malice of privat perſons, which clearly evinces that it was not deſign'd 
to preclude the King from ſecuring ſuch perſons who he had reaſon 
to-beheve'were obnoxiousto the Government, - | 

It is obſerved in the Ads of Sederunt, that the King 8 June, 1581, 
by - Letter 'ordain'd ſeveral Advocats to be impriſon'd india 
CaHw, #2434 Ch 295: 0 | | 

By the ſecond part of this At Writers to the Signet are ordain'd 
to keep the old Style unalter'd, for Argumgnts brought, from Style 
are.a great part.of our Fundamental'Eaw,  and'mn all our Deciſions 
Argumentam 4 $tylo is ſtill very ſtrong, as from the wills of Inhibni- 
ons, Interditions, fromthe Forms of the Chancery,' &*c, and yet 
it ſome caſes this Argument/is not conchiding}, and this Gifts of 
fElgle Eſcheat bear all Moveables preſent and to come, and ye- 
| : they 
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only to Heretage. | 


Stilus Curiz 1s by Juſtinian call'd forma & obſervaytia } whence 
comes our word, Formof Proceſi; Stilns & conſuetudo for: vel judicii 
o lege obſervari d:bet , I. 1, $. in honorar, de war. & extraord. cog. 


'vid, Voet. de Stat. SeF.3.c.3. 


Obſerv. That though by this AR every Writer ſhould write his 
name upon the back of the Signature which he writes, whichdoubts 
leſs was introduced, tothe endthat every Writer might be anſwe- 
rable for hiserrorsin Style or otherwiſe ; yet if at the paſſing of 
the Signature in Exchequer , the Writer ſubſcribes his name, the Sig- 
naturewill be ſuſtain'd, which was found neceſlary, though it was 
alledg'd that this AR was in Deſfuetude, as to this point, for it was 


found not to be in Deſuetude. 


His Act explains the 142 AG, 8 Par. Ja. 6. and diſpenſes with 


a part of it, .and .that is the Act to which this Act relates, 


- of King Jaws the fixtb 
they giveonly right to what Moveables theRebels have or ſhall poſſeſs 
within a year after rebellion ; and though by the Style of Gifts of 
Wards the relief is diſcharged, yet that diſcharge will not be valid, 
As alſo, the $tyle of Inhibitions and InterdiQi 
on to alienat either Heretage or Moveables, and yet it extendeth 


though it be not expreſly cited. 


are comein place of the Comptroller. 


Y this 48, Sheriffs, Stewards, Magiſtrats of Burghs, and others, 
are ordain'd to apprehend notorious Thieves, and if they refuſe 
they may be purſued Criminally, as partakersof their guilt , or Ci- 
villy for the payment of their Debt, and generally all theſe are ly- 
able it they refuſe to apprehend any Rebel for Civil Debts: But it 
may be doubted, 1. If any Judge be obligd to apprehend a man at 
the. deſire of any : perſon who cannot inſtruct the perſon whom he 
takes to be a Rebel, by producing Letters of Caption, ashe muſtdo 


bears a prohibiti- 


| —_ Act appointing Licences to be null, except they be ſub. 
[A ſcrived by the Comptroller, is {o far innovated, that they muſt 


now be ſubſcrived by the Thefaurer and Theſaurer-Depute, who 


in Civil caſcs, and what makes a Thief anotorious Thief to this ef. 


fet, 2. If meer negligence in not apprehending theſe notorious 


Thieves be ſufficient -to found a Criminal purſuit againſt the re- 
fuſer, as partaker, nor have I ſeen this ſuſtain'd ; bur if any perſon 
ſhall contribute a@ively to a Thiefs eſcape, he is puniſhable as Art 


and Part, but with aleſſer puniſhment, vid. Clar. 


udſt. Je Hum. 7. 


&- Bart ad. furti, ff. de furto ait ſpem datam ad evadendum dici au- 


xilium ad committendum, 


Nota, By this AG all who are preſent and able to apprehend, are 


oblig'd to a(liſt in taking Thieves, or if they refuſe they are tobere- 
pute partakers with them and though they may be puniſh'd with 
ſome ſmall Mul&, yet the. certification here ſet down is in Deſue- 
tude as to them, vid. tit, Duels Crim. Obſerv. num 8, Idem eſt facere,gh+ 
non prohibere cum poſſss and as the Law preſumes, every man guilty 
who wil not concur to puniſh what all men hate ſo much,and that they 
would concur if they favour'd not the guilts fo this aſſiſtance is ſo 
th, that ſuch as deny it are Criminal, 


profitable for the Common-weal 
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Obſervations upon the reenth Parliament 


but that which is confiderablein this 4 is, that if any Clanitd man 


rob any peaceable Subjeft, and ifthe Sheriff, or Steward, &&6. re- 


fuſe to affiſt him, not only is the Sheriff, -&c. lyablez but further, 


it ts/declared lawful tothem who have their goods ſtollen and ref 
toapprehend and intromet with the Goods of the Ottender, or any 
other of the {aid Elanp, and retain them till compt and reciconing ; 
and thoughit would ſeem that this taking or retaining by privat au- 
thority, 1s not allowable till the Sheriff be required rg give ſatisfa- 
tion, ond refuſes yet in the cale Moor contra Mcf1drick, 29 No- 
verb. 1678. It was found that theſe were ſeparate Clauſes, and that 
2 perſan purſyed for a Spuilzie, might propone relevantly that the 
Purſuer being a notorious Rovber, or holden and repute ſo, had 


-rob'd him ofas much, and ſo he might juſtly.have ſeiz'd upon the like 


Le as of the Purſuers Goods, though he had nat firſt required 
the Sheriff to repair him; nor was this A& found to be innovat by 
the xoo AFG, Par. 11, Fa. 6, which appoints a new method for 
Goods taken away by Clann'd Men. 


HE is a Revocation of the King's Property in general, but 1 
find in the Regiſters of Council, that upon the 22 of March 
1684. The King revocks all Rights made by him of the Abbacie of 
Dumfermling, which Revocation is made with the conſent of the 
Privy Council, though ordinaxly Revocation: are made by the con- 
ſent of the Parliament. 


Y this AR the neareſt Agnat, that is to ſay, the neareſt of the 
Farhers fide ſhould be Curator to Fools, Idiots, and Furious 


Perſons, | 
Obſerv. 1, That this Ae is extended to Deaf and Dumb Perſons, 


| to whom likewiſe the neareſt Agnat is to be Tutor, and though 


their Tutors and Curators are to be ſerved by this A&, yet if the 
neareſt Agnat omit, or is uncapable to ſerve, there is place for a 
Dative 3 nor doth this AF exclude the Father from leaving Tutors 
in his Teſtament to ſuch Idiots, and Furious ' Perſons, as are with 
in the yearsof Tutory, as he may do to other Children - and Craig 
obſerves that if the Furious Perſon, or Idiot have Lands, the Su- 
perior will be preferr'd to the neareſt Agnat 3 but io this I ditier from 
Craig, for the Agnat will bepreferr-d to the Tutory of theſe, as he 
will be to the Tutory of Minors , and Superiors have by this 
A8 diſpenſ'd with their Feudal intereſt, if they had any. 

Obſerv. 2. This AF relates to the Common Law, by which the 
Curators are called Curetores Legitizri 3 but by that Law, as by ours, 
If there be no Agnatsextant, the Judge gives a Dative, who is pre- 
ferrd to all other- neareſt of Kin, Yid, Tit. ff, de curat. Farios: 
And the Agnaty by that Law, as by ours, are preferrd according 
to the ſame degree as they would ſucceed, which is moſt juſt, fince 
the Law does prefer them to the cuſtody of the Eftate, becauſe of 
their hope of Succeſſjon, and therefore it may be doubted where 
there are three Brothers, whereof one is furious; if his Eſtate be 
conqueſt, 
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of King James - the fab. 


- conqueſt, whether the elder Brother will be preferr-d to be his Tu- 


tor, becauſe Conqueſt aſcends3 but I incline to think that the Heir 
of Line 1s ſtill to be Tutor of Law. * abs 

Objerv; 3. That this Law appointing the neareſt Agnat to be Tu- 
tor, holds only where there is nota Legal Adminiſtrator, and there. 
fore if a Wife who 1s an Heretrix become Furious , the Huſband 


and not the neareft Agnat will be her Tutorz and though Papinier 
thought rhe Huſband ſhould not be Tutor,l. 14. f.de Carat, Furioſ. 
Yet the cuſromsof other Nations agree with ours, Perez. »ym. 10, 
þ. t. vids AGF 67. Par, 8. Jam.3, 

Obſerv. 4, Though this A equiparats the Tutors of Fools, Idiots, 
and Furious perſons, to other Tutors of Law, allow'd to Minors, 
yet there ſeems thisdifference betwixt them, that Tutors of Law to 
Minors muſt ſerve within year and day fromthe time they arein ca- 
pacity to ſerve, but the neareſt Agnat may ſerve himſe[f Tator 
of Law to an Idiot or Purious Perſon at any time, and when he is 
ſo ſerv'd he will be preferr'd to a Tutor Dartive, though the Lords 
will authorize that Tutor Dative to exerce till a Tutor of Law be 


| ſerved, the Exchequer bejgg inuſe in the 7zterize to grant Datives, 


as the Lords of Scffion are to grant Curators ad lites, 21 January, 
1663. Stnart contre Sprenl; and though inthat caſe the Pupil was not 
then declared Idiot or Furious by an Inqueſt, .and fo there could not 
be a Tutor of Law ; yet it ſeems thatalbeit there had been a previ- 
ous Declarator, and fo the Tutor of Law bad been negligent, the 
Deciſion had been the ſame, and the reaſon is, becauſe this Act pre- 
fers the Agnats; and yet it decides not, quid juris, if they enter 
not ; and what if thenext Agnat require theneareft Agnatto enter, 
and he refuſe qo caſ#, either it muſt be ſaid that albeit the Exche- 
quer make him Tutor Dative, yet he 1snot properly Tutor or Cu- 
rator,, but only a Curator ad lites, or elle it he be once properly 
Tutor, the next Agnat cannot thereafter ſerve himſclf,nwam Tutorem 
babenti Tutor non datur, vid, obſerv. on the 67 AG, 8 Par, F. 3. 


T is to be obſerv'd from this AR, that Laws ought not to be ex- 

tended ad preterite, but only ad futura ; and as the 4& ſayes 
moſt reaſonably, Subje#s caxmot obſerve what is not yet. made; and 
not only ſo, but Argumente bujus Legis, it may be concluded that 
Procefles are to be decided according to the Laws that were made 
before the Procefs was intented, though the Law be made before 
the Decifion in the Proceſs, which is very obſervable - a natable in- 
ſtance may be ſeen in AG 94. Par, 6, Ja. 6, where the Parkament 
makes an A& upon occaſion of a Proceſs depending before the 
Seffion, to bea rule in like caſes for the future, but leaves the caſe 
—_— to be decided as they think juſt, F:d. Obſerv. on 10 AT P. 
3 Ch. 2. | 


rT is by this A@ appointed that no Signatures or other Writs ſhall 
| be preſented to his Majeſty but by his ordinary Officers,to whoſe 
Office the fame properly belongs. "pay 1t appears by the Regiſters : 
L11 2 | Q 


ACT 
I9s 


Act 
20s 


Obſervations upon the eleventh Parliament 
of Council, that this AR was a part of the remedy of that complaint 


-* mentioned in the 13 Act of this Parliament. 

| Obſerv.1, That by Officers here aremean't Officers of State, for 
none elſe can preſent- Signarures, and though a General Major or a 
Preſident be his Majeſties Officers, - they cannot goun Signatures, 


and yet; any Officer of State may. preſent promiſcuouſly any Signa- 
ture.,. though it would ſeem by theſe words, By his Maje#ies ordi.. 
vary Officers, and to whoſe Office the ſame properly belongs, that every 
Officer of State may not promiſcuoully offer, but that the Theſaurer 
or Theſaurer-Deputecan only preſent Papers relative tothe Theſau- 
Ty, the Juſtice-Clerk to the Juſtice Court, e*«. x 

_ Obſerv, 2. That though any Officer of State may preſent Signa- 
tures,yet by the 60 Ae? Se. 1, Par. Ch.2. any Officer who preſents 
ſuch Papers is obliged to ſend the Regiſtrat Docket to the Secreta- 
ry, to the end his Majeſty be ſo informed as that-he may not grant 
double Rights. - . NE. 


ms 


* 
King James the fixth, Parliament 11, 


compleat, which A& was made to preventadebate that had 
fallen out in France a little before that time, where the Par- 
- © © Hament of Paris had declared that the French King was not 
Major till he had. compleated the laſt year of his Minority, whereas 
the Parliament of Rover had declared him to be of lawful age,when 
he had begun the laſt year of his Minority, 2am ir favorabilibus an- 
rus inceptus habetur. pro completo 5 and though Minors may revocke 
deeds done atany time before thelaſt moment of their Minority, and 
that Mznoritas computatur de' momento in momentum ; yet it is advan. 
tagious for a King to enter upon the Government of his Kingdom 
as ſoon as can be, And though this be the' age for reducing 
of deeds done by them, they have another Majority m relation to 
the Government, for we find that Foſias entered upon the Govern- 
ment at 8 years, and Solowor at x 1. Cicero Philip, 5, tells us, that 
the Kings of Macedon entered very early, and in Amro 1375. the 
Kings of France were declared to be Majors and capable of the Go- 
vernmentat 14. but by the Commiſſion of Regency ſet down inthe 
AZ r. Par. tr. Ja.6. The Regency1s declared to continue till 17, 
at which time the King is to take upon him the Government z but 
yet King James 6 took it upon him ſooner 3 nor do I find any parti- 
cular time limiting'the King as to this point, and therefore there 
may be many doubts amongſt us whether the King or the Gover- 
nour ſhould be obeyed betwixt the _ ages of x4 and 21, but 
before x4 no Pupil is thought fitby Law' tor adminiſtration 3 and it 
may be ſtrongly urg'd that 17 is the Legal age,for why was the Com- 
miffionsinſert,it being only a temporary right,and ſuch-uſe not to be 
infert amongſt our Laws. 1 By 


B this AF the King's lawful Age is declared to be 21 years 
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nv gf King Fanizs the pxth,\- 225 
By our Law minority Tuns in all perſons to the Jaſt moment of 
-21 years 3 whereas by the Ciyil Law , it runs till 25 years 
' .compleatz and in this our King differs not from others, but becauſe 
by the 2 #@ Par, 1 Ja. 2. Our Kings were declared to be in mi- 
-nority till '21 Yyears, therefore by the 89 AG Par. io Q. Mary. 
.21 years of age compleat , wasdeclaredto be the perfe age of our 
Queens 3 and by this A itis declar'd to be the perfe& and lawful 
age of our Kings. It were to be wiſhed, that for proving the age 
of all Minors , there were authentick Regiſters appointed, as in o- 
ther Nations, and in ſome parts of our own, ſince for want of this, 
true probation of their birth periſheth,and falſe probation is addue- 
ed. | | 


| Bſerv. T. ' That by this Act, the receipting perſons of the A C T 
() Romiſh Religion, is not ſimply made Criminal, except they 24. 
did reſet them for- three days together , or at three ſeveral times, 
knowing that they were: ſuch, which .mmay be urg'd in all caſes of 
Intercommuning , and reſetting of Rebels , and 2 mn other caſes 
once,and ſhort Intercommuning, is ſufficient to infer a Crime. | 

Objerv, 2. That by the 164 4& 13. Par, Ja.6. The reſetting 
excommunicat Papiſts , .or Traffe&ing Feſnits for three nights 
together, or three nights at ſeveral times, is madeſufficient to- inz 
fer that they knew they were ſuch per preſumptionem juris & de jure; 
nox could the knowledge oftheir being ſuch be otherwaysproven;and 
if it had been neceſlary._ to. prove their knowledge, the Law might 
have beeneafily eluded by: induſtrious ignorance 3 and by that A# 
likewiſe, the.third fault 1s declared puniſhable as Freaſon; and be- 
cauſe the puniſhment was ſo great,it was juſt the preſumptions where- . 
by it was to, þe infer'd ſhould be ſtrong. | 


FT" Hough by this A& only the Sellers and Diſperſers of errones” ACT 
ous Books, are:to be puniſhed at our Soveraign Lords will, 25; 
.-. and ſuch Bookstobe burnt; .yetby our pradtiſe, the Bring- , 
ers home of Crucifixes , \'Popiſh-beads;;' &c. are to be uſed in the 
lame wayz and though there is only warrand heregiven to a Miniſter' 
and Magiſtrats of Burgh to: ſeize, and-burn ſuch Books; + yet Ma-: 
giſtrars uſe frequently to ſeize without a Miniſter, and Sheriffs and 
other Officers do hkewiſe. ſeize , but fince burning ſeems to- be an 
extraordinary. power, and. fo: not to be afſum'd without a ſpecial 
Statute, 1-thipk that.no Officers, ſave Magiſtrats'of Burghs, with 
the concourſe ofa Minilter can burn- | 


p hs reaſon'why Miniſters Benefices under Prelacies; are declar- 4 CT 
'S <d to be. free of. the firſt Fruits. and fifth. penny of their Bene-; 26s 
fices, is becauſe in time of Popery, the: firſt years Fruits of every 
| Benefice were dve to the Pope, and are call'd. by. the Canonifts, A- 

zate ,” againſt which ſeyeral Councils bave made large, but ineffe- 
Rual Reprefentarions, ahl'the fifth penny was Payable to the King, 

M mm and 
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' ſach Invaders may be pumſh'd hkewiſe 


Obſervatiour.upos the eleventh Parliament 
and though this AR diſchargesonly the exaRtion of theſe in Bene» 
Aces under Prelacies, yet now even Prelaies are free from theſe ex- 
aftions.in Scotland, though in Exgland the firſt Fruits belong fil] 
ro the King, ; 7 
; Though the Prieſts were free from Subſidies amongſt the A. 

plians , Geneſ. 47. verſ. 22. and that b, placet C, de Sacy. 
Iccleſ, mhil extraordinarium abbinc ſuperinduGumve ab Eccleſia flagi- 
tetwr 5 Yet this was only as to Tiths, and things meenly Spiritual, 
but the Lands of the Church were lyable to Impoſitions , laid on 
for the common Defence of the Countrey , and therefore the Ca. 
noniſts, ad c. 1. de immun. Eccleſ, giveas a Rule, that 7g boats Ec- 
Aleſtaſticis ut Clericos in patrimonialibus ut laicos itraFandos, and ſuch 
was this fifth penny here mentioned 3 and with us Miniſters ſti- 
paneh but not Biſhops Lands, are now ordinarly freed from Impg- 

ns; 


Bſerv. 1. That though ſuch as invade Miniſtersfor the Cauſcs 
| therein exprimed, #34. for ſecking their Stipend ; or becauſe 
the Miniſter inflicted Church-cenfures upon them , or any other 
forged quarre], are to be puniſhed with all rigour ; yet if they in- 
vade them upon any account, that is not Eccleſiaſtick or preme- 
ditat, as manaccidental ſcufle, they are only in theſe caſes puniſh- 
able as for wrongs done to other Subjedts. 

Obſerv: 2, Since the AR appoints that they may be puniſhed 
with all rigour , and the tinſel of their «<Moveables; It is clearthat 
perſonally, befides the 
Confiſcation of their Moveables , yet the words, with af rigonr, 
ſhould not be extended to death 5; but by the 4 A# Seff. 2 Par. 2 
Ch. 2. The aſfaulting the lives of Meniſters , or the robbing of their 
Hesſes, is declard puniſhable by death; and by the. 5 A&  Seſ. 
of the fait 2 Per, The'Parochioners are made lyable for the Out- 

es dane to Miniſters , if the AQtors cannot be got. b 

- Obſero. 3. From thele words, That they may be puniſhed at the In-, 
Sance of the Miniſter , or ony other that will purſue 3 This Crime is 
made ſo far crimen publicuw, that it may be purlu'd per quemlibet ex 
2opwlo, though he be got etherways intereſted, © 

_ Sbſerv. 4, That this AQ being only _ againſt Invaders of Mini- 
ſters, it is extended to Javaders of Biſhops, and all ſach ashave 
power to adminiſter the Sacraments, 7 AF Par.'r Char, x. 


In which Altcherearemany otherExtenſionsof this Law. 


He Popith (ergy had fight to Lands that were mortifitd 
2 to , or bought by, them, and to Teinds which belonged to 


ther as Church-en;3 The Teinds were call'd the Spirituality of 
their' Benefices, * becanſe they belonged to them as Church-men, 
and' the reft was al] comprehended under the Deligna on of che 

loa of Pope- 


Temporality of their Benefices, and upon the ab 
TT ry, 


"FE NY es 
PP 4 PS OINS.N 

, A 17 os OD IE 
5h rey v 


- "CIAL BA He W--. 1 4% 44 "36 > Wy LUN 5 
of Kino James the /oth; 
ry, the King did begin to ere& ſome of the, Temporality of their 
Benefices in Lordſhips, which He Difpon'd to ſeveral Noblemen, 
who were moſt a@ive in the Reformationz Or to theſe whom He 
refolv'd to oblige by their Intereſt, to be aftive.in it, and theſe 
were calted Lords of EreQion 3 | but thereafter the Parliament res 
ſolving to fix a conſtant Rent to our Kings, thereby to preclude 
the neceſſny of Taxes, and to ingage future Kings not to return to 
Popery, they annext the Tempotality of all the Church-lands, and 
Benefices to the Crown by this AF. ESP 
Obſeryv, 1. The reaſon whereupon this AF is founded , is, that 
the former Kings having mortifi*d a great part of their Revenue to 
Church-men , and having thereby impoveriſh'd themſelves and 
their people , it was therefore juſt, that the ends for which theſe 
Mortifications were made, being declar'd unlawful , -the Benefices 
ſhould return ; by this reaſon ſuch Mortifications as were made by 
privat Families, ſhould have returned to them 5 whereas here all 
returns to the King - But in Law theſe Religious Houſes bein 
demoliſh'd, all ought to have fallen in tothe King 5 for gue nal. 
lius fart ea ſunt domini Regis; ' and theſe were ſuch, for - 216 bes 
longed not to the old Proprietars, fipce they were once Diſpon'd; 
nor to theſe Houſes, ſince they were extinguiſhed, and that bei 
found a falſe Religion, what belong'd to it, did by the Law fal 
under Confiſcation. | Li ines eo 
Obſerv. 2, Though all Benefices belonging to Arch-biſhops or 
. Biſhops, are by this A@ annexed , yet they are reſtored by the 2 
AH Par, 18 Fa, 6, And though all Benefices belongibg to Chap- 
ters are annexed , yet theſe arc reſtored by the 2 AF Par. 22 
4, 6 | £5 | 
J objerv. 3. From theſe words in the Clauſe. of Annexation, vis. 
All and ſandry Common-lands bruiked by Chapters of Cathedral Kirks, 
or whereof they have been in poſſeſſuon as Commonty ; That Poſleſits 
on in Church-lands , is very. often repute a ſufficient Right, and 
to be loco tituli, For underſtatding whereof, it is fit to know, 
that both before and after the 'Reformation, . a Churh-man being 
in poſſeſſion by the ſpace of ſeven years, though without a Title, 
has the benefit of a | hore Judgement, . ſo that his Right 
canmot be quarrelled without ReduQtion, 5 nor needs he 
produce a Title, as Laicks are obligd todo in poſſellory judge- 
ments, July 18, 1671. Earl of Hume contra the Laird of Riſlaw, 
And if he be thirteen years in poſſeſſion, that poſſeſſion. isto him 
in place of a Title, for by arule of the Chancery (as we believe) 
derennalis of triexnalls puſſeſſio habetar protitulo; though T find no 
ſuch Rute it the Rowan Chancery , but yet theſe thirteen years 
mdnece only a prefumptive Title, which does-not exclude the true 
Proprietar , if he can inftru@ that. the Benefic'd perſon polleſled 
Either by a redeemable Right, and produce the Reverſion, as was 
foutd -in the caſe of Francis Kinloch , contre the Biſbag, of Du- 
blane, "Jaly 11 1676. Or by g precarious Right, as wepind - 
'mm 2 " the 
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Olſervations, upon the gleventh Parliament 


the, caſe of a Miniſter. who ha .caſten Peits for thirteen years by 
ee Koo We Here th 

where the Right mortifid does expreſly bear , that it 3s Redeemable 
or Precarious ; yet ih abſolute Rights, there 1s greater doubt whe- 
ther after thirteen years they can be qualifed by correſpettive Ob- 
ligations. ; | | 


The reaſon of this priviledge given to Church men, is, that 


they being imploy'd .in. Divine Matters, are ignorant and careleſs 
of their Right , eſpecially fince their Rights are not to deſcend to 
their own Heirs. , .. W | 


was hy” hn to give the benefit of a poſſeſfory judgement, x 2 March, 


apy 1 before the Reformation, or 3o after the Reformation, 
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Tand,' the: Church-men/ having only-rightto' thetenth penny of the 
Feu-duty, the other nine belonging to his Majeſty forthe temporality 
being only. annex'd to the Crown, and the Teinds being reſerv'd to 
the Church;: itwas very juſt that wherea duty. was payable out of 
Church- Lands, cam decimis incluſts-, the King ſhould only have 
right to a ninth partof that-duty, and- the tenth ſhould belong to 
the Church-man or Titular, in contemplation of: the: Teinds;. but 
| ſtill decimennclyſe are lo fully exempted from. all Feclefiaſtick pay- 
ments, that though there be not ſufficiency of Teinds in-the Parach, 
( yer decimeincluje are never burden'd with the payment of Mini- 
iters Stipends, though Miniſters Stipends be the cAſtant burden of 
all Teinds-3 and for the ſame reaſon itiywas found 21 January 16 33. 
that no Valuation could be ledof Land Feued, cum decimis incluſts, 
and not confirmed before this's4F, and that Laicks might preſerive 
a right to them, but not to other Temds, which ſhews that decime 
inclaſe are never lookt uponas Teinds, - t 
For underſtanding the. origine and /natute of decime incluſe 
with as, it is fit to know that by the. Canon Law the Parſon.or 
Incumbent and the Paroch Church werefounded in the right of all 
the greaterTithes, called decipre prediales, and that itwas not Jaw- 
ful for any man to abſtraCt their Teinds from it, cap. de decimris:16:; 
Bueft, x. And albeit the Popes did pretend that ſince the. Biſhops 
had. the management of the Teinds, they as univerſal Biſhops might 
by. their ſupereminent- tranſcendent -right appropriat -them-to ihe: 
uſe of Monaftries, Monks bejng' the beſt of the poor, and Teinds: 
being naturally burden'd._ with the maintainance of the, poor 3. ;yet. 
our King's who. in all the tjaCt of, our Parliaments owb'd: their own: 
Regalia, and the Epiſcopal Order againſt the invaſions of the Popes, 
did by the-7 AF, Par. 2, Ja, 4. declare it a poipt of Dittay, that is: 
to ſay, Criminal for any man, to-take a right of Teinds from any. 
fave the Parſon, Vicar, or their farmers, ſo far they.acknowledg'd 
the Parochial Churches to be founded in their right;to the Predial 

Teinds. F5'$'s | : }{45; L | MH. 
..Notwithſtanding whereof, the Popes to get the Monks to-de3 
pend immediatly upon them , did grant-to thoſe Monks ,' exemps 
tions from payment of Tiths, for they as well as others paid to the: 
Parſon or Incumbent, till Pope Paſchal-the 2d granted thoſecxempti-: 
ons, but theſe exemptions did thereafter ſo far diminiſh the proviſion. 
of the Parſon (very. many: Lands, being. either mortifid to them, or. 
bought in by them):that Theodoſtus and other Emperturs were farc'd' 
to make Laws againſt exhrbitant Mortificationsz and Pope Adrian 
was forc'd'to; limit the-exemptions to:four Religious Orders , »C#+. 
fertians, Hoſpitalers, Texpplars,.and Knights of St. Fobz ; (hil al- 
lowing all; of them Exemptions for theig Novalia or Lands, firſt cut 
tivated by themſelves3/:: But Pope;lanocent the third, in the: Late- 
ran Council, thereafter ordain'd, thateventheſe. for Orders ſhould 
pay Tiths for wbat Lands they ſhould acquire aftar that time 3 
. Nan which 


© Where-Stock-and Teind'are promiſcuouſly Feutd, itis declaied — 
by: this A& that his Majeſty: remains. Superior: both as to Stock and: 


which I, the richer obſerve; becauſe it-hasibeen decided-by our Se(. 
ſion, Fxly 15: 1664, Thomas Crawford contra Preitoun Grange; that 
Lords of Ere&ion ſucceeding 'in. place--of' the Ciifertian Monks, 
ſhould be free from Tiths , as the Monks were without adverting; 
whether theſe Lands for which exemption was pleaded ,- were be. 
Rowd on their Monaſtries, -after the year! 1120, and it ſeems that 
this Exemption-ſhould not be allow-d- to theſe Monaltries , fince 
they were not allow'd to the Temple-lands with us, 'and that ſuch 
priviledges are due to neither , becauſe this was a perſbnal privi- 
ledge given-to- the Monks , as the Poor , and ſo ſhould not de- 
ſcend to the | Lords of Ere&ion. The Monks being thus Maſters of 
many Tiths,-fewd out their Lands, and Tiths promiſcuouſly , for 
the-encouragemett of the Labourers, who have alwayesthought it a 
loſs and a ſlavery to wait vill their. Tiths be drawn. 

.. Laicks alfo enjoy'd Tiths -;- and alienated them as their own He- 
retage, for many-ages together , it being generally. believ'd, as 
Seldex contends-, ' that the Tiths were not due to Church-men, 
they having Right only to a Maintainance, jare- divine; though 
others aſcrive theſe Laical Infeudations to.a corruption begun by 
Charles Martel King of- France ,-'who to'gratifie :and pay ſuch as 
were to aſfiſt him in the-Holy War , Diſpor'd to them the Tiths 
conſemtientibus 'Epiſcopis , who knew that if the- Saracens :prevail'd, 
Kaligion would: be deſtroy-d , and he promiſing to'reſtore them ; 
But after this-time it is-undenyable that deifaJo, Teinds were Dif 
por'd'to, and by Laicks; till the Lateran Council 1169. in which 
the Canon was'made, probibemus ne laici decimas cum animarume ſua 
rum periculo detinentes '1n alios laicos-poſſint aliquo modo transferre, 
Sz quis vero perceperit' &+ Eccleſie non: reddiderit C hriſtiana Sepul- 
ture privitur';”” But yet' before that titme , Laical' Infeudations 
were Diſcharged , per Conevlinm  Turon: 1096. Though. we 
m this Nation - conſider only the Diſcharge , in the Lateraz Coune 
cilo : t-+--3 '2 - : $5 - 

_ *+ Te remains dear from theſe Informations, that our decime -in- 

duſe-, are in'effe& the ſame with the-decime infeudete in the Ca- 
non Law, and theſe are calld decime incluſe, where the Stock and 
Teinds 'were neyer ſeparated. ,, but were 'feu'd joyntly before the 
Liateran Conndall; - butyetiit ſeems that all decime mfendate, are 
not efteened inclu/e withus /; for in'a Caſe betwixt Monimusk 
and Pixfoddels ;Teinds were found not to have the priviledge of 
decimee incluſe,' though Tranſmitted by Infeftments ,” and call:d de- 
cime# incaſe, becauſe there 'was ſeparat/a'Reddendo, paid for the 
Teind and Stock; and fo it' could- be known to be different from 
the :Stock , albeit it- was contended that" decime incluſerand infeus 
date , were-pares termini; and a different Reddends did not evince 
thacthe Teihds had ever been ſeparated from the Stock, bur only 
that there was ' a different Duty , ' as is/ in'Lands of the- ſame hold- 
ru peo nw , and it may in'general ſeem ſtrange , why we ſhould 

dd; ſince the Lateran Council ; for! that Courſcil *did find- that 
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Laicks-before! that time'were incapable of 'any Right $ Teindsz 
and: therefore all Feus of Teinds” whether before the Laterars 
accation'd/by our concluding ', that becauſe Laicks'were declard 
* uncapable of them 'by.that AR, therefore they'' were capable of 
theni- before itz and yet with us a'-Eaick cannotpreſcrive Teinds, 
becauſe he is: not capable: of them 37 'and Balforr tells usa Deciſion 
whereinnot only alienations of Teinds,-but-everi Tacks of Teinds 
for| three nineteen years, ' were/accounted ahenations , 'and'fo 
null, for elſe: Diſcharging alienations might have'been chuded by 
ſetting long Tacks - Bur now Teinds'paſs by: Infeftments, as the 
Stocks does , fince the' Surrender, and His Majeſties Decrect 
thereupon, wherein every man may buy his own. Teinds, and fo 
may ſet as-long Tacks of them as he pleaſes, or Feu them out cym 
decimis incluſts, UE $4429 
But''it may be alledg'd this tenth part payable to the Ec- 

clefiaſtick perſon for Teinds, may be-diade liable to Miniſters Sti- 
pends, fince this tenth part muſt be conſtructed as Teinds, and fo 
ſhould be lyable to-alÞrhe' burdens of Teinds; but to this it is an- 
ſwerd,thatrheſe decoviwinclrſ2 are confſider'd as a part of the Stock, 
and ſo no more liable to'Miniſters Stipends than the Stock is; this 
divifion of the Fen-Daty doth not alter the nature of the decime 
incluſe, but is only inſert ro regulate the way of payment of the 
Feu-Duty, even as if after a Feu granted of Stock and Teind pro- 
- miſcuouſly for a Feu.Duty , the Church-man ſhould diſpone nine 

parts of the: Feu-Duty, and reſerve: only the tenth to himſelf, that 
tenth part could not be liable to Minifters Stipends. 2.' Since this 
AF by the death of the Titular both Temporality and Spirituality 
came in -his Majeſties hands, and ſo were diſpon'd 'to the Lords of 
Erection, and return'd to them without this diſtinQion of nine or 
tenth parts. HF Ef ALS | #27 

. Though by this AF Teirids are declared the Spirituality of Bene- 
fices, yet'they may be-ſold, and are-appointed now to be ſold by 
the Parliament 1633. and the Heretors are to be infeft in them as 
in theit other Lands, which ſeems mconſiſtent with their being the 
Spirituality of Benefices, and the Patrimony of the Church ; bur it 
may be anſwer'd, that they art evenin that caſeburden'd with pay= 
ment ofMiviſtersStipends ti)] they be competently provided;  : 

Obſerv.' By this AF all Lands and others mortitied to Colledges, 

are excepted from the Annexation,”*arid the reaſon is, becauſe Kirk- 
Lands remain {tilt to'be fach, albeit 'they be mortifi'd toColledges, 
12'Feb. 4635. Tock contra the Parochiners of Achtergover, and there- 
fore it was neceſſary toexcept them. Maiſors Diew,” or Hoſpitals are 
allo excepted; and Maiſo#s Dien-are Hoſpitals dedicated to the ho- 
nour of GoDÞyit is a Fre#chwordfitnifying the Houſe of (70d; 'the 
Canon Law calls theny Downs Dei, "ah&mikes them Hoſpitals,”  * 

- 0bſere.; 9.- Penſiotis'\hkewiſe out*of Church+Betiefices are ex: 
cepted, If they be aunttiorized either" by Decreets,''or Poſſeſſion, 


but polieſkon of a parts repate poſſeſhon of thezwhote 3: and by 
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co, \t of ads Ednew; but by the AF 140 Par. 12 Ja. 6, Penſions 
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not have power to repledge,but he'may fit: with the Juſtice-general 
if, he pleaſcs, ſo that in effe by. this AZ therefs 


ledging competent to theLaickRegaliticsuheteas 
my hs 4 Se re they prevent the Juſtices, but 
otherwiſe the Bailie of Regality, may only fit with themzthe reaſon of 
which difference is,that the Regalities baving'/beenonly granted in 
favqurs of the Religious Houſes, which were ſuppreſtthe Regaliries 


extinguiſh'd with - them ,--and bis, Majeſty having ex gratia- 


only. reſerved their. Officesto-the Lords;of Erection, be+thought: 
that they were abundantly. gratified by chizneww Concetfion, without 
allowingthemthe power:to exelude-his own Juſtices, in caſe of pre- 
vention.z .and this; was alſo a fayour;to:the Lieges in not-troubling 


them with two Courts, nor were the Lords of Regality much pre-. 


judg'dz forby this ſame A& they retain thewhole right to the EC 
cheats and Fines, even 'of theſe who: are condenfined by the Ju- 


{ticese. ; 457 we 2 £2 {3 23%: 3} FILFRE C4 $1 £3557 2 S:; 
_ 'Okſerv. 11. Thatthe Parliament has been { carefill of the Vaſſals 


and Feyers of; Kirk-Lands, that becauſe the King: who! is declared 


Superior by this A@ of all theſe Lands was a more powerful oppo. . 
fite+ Therefore by a Clauſein this AFit is'provided:-that the King 


ſhalt not quarrel their Rights to theſe: Kirk-lands, ſaveby Improba- 


tion;;or by a: Redu&ion only ſor a diminution-'of the 6ld-Penny- 
mail,de liquidoad liquidum,thatis to'fay,that though' ſuch rights may 


be.quarrelled as granted with, diminution ofthe Renta, :or by un- 


cept where thediminurionis(ofold Rentals, becauſe aljaue the time. 


ob;the Reformation Feyg were granted fo-bigh Feu-dutie, and 
eſe being renewed again for. les than were once payed, the: Feu. 
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DP -have been;queſtionsd, becauſe:though the Feu-duty. was-leſs 
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'nution in the rerms of this AG, 234 of June, 1664.' Laird of Preitour 


contra Nathaniel Ebred, | 
- Obſerv. 12. That Lands belonging to the Benefices of Laick Pa» 


e annexed 


[vras likewiſe Fhere contended, that the ſaids Patronages werelike- 
Ch. x. 


: Patronages were never ainets- 
1t was defign'd they ſhould 
per expreſſum , as in the an- 


149) 


What the condition of our Teinds is fince this AG, ſhal 
beTreated fully in'my Treatiſe of Teinds, as allo whether the Ob- 
ligation of paying Teinds proceeds from ' the Moral , Ju- 
dicial or Common Law is not agreed to, but the moſt ordinary 
opinion is , that they are due to Ghurch-men, betore any po- 
| fitive Law , and'the qucta. of Tenths proceeds from poſitive Law, 
and D. Thomas part. 3. Zueſt, 6, makes the Tenth to be due, be- 
cauſe as all Digits under ten , are imperfeQ, and do tend to ten 
as their perfe&ion ; ſo man being naturally loſt, we pay our Tiths 
to theſe Miniſters by whom our perfe&ion comes ; and thus ſome 
School-men conclude, that Tiths low from the Moral Law, in fo 
far as they are a neceſſary Maintainance for Miniſters, from the Ju. 
dicial Law, in ſo far as concerns the number of ten, and Ceri- 
monial in ſo far as concerns the foreſiid Typicals, nor can it be de- 
ny'd that Abraham paid Teinds ( before any poſitive Law ( to 
Melchiſedeck, though the Learned Selder Interprets this place only 
tobe the Tenths of what was taken by the War, and that from Jo. 
Jephus and from: Heb. cap. 7. v: 2. and the Greek, word there 
uſd , does properly ſignitie ſpoils, call'd by Sulpitius Severus decie 
man prede but yetl ſee not why that alleadg'd Cuſtonr among the 
Jews , of giving the Tithes of their Spoils ,>could have proceeded 
from any other ground, than that which was common to all Tithe, 
nor can [ believe Selder , who afferts that Tithes were not paid in 
the primitive Church , till the days of St. Augyſftir, and'S, Ambroſe, 
for if we do not controvert the Truth of all Authority , we yall 
find the payment of Tithes much older. _ | 7 
- Teinds were likewiſe accounted Spirituality by the Caroniits, vid; 
Rebuff. Bueſt: 2. nm. 9. a ls NS grvggt 
How theſe Teinds cameto Pong to Monaſtries, may bedoubted, 
fincenaturally the Curats of the reſpeQive Parochs, are founded #r 
Jure communi quozd theR ight to'their preol Teniiego that they need 
not prove their Right thereto, and this was very juſt becau e they 
that which was 
thatCurczaiid though to this the ordina- 
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having the Care of Souls oughtlikewiſe to have had th 
given asan encouragement 0 
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ry anſwer be,. that the Pope who. had only Right to Alienat ſuch 
Teinds, did uſe to give them to Monaſtries, nam licet ille jus divinune 
| follere non poteſt tamen modificare poteſt, yet I conceive thatour Kings, 
' andeven'our Laicks, with the confent of our Kings, did think they 
could: beſtow the Teinds belonging to theſe Kirks , whereof they 
were Patrons upon Religious Houſes, whereof I have ſeen very 
many Inſtances-in our old Charters, one whereof, I ſhall ſet dowri 
for an Example, Alexander Dei gratia Rex Scotorum, Ec. Sciant 
tam poiteri quam prejentes n0s.conceſſiſſe , &c Deo &+ Eccleſia ſan- 
ae Marie de Dryburgh Eccleſiam ' de Lanarch ( now Lanerk ) 
cum terris ,. &- decimis & ommbus rebus juſte ad illam perlinen- 
tibus. | | « | 
Tem ,, How the other Church-lands became firlt to belorig 
to Monaſtries, I ſhill God-willing clear in an expreſs Treatiſe con- 
cerning; Kirk-lands and Teinds. . 


PHis AR is Explain'd in the former Revocations, only here 
the Fees; and Penſions granted to the Officers of theCrown 

are excepted from this Revocation, and the Officers of the Crown 
are declar'd to be the Theſaurer, Secretary, the ColleQor | ( which 
Office is ſirice joyn'd to the Thefaurer,) the Juſtice, that ig'to ſay, 
the Juſtice-General, Juſtice-Clerk, Advocat, Maſter of Requeſts, 
Clerk of Regiſter , and the Director of the Chancellary, the Di- 
reftor of the Rols is but his Deput : The Order wherein they are 
ſerdown, makes the Advocat to preceed the Regiſter, and:though 
the Juſtice Clerk be named before. the Advocat , yet, that is 
only. becauſe in all this enumeration , theſe of one, Court, 
are ſtill ſet together , and therefore the Juſtice , . Juſtice Clerk, 
and their Depurs, are. ſtill ſet together 5 but 1t -would appear'that 
the Jultice-General' ſhould by this preceed both the Regiſteg and 
Advocats ' But by Ch, t. His Revocation, , which is the 9 A& of 
his firſt Parliament, the Re ite and. Advocat are rank'd be- 
fore. thei Juſtice and Juſtice erk , & poeriora derogant prio. 
Nota;* The Privy-Seal and Theſaufer-Deput, .axenot here marks 
ed, though they be both Officers of the Crown; /- The Preceden- 
cy. amongſt the preſent Officers of 'State, was by A \ob-Coun- 
cil',: February 20, 1623. thus cetermined, Lord Chancellor, Lord 
Theſaurer, Lord Privy-Seal, Lord Secretary, Lord Regiſter; Lord 
Advocat, Lord Juſtice-Clerk, Lord Theſaurer-Deput , /by;AR of 
Parhamenit;, 1661, thePreſident of Seſſion was then , and: not till 


then ordain'd to preceed the. Regiſter ,, Advocat and; Theſau-: 


| to preceed:the Thelaurer-Deput, oof | 


HE” | 


rer-Depur”,” and the *Regiſter and Advocat then were ordaind 
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Obſervations upon the eleventh Parliament 
By . this AR of Revocation , [all the Exceptions in atly former 
Ads are likewiſe Revocked 3 but under this part of the Revoca- 
tion , do not fall the Exceptions in the former AQ of Annexati- 
on, for King Fames was. then major, and though he had'not been 
major, hin $2 Exceptions being made by a publick Law, it may 
be faid that publick Laws cannot be taken away by a Revocati- 
on 5 for the Revocation is but a privat A& of the Kings, where- 
by His Majeſty ſecures Himſelf againſt privat Deeds done by' Him- 
ſelf in His Minority , but not againſt what He conſented to as pub- 
lick Laws. | | 
By the laſt Clauſe of this A& itis provided, that his Majeſty ſhall 

not be prejudged by ſuffering any party to poſlels any Lands, or o- 
thers fallen under the Revocation, but that his Majeſty may put his 
hand thereto at any time, but any obſtacle, by the firft part of 
which Clauſe it is not meant that preſcription ſhall not be valid a- 
oainſt the King, but only that the pofſeſiors ſhall not have the bene- 
fit of a poſſeſiory judgement 3 and by the laſt..Clauſe it appears 
that our King's having revock'd, they needed not intent Redutti- 
ons ex capite minoritatis , but may brevi manu intromet with what 
falls under Revocation, even as they fnay do intheir annex'*t pro- 
perty 3 for this ſame Claufe is like to that contain'd in the Annexa- 
tion, Fe. 2. Par, 11, Cap. 41. and which isrepeated in all the other 
Ads of Annexation : See Osſerv. upon that AQ; but it is morerea- 
ſonable to think that the King needs no Reduction, becauſe he myſt 
proveLefion incaſe of ReduQions ex capite minoritatis , but the King 
needs prove nothing in the caſe of Annexation, yet our King is ſtill 
in uſe-to purſue Reductions, and. not ſummasly to diſpoſlels theſe 
who have right. as : 

F Hilſt our Parliaments grew very faQious in the time of Q, 

'- Mary, the Popiſh ant Proteſtant Paxty contending who 
ſhould prevail in Parliament, the Popiſh Clergy, who-were v 


 numerous/in Parliament, fince all the Biſhops and Mitet'd Abbots 


did fit there as Church-men, each of them who had Lands and He- 
retage craved two Votes, one as Church-men, and andther- as Ba- 
rons : *To'prevent which for the future, this A& was made, dif- 
charging any of the three Eftatgs to take upon himthe Office of all 
the three Eſtates, or any two ofthem, but the following wordsare 
not ſo clear, viz. "That every mar ſpall.only occupy the place of that ſelf 


ſame eſtate wherein he lives, and of whic be takss the ſiyle, which was 
_ defignedi{to keep Barons who $f 0s pe 27 a choſen tOre- 


preſent: their Shires from being choſen as Burgelles of Parliament, 
though they were Provoſts, or Magiſtrats, as they! then ordinarily 
were; -and by it alld x BurgeG who js ordinarily ſo deſigh'd; may 
be debarr'd from being choſen as a'Baron of a Sire : This AQ was 
long in Deſuetude, but of late by AQ of Burrows all Burgeſles are 
diſcharged from elefting Gentl men , to repreſent them in Par. 
liament, under the pains ſpecifi E theſe Ads; for they found that 
Gentlemen did not adhere to, nor underſtand the true intereſt of 
| | Burghs, 
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Burghs3. and the King found that none deſired to be ſo elefted, ex- 
.cept:ſuch-as \bad private deligns, albeit upon the other hand-it'is 
repreſented that this is the way for Burgeſlcs to have their intereſt 
' paintain'd by Lawyers or able States-men, either of which they may 
chooſe; and the. people of Eng/and, who are very jealous of their 
'priviled es do chooſe ſuch, by which likewayes their Parliament is 
fo confiderable, and their Laws are made by ſo judicious Lawyers: 
But by ap AQ of the 3 Par.Ch. 2. it is determin'd that only actual 
Trading Merchants can repreſent Burghs- Roy al in Parliament ; and 
that A& was founded upon an expreſs Deciſion of the Seffion. 


He unlaws for abſents from Parliaments here ſet down are 

300 pounds for every Earl, 200 pounds for every Lord, 

100 pounds for every Prelat, and 100 Merks for every Burgh, but 
there is no penalty appointed for Barons, and I think that they are 
comprehended under the word Lords, for the Lords and Barons 
make but one State of Parliament, and Laird is buta corruption of 
the word Lord;ofold ro pounds only was the unlaw or amerciament, 
as is to be ſeen by the Preface of all the As of Parliament, which 
bears ordinarly theſe words, ali vero quaſi per conlumaciam ſe abſenta- 
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werunt quorum nomina patent in rotulis jeGarum quorum quiſque. adjudi- 


cabitur in amerciamento decem librarum, - 


His A& appointing every State of Parliament to have three 

Apparels, conform to a pattern to be made, was not made 

that every man might have three ſeveral Habits, but to the end 

each diftin&t Eſtate might have a ſpecial Habit, and yet Baronsnor 
Burgeſſes have as yet no diſtin&t-Habit for Parliament. . 


FY% underſtanding this AZ appointing the number of the Lords 
4 of Articles in every State to be equa], and that the moſt ſhall 
not exceed ten, nor the leaſt be fewer nor ſix, it is fit to know that 


by the x 4@, 3 Sefſ. Par. 1, Ch: 2. Fhe Lords of the Articles are” 


ordained to be elefted and conſtitute in manner following, 'viz. the 
Clergy chooſe $ of the Nobility, the Nobility 8 of the Clergy, and 
theſe ſ1xtcen ſo. eleted, or ſuch of them as are: preſent do chooſe 8 
Barons, and 8 Burgefles, to whomare added the Officers of Eſtate, 
and the Chancellor Preſides: And the Articles being ſo conltitute; 
do prepare Laws, Ads, and Overtures, and orders all things re- 
mitted to them by the Parliament, : 


Y the 135 AG, Par. 7. Fa. 6, no Advocat could pleadin Re» ACT 
2.I' duQionsof Forfaulters without a licence,which is abrogated by 38. 


this A 3 but becauſe this A& gaveleave only toperſons accuſed be- 
fore the Parliament to have Advocatswithout licence, therefore by 
the 90. A@ of this Parliament Adyocats are ordained to plead'in all 
Criminal. Caſes,. and they do ſo upon: Supplications, This craving 
a Licenge was fouuded upon 98 AG, :14 Par. Ja; 3+ vid;'crim, obs 
ſerv. tit. Advocats, | ET 
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Obſervations upon the eleventh Parliament 


BE ' Parliament. 


theljberty of Voting and reaſoning, but yet if any perfon ſhould 


F: this AZ the King promiſes to do nothing that way prejudge 


offer to argue what is down-right Treaſon, this A& would not de- 
fend him, tor by voting and reaſoning jointly may be inferred that 
that reaſoning is only allowed, which relatesto a ſtated cafe, and to 
be put to the Vote, and nothing that is treafonable will be allowed 
to be ſtated in order to a Vote. 


His A& diſcharging all contention for priority of place, relates 

only to ParJiament, and the diſturbance thercof,, bur by a 

Decreet of Ranking, in 4z»o 1606. his Majeſty baving ranked the 

Nobility, hascommanded them to obſerve the Precedency. there af 

figned in all places, and that under the pain of being puniſhable as 
contemners of his Authority. | 


of {pope by this A& all ations of moleſtations are ordained to 
be purſued before inferiour Judges, as being naturally but 
ations for cognoſcing of Marches, where the controverſie bein 
fGi, can beſt be underſtood upon the place, yet now ſuch aQjons 
are ordinarlie purſued before the Lords, becauſe there is a Declara- 
tor joyned with the moleſtation, forthe Purſuer Libels, that though 
ſuch Lands be his Property, yet he is moleſted in the poſleflian there- 
of; and the reafon of this Invaſion is, becauſe Declarators of Pro- 
perty, asall other aQions concerning double Rights, can only be 
purſued before the Lords of Seffion. 

The form preſcribed to moleſtations by this AQ, is, that the 
Lords ſhall dire& Letters to the inferiour Judges upon x5 dayes 
Warning, who ſha)l continue their Courts from 8 dayes to 8 dayes, 
and. theſe inferiour Judges having diſcuſt the points of Law, they 
ſhall chooſe an Aſſize, the moſt part whereof ſhall have 4 Ploughs 
of Land; or 300 Merks of yearly Rent in the ſame orNeighbouring 
Parochs, if there be mutual purfuits, the Judge ſhall difcuſs both 
together,and chooſe an Afﬀize out of the Aſſizes cited by either party 
equally, and the Odd-man to be choof'd by Cavil z if the Judge or- 
dinar be ſuſpe&, the Lords ſhall grant Commiſſion by their own 
AR, or by aCommiſſion under the teſtimony of the' Great Seal to 
upſuſpett Judges. | . 6 5 

This form 18 {till almoſt in obſervance, only the Lords in dubi- 
Adyocations to themſelves where the Judge is ſuſpe@, 
and afier the Cauſe is debated, the Lords ordain the Ground to be 
vitted 'by ſome of their own number, or grant Commiſſions to 0- 
thers, if the Lands ly: very remote, but theſe Commifhons under 
the teſtimony af thc Great Seal are abſolutely in Deſuerude. o 


ls At is fully cleared, erim, obſero, Tir. Juriſdiftion of the 
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' If the moſt partofthe Inqueſt be not clear, the Lords find that 
in that caſe the Cauſe ſhould be: Advocat to them' as the Su 
Court , and they will judge according to'the' probation alre 
taken,- or will grant warrand to'eite new Witnefles, as they did 21 
 Jah,1675. Walftoun' comra Cheiffie,” Though this AQ appoinits the 
' Inqueſt to be'choſen of Landed-men, having 4 Ploughs, or 300 
Merks , -and that in or near the Paroch where 'the contraverted 
Land lies; yetthe verdiQt- will be ſaſtained though "they have not 
f much- and though: they dwdll nat in thar- Paroch, albeit there 
be fuch in the Parech, This was formerly appointed $* 14. c. 74, 
kb.2, R. M. where ſuch cognitions are appomted to be per fideles 
homines de wicenetos And Skeen there obſerves, that Perambulati- 
ons differ from” Moleſtations, .in that Perambulations are' petitory 


udgements, and concern Property, but Moleftations are only paſ- 
Jad memtethougirtnlandto the weofbfarches,. F 

| Noja, That by the laſt Clauſe of this AR, the Members of the 
Colledge of Juſtice are excemed from Tryal before Inferiour Courts, 
which was formerly granted in Removings, p. 6. c. 39. Queen M.; 
and is here extended to all Cauſes: according to old accuſtomed 
uſe; and though it was alleadgd that thir Jaft words were re- 
ftritive, and fo the Members of the Colledge of Juſtice could not 
Advocat their Cauſes from Inferiour. Courts, except tn fuch Caſes 
only as they could prove ot4 uſe and wort ; © yet theſe words are 
found Excgetick , and to be equivalent, as if the Ad had faid. 
becauſe of old accuſtomed uſe, granting them that priviledye, and 
this was very reaſonable , for lince they are obligd to attend rhe 
Lords , 'and their Clients, the Citing them before Inferiour Courts 
bad been inconſiſtent with both. <: 3 

The Aion of Moleſtation is the fame with us , that fnium re- 
gundorum was by the Civil Law, and what can/ top Perambula- 
tions in our Law, are ſet down , S$tatxt. David 2. cap. 20, where 
amongſt other things, it is obſerv'd,' that a' Minor isnot oblig'd to 
Defend in Perambnlations , and this'1s the only- place in our writ- 
ten Law, where that old Maxime is to be found,” minor non tene- 
tur plagitare de hereditate paterna and yet it ſeems that a Mole- 
ſtation being declar'd by this AR tobe judicinms poſſeſorium, a Mi- 
nor ſhould be oblig'd to Defend in this , as he is in all other pol- 
ſellory Judgementsz but the reaſon of this Exception in Moleſta- 
tions, ſeems tobe, becauſe ordinarly Moleſtations reſolve in Dccla- - 
rators of property, or arejoyn'd with them, 


Y this A& the Defender is indefinitly to pay the Expence of AC T 
— the Qbtainer of the Decreet, at.the modification af the Jydge, 43. 
id, AG 110 Par, 7. F4.5. But though this A& be general, yet 
ſtatutnm guod djponit mpliciter ut withus vittori in expenſas fot cou- 
demnand»s, hunc  ſerſum admittit, þ nou hatmerit juſtaw Ltigonds 
canſam, bic quippe ſenſus juri commn1i et confarmis E* ratioui conpasi- 
ens, Voek, de Stattuts Sed. 7, cap. 2.116, 
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ACT IDY the firſt part of this At the Lords of Seſſion are made Judges 
B to the Interpretation of the AQ of Oblivion; whereas by the 
44 AG 67. Par. 9 Q. AH everal; particular perſons were named for 
that efteq, There 1s an unprinted A@, ſaying, that becauſe ſeve- 
ral of the Lords were dead, and that becauſe.many legal ations a- 
roſe uponthe Indemnity, therefore this AF was neceſlary. . ; 
By the ſecond part: of this Act , nine,Lords of Seſſion are ſuffici- 
ent to be a Prorums , and which is now obſerv'd, though by the 
57. AF 5 Par. Ja.s, ten Lords with: the: Chancellor -or Pre- 
fident at, the firſt Inſtitution , were neceſſary to make a 20. 
rum. | , 


ACT "THis At 1s fully Explain'd in the 78 A 9 Par. Queen M. ex- 
45s cept in ſo far as concerns;the Obligation laid by this At upon 
the Notars, tobring their Prothecals to the Lords of Seffion, and 
which are to be kept by the-Clerk-regiſter and his Depnts; - theſe 
Prothecals arethe Book, wherein Notars ſet down the Breviats of 
what Inſtruments they take , &* protocollum ef memorialis tabellionis 
. ſcriptura qua in codice aliquo geſins adi ſubſiantia breviter adnotaiur 
vid. gloſſ. in Novel. 44 de tabel. the reaſon why they are ordain'd 
to be brought to the Regiſter, is, that falſe Papers may be hereby _ 
try'd, and loſt Papers may be made up, for if an Inſtrument be 
loſt, the: perſon '1n whole fayours it was at firft made, may raiſe 
an Adﬀtion 45s the Lords, craving that 1t.may be made up out 
of the Notars Prothecal , and this being #0bzlzs officis, cannot be 
done before inferiour Courts, Yid. 22 AF 22:Par. Ja. 6. 
Upon the 19 of February 1660. The Lord Regiſter cox- 
ire Sir William Promeroſe It. was found that 'the Regiſters De- 
put ; called the Clerk for the Notars was Deprivable, for not 
calling in the Prothecals of Deceafſed Notars, by the ſpace of five 
years ,. to which the Lords found him actually oblig'd, though it 
was alleadg'd , that by theſe Ads he was only obligd to receive 
the Prothecals , when they were brought in, but not to call for 
them; nor was it poſſible for him to know when NCotars dy:d, and 
therefore by this A& , Sheriffs, &c. are crdain'd to acquaint him 
of the Death of Notars, within their Juriſdictions, for it was urged 
that the: Obligation to bring in the Prothecals,, being committed 
to this Clerk, and hebeing only intruſted-with it, the A& would 
be eluſory; if he were not oblig'd- to do Diligence, fince noge elſe 
_ could do it, 'and he might eafily inform himſelf, at leaſt once a 


It was alfo Debated, that by this A& the: Clerk to'the. Notars 
was oblig'd tounderſtand ſufficiently the Oftice of Notary, though 
it was anſ{wer'd that he was no further obligd than to draw a Bill - 
for their admiſſion ,” and the Clerks of the Seffiqn are not oblig'd 
to underſtand the Civil Law , which they are ob! igd to Mi-. 
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.. of King James the frxth. 
MEngers being grown too numerons z therefore by this AR 
* they are reſtricted to 200, comprehending the ſeventeen He- 
raulds; Macers and Purſevants in that number 3 which number is 
here divided amongſt the Shireg but the number is now increafd 
contrary to this At, andto the great loſs of the people. 


The Lyon is Conſtituted by thisA@ ſoleJudpe to the faults com- 
mitted by Meſſengers , and to their Cantioners, whom they find 
for their good behaviour at their Entry ; which power is Ratifi'd 
by the 125A@ 12 Par, Ja. 6. And the Lyon with his Brethren He- 
raulds are declar'd Judges to-all the Malverſations of Meſſengers in 
their Offices by the 21 A@. 3'Seff. 2 Par. Ch. 2. by which AF, 
though the Malverſation-of the Meſſenger be puniſhable by the Ly- 


241 


ACT 
46. | 


on 3 | yet he has not power thereby to determine npon the Dam- 


nages done to privat parties by Meſſengers, and to determine a- 
gainſt/ the Meſſenger or his Cautioner , for the ſums for which the 
Meſſenger ſhould have ufd Execution, albeit the Lyon has privat 
Ratifications from the Parliament,with this priviledge,vide June 27, 
1673. Heriot contra Corbet, Kg | 


Y this A all Superſederies are diſcharg'd , for ProteQtions 

) againſt Exccution of the'Law were fo call'd then. This A is 
renew'd, 13 A@ 23 Par, Fa, 6, By which the Granter is declar; 
ed lyable for the Debt, and by the 9 4@ 3 Par,Ch, 2. Theſe As 
are Ratifi'd ; and becauſe the laſt A& related only to the Seffion l 
therefore the Privy Council, Seffion, Commiſſioners of Juſticiary, 
andExchequer,are declar'd lyable,if they grant ProteQions, exceptto 
ſuch as are Cited to anfwer before them; and ſo the Act protects not 
purſuers,for they arenot Summon'd; and if purſuers were protected, 
any mzn might raiſe a ſummons, and thereby grant himſelf: lromfticns 
but yer if the intereſt ofthe Common-wealth require that a Crime be 
proſecuted; I think they may after inquiry, ſecurethe purſuer during 
the” ' dependence” for though His Majeſties Advocat may purſue 
without an Informer, yet an Informer helps much. | 
' Albeit that Act Diſcharges the granting ProteCions, and makes 
the Granters lyablez yet the Contemners of the ProteGion ate 
puniſh'd.; and a Writer to the Signet was Suſpended. in November 
1678. for caufing apprehend a perſon, . notwithſtanding of the 
| Lords Proteftion 3 albeit it was there alleadgd, that though Pros» 


ACT 
47. 


teFions might be granted by the Lords , upon depending Pro. 


ceſſes, yet theſe Protections conld not extend to ſecyre thert! againſt 
delivering of Papers, which are in their own owe and'though a 
ProteQion granted by the King for Debt, does not ſecure againſt 
things that are in the Receivers own power, as Exhibkion: of Pa - 
pers, .&c, yet if either the King or the Lords grantexprefly Pro- 
teQions againſt all Caſes whatſoever , then it will ſecure even a- 
gaint., ſuch Exhibitions, until the ſame be expreſly re-called, 


Qqq though 


4%. 
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though it ſeems that by that AZ, Tudicatures have only power to 
grant Proteftions to ſuch as are Cited before them; during thetime 
wherein they may come and return to obey the Judicature, in caſey 
wherein their perſonal preſence is neceſſary for the Adminiſtration 
of Juſtice , not exceeding a month. in: all, Tt is alſo clear , that 
even the Defender may be apprehended; if he get not a Protece« 

tion, for this A# does not protect, but is only a warrand for 
granting ones. And there is lately an 'A®-appointing Proteftions 
that paſs under the Kings Hand, to paſs the Great Seal, per ſal- 
tum, | f 

The Council to prevent the granting of Protections , whereby 
the privat intereſt of the Subjects was ſo much 'deftroy*d , and the 
execution of Law eluded, did by an Act'in Jarnary 1678. and fign- 
ed by all of them, declare that whoever yoted- to any ſuch Protec- 
tions, ſhould be lyable ro the Debt 3, to-clide: which , they there- 
after changing the name of Protections , granted: Licences to-per- 
ſons to ſtay in the Countrey free from all. Execution , and there- 
fore the King by His Letter in Fly 1679. did Diſcharge the Coun- 
cil to grant any Licences or Protections , except i to theſe 
His Laws; and theg AFPar 3 Ch. 2, Ordaingall ſuch Licences, 

ProteFions, &c. to be fign'd, and the Signers to be lyable, &c. 

It may be likewiſe doubted , whether the Commiſſion of the Kirk 
can grant Protections , fince there.is only allowance by this A# 
granted to the Privy Council , Seſfion , Exchequer and- Juſtice 
Court , but fince the 61 A 1 Par. Ch. 2. Declares that the A&s, 
Decreets and Ordinances of that Commiſſion ſhall have the firength of 
the As and Decreets of Parliament, they arereally a Commiſſion 
of Parliament - And therefore as the Parliament can grant/Pro- 
tections, ſo can they, eſpecially fince without this they cannot ex- 
erce well the Juriſdiction intruſted to them by the Parliament, and 
it ſeems inherent in all Courts, that they ſhould be able to pro- 
te all whom they Cite; and it is clear by this AF , that the Su. 
pream Courts of Scotland have power beforethis A& of Parliament to 
grant Protections: for this 4 reſerves only their former power, 
but grants them no new power. 

Theſe Protections are thought the ſame with the i#ducie moretoric, 
granted by the Civil Law }. 4. C. de precibus Imperator. &c.which are 
not valid by that Law , ifs idonea fideijuſſio ſuper debiti ſolutione 
prebeatur.  ButI think theſe to be rather Suſpenſions, and that Cau- 
tioners in Suſp=nfions with us aroſe from this. ; 


ACT His AZ anent Teinding of Corns is Explain'd fully in A& 73 


Par. 6 Fa. 6. 


'4CT B* this FP: he who accuſes another for Treaſon, and proves not, 
490 | | 


commits T reaſon. 


44 26 bo. ar ens. boo ChE 2 


- i Obſerg 


*% 
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_ obſerv. This is only in caſe of malicjous accuſation ; for the AF 

ſays, T hat malicious accuſers , &c. and therefore if the purſuer had 
probable grounds for his accuſation, he ſeems not to incur the has 
zard of this AG. | ED | 
-Ob{crv.''2; Thatthough the AG ſays, Whoever accuſes; yet the 
Kings Advocat runs no ſuch hazard, for he accuſes ratione officis 5 
but to prevent this, he gets alwayes in Treaſon a warrand from the 
King.-or Council, upon Reading the Depoſitions of the Witneſſes, 
taken by way of Precognition, or elſe he has an Informer, who finds 
Cautionto inſiſt, ſb pena talionis, - 
. Obſerv. 3. That the purſyer is only lyable,' if the. party calum- 
niat be call'd, accufd , and aequit, therefore the Accuſer repent- 
ing and not inſiſting , . it ſeems that he. will not be lyable in this 
pain ;but for not inliſting, he will be only lyable inthe ſum under 
which he has found Caution, and poſſibly iz penam arbitrariam , if 
malice appear 3 and yet it may be urg'd that he ſhould be lyable 
to.the pain of Treaſon , fince not infilting was the purſuers fault, 
and no man ought to have advantage by his own fauſt, nam qui dolo 
deſrit poſſtdere pro poſſeſſore habetur, Rs 

Dabuatar , If this A extends to ſuch as purſue only Statutory 
Treaſon, and fure it does not, ifthey purſue not the ſame as Trea- 
ſon, though upon the event it may prove ſo. | | 

It may allo be doubted if a Witneſs who has Deponed againſt a 
man in a previous Tryal, as guilty of Treaſon, and thereafter 
Depons he knows nothing of it, commits Treaſon - for this wrongs 
the party. as. much as an 'accuſation 3. yet if this Depoſition was 
not emitted ultroneouſly, but on a Citation, it cannot be call'd an 
accuſation,. nor punilht as ſuchz but it ſeems puniſhable by Death, 
by 1. x. in prin. ff. ad L, Cor, defalſ, 


| Ea 9g men Convitt of Theft, Reiff, or Reſet, commit Treas ACT 
On, : 
It = be . doubted if an appearand Heir be puniſhable in that NL 
| caſe as a Landed man; or if a perſon oncea Landed man, but de- 
nuded, be lyable, | 
Though Landed men may be thus puniſhed as Traitors, yet 

they are ordinarly purſu'd for ſingle Theft, and the Kings Ads 

vocat does; reſtrict his Libel to ordinary Theft. But becauſe 

It may. be puniſhable. as Treaſon, therefore the Lords Advo- 

wy againſt Landed men, though the Libel bear only fingle 

The | 


TT "He murthering any perſon whois under the truſt; power, . or - | 
k& & aſſurance of the {layer, commits Treaſon. _ | A C4 
Aſſurance is extended'to ſuch as we have invited to our houſe, oh 
or ſuch as weareunder tryſting and capitulation with. | 
This AR islikewayes extended to Huſbands killing Wives, Bairns, 
Servants, & e contra, a” 
Qqq2 This 


244 
ACT 
52, 


ACT 
54: 
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—4"His A& determining what is Ulury, sexplainedin my Crimi 
DK nal Prad, Tit. Ulury, 


\His A& declaresthat ſuch as exa& other Cuſtoms from the peo- 
ple than what is warranted by expreſs Law, or..cxpreſs wars 


rand, or immemorial poſſeſſion, ſhall be puniſhed as oppreflors. :... 


It is thought that - poſſeſſion for 40 years is equivalent: to imme 
morial poſſcſlion, and warrands ſuch exaftions, by preſcriptions, +: 


Offs tranſporting Vidual are confiſcated, and the Maſters and 
_ Clerks impriſonable during: pleaſure, *Fhis is now abrogated, 
for it is lawful to tranſport Corn even without a warrand from” the 
Exchequer, except where the ſame is diſcharged by ſpecial Procla- 


- mation becauſe of Dearth,” © * 


ACT 


390 


ACT 
60s 


——_— diſcharging the eating of Fleſhih Lentron is inDeſactude, 
tho till of ſate<ating of Fleſh was diſcharged without a previous 
warrand underthe hand of the Clerks of the Privy Council]. | 


T7 AR appointing the ſlayers of Deer, Cunnings, e*. to be 
puniſhed as Thieves , is: explained crim. prat#: Tit. Theft, 
MUM. 15e | | 


PeEcauſ the people were oft times miſtaken in executing” their 
43 Brieves Legally, through the difference arifing front ſeveral Ju- 
riſdictions, therefore ſome places are here appointed' to prevent 
miſtake, and a General is fubjoined, appointing Brieves to be exe- 
cuted either at the head Burghs of Shires, or Stewartries , or where 
Brieves were moſt uſually ſerved, | " 

From which laſt words it may be obſerved, that Executions are 
ſufficient, though they be not at the real head Burghs, if they be at 
the place where they uſed tobe. executed 3 and thus Executious at 
Dunce were ſuſtained for the Shire of Berwick, though Greezlaw 
was really the head Burgh by the EreGtion; - and Executions of a 
Warning were ſuſtained though not at the right Paroch Church 
within which the Lands lay, fiance it was executed at: the place at 
which Warnings uſed to be executed, 24 January, 1657. The 
Earl of Arg/le. contra George Campbel; fo far the preſumption. of ha- 
bite and repute prevails even over truth, | 


BY. this A& the granter-of a Woodlet is dechred: not-to be pre- 
' Judged by his negligence, though he: ſuffer an i Beclefiaſhick 
quictly. to.intrude,, and. to continue: long, yea everr 100 years in 


_ thepollefſion of Lajck Patronages to: which he has: right, becauſe 


during the nope-zedemption the Waodfetterdid nor Jooktupon tim- 
{If as Heretor., | 5D + | 
The 
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The reaſon of this A has certainly. been becauſe Churchsmen 

felling pengdecennaleri& triennalem poſſe] onem preſcriveda right, 
and the. AQ ſeems to Ply.that becaule the granter of the Woodlct 
was not valens agere- Whilſt the Woodſet ſtood, therefore his negli- 
gence ſhould not prejudge him; but I conceive that. Church-men 
now preſcriving aright by 40 years peaceable poſſeſſion will exclude 
all the rights of Laick Heretors, as well when the Lands { to.which 
the Laick Patronage is annext } are Woodlet as other wayes, _ 


Or underſtanding Ecclefiaſtical Penſions, it is fit to know, that 
F- of 01d when the preſent incumbent was ſickly, - the Synods al- 
low'd him to refign his Benence, reſerving to himſelf a Penſion or 
portion out of it, as 1s clear by. Bal/amon aa S5nodum Epheſinan, but 


thereafter the Pope having reſerv-d to himſelf the; power of burden. 


ing Benefices with Penefijons, men did by Simony impetrat from the 
See of Rome immoderatand cauſlefs Penſions, though it was preten- 
ded that there could regularly no Penſion be granted but for one 
of three reaſons: 1, The favour of the religner of a Benefice, that 
he might after che reſignation live ſuitably to the.Character he once 
bore. 2. That when two Benefices were excamb'd , the greater 
Benefice might be burden'd with a Penſion in favours of the leffer. 
3. When there was any debate concerning the Benefice, it was:law= 
ful to burden the ſame with a Penſion. But notwithſtanding: of 
this, Penſions increaſed ſo far as to be complain'd: of-as a Harveſt 
without Sowing, and our Law did take very much pains to leflen 
Penfions,. and by the 1 A&of K. Ja. 1. his firſt Parliament, in the 
Black Ads whichis not now Re-printed, the King reſerved to him- 
{lf the cognition of Penſions obtain'd at Rowe. And by the 4 4@& 
of the 1 Par, K. 7a. 3. it is appointed that no Penſion be purchaſed 
out of any Benefice without conſent of the poſleſlor, which was ve- 
ry juſt 1n itſelf, and was made to exclude the Popes power, who 
pretended that he could. Arbitrarily impoſe any Penſion he pleaſ'd, 
as is clear by Gigas de penſtonibus Eccleſpajiicis , Queſt. 4. By this 
AR it is dedard that the principal gitt of Perfion being improven, 

all Confirmations and Decreets following thereon ſhall fall in con- 
ſequence. By the 29 Ad of this Parliament it is likewiſe appoin- 
ted that Penfions ſhall not be prejudg'd by the A of Annexation, 

they being lawfully authoriz'd by Decreets,or Polleſſon,and thete. 

fore by the 137 A&, Par. 12. F4.6. Itis ordain'd that all Penfions 

not authorized by Decreet, or Poſſeſſion in the lifetime of the Pre. 
lar, alledg'd- difponer. thereof, ſhall be null; and by the Canon: 
Law Penſions impoſed upon Benefices-of Cure, 'extingunninr morte 
» gravantis; -but the reaſon given by this A& is, becauſe ſuch Penſi- 
ons not ſo. confirmed in the granters: lifetime , are null of the 'Law, 
and may be preſum'd to be falſe, Another reafon thar may be gi- 
ven is, becauſe the Incumbent having'no power over the Beniefſce 
but during his life, itwere unjuſt that/any burden granted by him 
ſhould Jalt longer than his life, and if it laſted longer it would 
| | Rrr ' prejudge 


0 has honk —_— y 6 Bd" 2s mg] punlicka TITER” > 
bel b* "OPEN + Ls «Jigs ws bo Ati 7 : : - WK 
” x SHU rn POE) EEE tn 7 dba td SR So Fl int Ie 4 « ; A ; 7 4 -- * 
tn 4 TY : "+; RETRY A - I; Fog” \.- alive i. net * 550.25 LS 0 74 : 
6 gt EAI 22857588 CET GPs gt LO OI RT Fate . 


24% 


ACT 


62+ p 


+. > RES "* LIE ; MASS) os * Wha LG F 4 F 
OST Del LY 0 0 OB OTST WE INES PD ENDED AL OE Long 6 FF, SAEED 
*% + DY - Ce (25 54S 488 . 3 CE ce ARTE cbs LE 
< 


—+t.- a2; 3 Tis FO PEN TEE 
Obſervations upon \ the eleventh Parliament 
prejudge very much the care of Souls, becauſe the burden of a 
Penſion would diſcourage the Tntrant ; and, the retfon why it is 
prefiim'd to be forg'd is becauſe it is very ' probable that if it had 
been a true Penſion it had been own'd during the lifetime of the 
pranter, By the 207 A&#, Par, 14. Ja.6. all Penſions and Diſpo- 
frions out of 'the Temporalities' of vacant Benefices fince the AQ of 
Annexation , are declar*d to be null, which ſhews that: Penfions 
were never confider'd as folid and unquarrellable rights. 


FAABſerv. 1, Though this A appoints the Exchequer to fit till 
the laſt of AvgnFf, yet it fits ſometimes no longer than thelaſt 
of, July; and it being doubted whether the King could notwigh- 
ſtanding of this A of Parliament ordain the Exchequer Compts to 
begin upon the'firſt- of March; it was reſolv'd that could not be 
done;-becauſe by:this AC of Parliament the not Compting till the 
firſt of Fuly , was' introduced in favours of the Subjets , who 
are» by this "A& liable to, no Compt till July , and fo the 
King could not anticipat the obligation, by making them Compt 
im March , this being rather matter of Property. than of Govern- 
ment, A 
. Obſery, 2, That Denunciations at the Mercat Croſs of Edinburgh 


againſt ſuch as do. not Compt in Exchequer, they being thereto ly- 


able,are equivalent,as if theDenunciation had beenat the Head Burgh 
of the Shire:; but yetI conceive Eſcheats would not fall upon ſuch 
Denunciations, becauſe no Eſcheats fall by Denunciations upon ge. 
neral Letters 3 but itisalleadg'd that Eſcheats may now fall upon 
ſach Denunciattons by the 15' A®3 Seſ. Par. 1. Ch. 2. where 
this A# is -renew'd, and ſuch Denunciations are there declared to 
be equivalent to Charges and Denunciations perſonally, and at 
their dwelling houſe , and head Burgh of the Shire ,.'and that 
as to all intents and purpoſes 5 and by that AG ſuch Letters 
and Executions may be'Regiſtrated either in the general Regiſter 
of Hornings ,'\ or in the Theſaurers Regiſter, albeit” generally 
all Letters of Horning ought tobe Regiltrated 1n the particular Re- 
giſter ofthe Shire, 'A& 75 Par, 6. Ja, 6. or inthe general Regiſter. 


T "His AQ is explained inthe 97 Ad 6 Par: Ja. 5. 


Fo anonty this AQ: may paſsat the Kings inſtance againſt High. 
_. Janders and ,Borderers, ubs now patet tutas acceſius,apon Citation 
at. the Head Burgh of the next quiet Shire, + 

Though this AG was only in favours of Executions at theKing's 


Inſtance, which ſeeins to be a: priviledge ob bonum publicum,yet by 


a late cuſtome Diſpenſations are granted upon common Bills by the 
Lords, to cite at any mansinſtance, though it'was not proven that 
there was not intss 'acreſſis, and therefore' the Lords did by = of 

78 ; Sederunt 
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149 3of King fan the fel, 
Sederunt diſcharge the granting of ſuch priviledges upon common 
Bills, and ordained that ſomething ſhould: be adduced tor proving 
that there was not tw{ks acceſſus, and; that ſuch warrands ſhould on» 
1y be granted i» preſentia,: 29 June, 1666, Mepterſon againſt (M*- 
cleud. Perclem. 1. de Jadic. & clem, 1. de; for. compet. citatio poteſt 
fieri per ediGun ubi locus non eſt ſecurns, id, Marante de jud. part. 
6enum, $4, where he obſerves well that theſe edifal citations be- 
ing ſo prejudicial, cannot be granted by inferiour Judges3 and thus 
if any perſon be to be cited, as out of the Countrey, at the Peer of 
Leith, this cannot be done before inferiour Courts, without Letters 
of Supplement from the Lords. | 


< 
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BY this A& the Comptroller is lyable for the Chamberlains whom 4 C T 


himſelf nominats, but he is only lyable for diligence againſt He. 
retable Chamberlains, becauſe he names them not, The Thefaurer 
js lyable 'in the ſame manner as the Comptroller was, though the 
 Theſaurer be not here nam*d, becauſe the Theſaurer is now mn place 
of the Comptroller. But it may be doubted if a perſon who is 
repute ſolvent, and was really fo, were nominated, a Chamberlain 
proving afterwards infolvent, will make the Theſaurer lyable, 


BY this AZ Rentals ſet by the King, not bearing Heirs, are not 

extended to Heirs, but reſolve in naked Liferents, though 

regularly qui ſebi providet & heredibus providiſſe videtur. © 
Nota , That our Law has thought that this needed an AGF of 


67» 


ACT 
683. 


Parliament; and therefore in other caſes, where there is no Statute. 


it would ſeem that Rights granted to a ,man, ſhould regularly ex- 
tend to his Heirs, arg. hnjus legis. 


0bſerv.r. Though this AF mentiononly Rentalsſet by the King, 
yet the Rentals ſet by Saubjeas, are not. extended to Heirs , except 
Heirs be therein-mentioned 3 and though a Rental mention Heirs 
indefinitly , yet it will only extend to the firſt Heir , and will net- 
ther be- accounted. null for want of an Iſh , nor be extended to 
all Heirs, for then. it would be equivalent to an Heretable 
Right, | 


"P'fis Ag Diſcharges the Diſponing of the Kings Caſualties in 
- * oreat, asthe Caſualties of a whole Countrey, which is moſt rea- 
ſonable; and therefore all Gifts of R egalities may be quarrell'd as null, 
becauſe in them all the. Eſcheats are Diſpon'd ; and though this A# 
Diſcharges the giving away of Caſualties ariſing from any one 
Crime , yetthis' ObjeQion was Repelled againſt the Gift of Ufury 
in which were given away all the profitsariſing to the King by Uſus 
Io 4 


Rrra : y All 


- 


act 
69, 
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ACT 
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ACT 
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might be pay'd 
ſame fell due, 


Obſerodions upanths elevemh Parliament 


”— 


ACT LL pecunial pains are ordain'd to be taken up according to the 

A rate the Money gave when the Fine was impoſ'd; or elſe the 
Fine is to be augmented , according to the augmentation of the 
Money 3 and this 4 was reaſonable , 'becauſe ic was not juſt that 
Delinquents ſhould ger advantage by nor payment; and it was ne- 
ceſſary, becauſe withont this AF , 'Fines, as all other Debts, 
according to the current' Money, at'the time the 


ACT "77 pain of negligent Sheriff-Clerks is tinfel of their Moveables, 

and the principal Sheriffs are to 

fides the damnages of parties.” 
Obſerv. 1. That in the time © 


that the Sheriff ſhould be Fineable for the fault of the Clerk. 


Obſerv. 2, That though by this {HF the Sheriff-Clerk is ob- 
lig*d to ſend an Inventar of all the Regiſtrat Hornings yearly to 


the Theſaurer, yet this is in Deſuetnde. 


His 
TT 


AG is in Deſyetude 2s to the price to be taken by Meſſen- 
rs, but they ſtill fnd Caution to the Lyon at their ad- 


miſſion, de fideli adminiſtratione, 


RY isa Duty due by the Vaffal to the Superiour at his En- 
try, for rehieving his Fee out of the Superiours hands. By 
this. AF it is appointed, that when this Caſualty ariſes to the King, 


it may not be compounded for;bur that all that is due be taken and 
the true avail is a years Retour-duty in Watd-lands, and the double 
of the Fey-duty in Feu-lands. + _ , 

Hope tells us , that though a Gift of Non-entry contain the Re- 
lief, yet the Donatar will ttot have Right thereto, - becauſe ſach is 
the Cuſtom of Exchequer, as he fays 5 But I think that the true 
reaſon is, becauſe this AF Diſcharges this Caſualty to be oifted. 
When ere the Vaſlal takes out a Precept from the Exchequer, for 
Infefting himſelf , he is lyable for the Relief z and the Sheriff-may 


be Char 
ty may 


be 


therefore, conform to the Reſponde Book - or the par- 
Summarly Charg'd for it by this A, and the ground 


may be alſo poynded for it, as debitum fund, when a party gets 
[a Precept, the Servants of the Chancery write down reſpondebiz. 
Vicecomes de , &c; or Reſpondebit any Judge to whom the Pre- 
cept is dire&, and that is, calbkd the Reſpoxde here mention'd, by 


which Reſponde-book, the Sheriffs and their Deputes are Charg'd 


yearly in Exchequer, 


By 
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pay 100 pounds for them, be- 


F this AG, Sheriffs had the nomi- 
nation of their own Clerks ; but now fince the Sheriff Clerks are 
nominated by , and depend upon the. Secretary , /it- is not juſt 


VET, 


25 


of King James the ſixth. 


then he might have intrometted ſummarly, and had Letters of In- 
tron iſfion ; but now he is not countable, nor oblig-d to intromet, 
but the Eſcheats are gifted to Donatars. 


BY this A& all Commiſſions for judging Crimes, are ordain'd 
to paſs the Quarter-Seal - but now Commiſſions are granted 
by the Council without any Seal 3 and though this AF Diſcharges 
juſtly the granting Commitſſons for judging Slaughter, ordaining 
that Crime to be Judg'd only by the Juſtices 3 yet now the Council 
uſes to grant Commiſſions even for Judging Slaughter , Murder, 
Witchcraft , and all ſuch Crimes, But though the Council may 
grant ſuch Commiſſions for Judging theſe Crimes , when they fall 
in under general Commiſſions, that are granted by the Council ; 
yet I ſee not how they can grant Commiſſions contrary to this 4, 
for Judging Slaughter 1n ſpecia], 

. Obſerv. 2. That all Commiſlions of the Juſticiary ſhould be un- 
der the Quarter-ſfeal, to the end as this A@ of Parliament obſerves, 
there may be a Reſponde made thereupon ; and yet the Council 
now uſes to grant Commiſhons, which have no other warrand but 
a Paper ſubſcriv'd by themſelves, and not by way of Signature, as 
is here ordain'd, and the great fault that is committed in granting 
theſe Commiſſions , is that the Proceſs is never ordain«d to bere- 
turned to the Juſtice-Clerk,to the end that both it may be known, 
whether the Proceſlcs be legal, and that it may be known what is 
due tothe King, for which the Reſponde mentioned 1n this AZ was 
to be made, wid. obſerv. on 126 AG Par, 12 Ja. 6. 

Obſerv. 3, From theſe words of the A@, That no Commiſſion be 
granted to proceed in Slaughter , but- that the Fu#ice-general and his 
Deputs proceed thereupon. It uſes to be urged that a Council of War 
cannot be a ſufficient Warrand for Souldiers to Judge Murders, and 
other Crimes committed by any of their Number againſt Countrey- 
men, theſenot being Military Crimes, but being Crimes that ſhould 
be tryed by our fundamental Law 1n the Juſtice-Court, where the 
people have a double ſecurity, both by Learn'd Judges, and an 
Inqueſt of Neighbours, and a Kings Advocat to be careful of the 
probation 3 and it may as well be pretended that they may Judge 
their own Souldiers 1n civil Caſes 3 and that they may judge a Coun- 
trey man when he kills a Souldier,Yid. Crim. pra@. T7t. Juriſdifion of 
Fuſtices over Souldiers; and the Council ordain'd Barra Drummertobe 
delivered up to the Juſtice Court for killing a Woman, though he 
had ſuffered two Councils of War , November 3. 1581. But to 
clear this, the King by His-Letter to the Couucil, has declar'd that 
Souldiers are only tobe be Try'd for Military Crimes by a Counſel 
of War, and that for ordinary Crimes they ſhall be judg'd by the 
Juſtices, &c, | 
| Siſ As 


245 


BY this AZ the Sheriff did eount for all Eſcheats yearly, for 4 + 


74s 


ACF 
73 


— qg—_— = — 


250 Obſervations upon-the eleventh Parliament 


” 7 we ah S parties may purſue Crimes without concourſe of the Kings 
76 Advocat 5 ſo by this A the King may purſue without an In- 

" former, ad vindictam publicam, 

ACT THis A@ ordains that no Reſts be allow'd to the Theſaurer ex- 
78, ceeding 20000 pounds a year, but that he ſhall compt for . 

* What is above this ſum,ſo that he may do Diligence therefore as ac- 
cords, but this is not obſerv'd. 

The ſecond parr of this A& ordains that the King be not pre- 
Jjudg'd by general Rarifications in Parliament 3 for though Ratfi- 
cations cannot prejudge third parties; yet they might have pre- _ 
judg'd the King who paſt them, if His Majelties Intereſt had not 
been ſecur'd by this AQ. 


ACT 4 H Hough this A& Diſcharges .all continuation of Juſtice-Courts, 

79 and Ordains the Juſtices toproceed, notwithſtanding of ſuch 

* precepts; yetboth Kingand Council uſe toCommand the Juſtices 

to continue their Diets, though this Ac was objected 1n the 

Proceſs for William Halyburton's Murder, Fune 1676+ But it 1sne- 

ceſſary that in ſuch Caſes the King ſhould be inform'd by the Ju. 

ſtices, what is to be ſaid on both ſides, before they continue fuch 

Diets in Proceſs, at the inſtance of privat parties, for the King and 

the party having different Intereſts , andit being declar-d by Act of 

Parliament, thar the party may purſue without the King. It ſeems 

very reafonable thatthe parties Proceſs ſhould not be ſtopt upon ſur- 
reptitious Warrands, without acquainting the King, 


I find in the Council Regiſter, Jaly 1582, That becauſe His 
Majeſty had been troubled by the importunity of ſuch as defir'd 
not to be Try'd before the Juſtice-airs , but at particular Diets, 
whereby they eſchewed ordinarly all puniſhment; that therefore 
His Majeſty does in Council , Statute and Ordain ( this is oftimes 
the Stile in Ads of Council , as well as in Ads of Parliament ) 

That the Juſtices ſhall proceed, without reſpe& to ſach 
Warrands 3 and it ſeems that that A& of Council has given occa- 
ſion to this AR of Parliament; and generally many Ads of Par- 
liament have been at firſt A&s of Council , which ſhews like- 
wiſe what power the King has in His Council of this Nation. 


ACT TH A& appointing that Sheriffs ſhould yearly give in the 
$0. L Names of their Hiepats and Clerks to the Lords of Seflion, 
and find Caution in the Books of Council , is in Deſaetsde , as to 
both the parts, for they neither find Caution , nor give in the 
Names of their Deputs; But ge jzre, I think Letters of Horning 
may be direct upon this Act for both effects, - it being moſt reae 
ſonable that the Lords of Sefſion ſhould know whether the Deputs 
|beable , and this Caution would keep them in awe and ſecure the 


p people, 


= 


—o— 


_ of King Fames the frxth, 


people , if they do injuſtice, The Caution requit'd by this Act 
is Burgeſles, Indwellers in Edinburgh Caution Burgeoiſe, as the French 
call the beſt Caution, 


BY this At the form of holding Juſtice: airs is ſet down, bnt it is 

to be found more fully in the Tter juſticiaris, and upon the 
word Juſtice-air, de verb. jignif, and ſo needs not be repeated; but 
there are ſome things fit to be obſery'd , becauſe innovated. 

Obſerv, 1. That Commiſſions of Juſticiary are to be under the 
Teſtimonial of the Great-Seal by this A, but now they are al- 
' ways under the Great-Sea) , when granted by the-King ; bur ſel- 
dom or never under the Quarter-Seal , which is calld the Te- 
ſtimonia} of the Great-Seat', and when they are granted by the 
Council, they are only Sign'd by a Quorum, but under no 
Seal, | 

Obſerv. 2, That albeit the Steuartries or Bailliries be here ap- 
pointed to come to the head Burrows of the Shire , where Dittay 
35 to be taken up z yet it hasbeen found, that the Council may or- 


dain them to come to other paces for the publick conveniency, 


when the Diets are ſo ſhort that the Juſtice-Clerk cannot Nay at 
every Shire, and thus the Conſtabulary of Hadingioan was ordaird 
to give up Dittay at Edinburgh, 

Obſer: » 3, That albeit by the old Form, Pannels were to be 
Cited to Juſtice-airs upon fourty dayes Iter, Inſt. zum. 6, Yet now 
- they uſe to Cite upon-fifteen or more dayes, and then asnow, they 
are not Cited peremptorly. to one day, as in ordinary Juſtice- 
Courts, but to any one of thedays in which the Court is to ſit in that 
place, to which they are cited, and all the Pannels are called eve- 
ry day at that place, and if they compear at any one of the dayes, 
they are not declar'd Fugitives, 

At the firſt day of Juſtice-airs, all who are call-d muſt find Cau« 
tion to appear at all the Dxets of the Juſtice-airs , which ſome com- 
plain of, Albeit by the form of our old Bricve , and the conſtant 
Pra&ique , only Millers, Brewers, Smiths, and Officers of Courts 
were cited to give up Dittay upon Oath , becauſe it was preſunyd 
that the beſt intelligence is to be had from ſuch publick perſons ; 
yet the Council did lately ordain that Noblemen and Gentlemen 
ſhould hikewiſe be oblig'd to give up Dittay, becauſe the Crime 
being Treaſon , and art and part thereof 3 It was preſunvd that 
they ſhou}d underſtand the ſame better than mean people ; and 
for deteQing of ſo great a Crime , perſons of all qualities ſhould 
cancur ; and the former Cuſtom was not excluſive of calling per- 
ſons of quality. Likeas by the 94. 4# Par. 13 Ja. 3: The King 
Is to call the Lords and Head-men of the parts of His Realm, and 
to take Dirtay of them (  ei# by them ) of notour Treſpaſ- 


{ers; 
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10 bſeruations upon the eleventh Parliament 


Y this Act Hoghers or Slayers of Horſe , deflroyers of Plough- 
Graith, Growing Corns, &c. are puniſh'd as Thieves to the 
Death, Yid. crim. prad. Tit. Theft. 

Obſerv, 1. That this Act proves Theft to be Capital by our Law, 
though we have no expreſs Law for making Theft Capital gene- 
rally. 

Obfero, 2. That it may well be doubted , whether cutting of 
Corn, &«. in Landed, men is Treaſon, fince it would ſeem to be 
ſo; for by this Act it is declar'd puniſhable as Theft , and Theft 
in Landed-men is by the 5o Act of this Parliament declar'd to be 
Treaſon 3 but yet I conceive that theſe Statutory Thefts are not 
puniſhable as Treaſon , ſince that were but fi#io fidionis & dux 
fiGiones non cadunt in idem ſubjeFum. Likeas the puniſhment is de- 
determin'd here to be the puniſhment of ſimple Theft, viz. Death, 
whereas if the Law had deſignd Forfalture , it would have nanvd 
Forfalture here, as in the former Act, It has been doubted upon 
this Act, whether the cutting of Corns Sowen by a Stranger, who 
had no right , was a Crime in the Heretor , who may pretend. that 
ſatum cedit ſolo 3 andit isthought thatif the Heretor ſuffer*d a Stran- 
' ger to poſſeſs for any conſiderable time, he could not have cut 
them down ſummarly, no more than he could have removed that 
Strangerſummarly from his Poſſeſſion, though unjuſt. 


THe Ads are Explain'd crim. pra@. Ti. Deforcement , Fid. 
Aff 150 Par, 12 Ja. 6. and Statut. Will. cap. 4+ %, 5. 


T appears by this A& , that Letters of Lawburrows were of 
Jaz granted by ſeveral Clerks;' and by this all Caution for Law- 
burrows is ordain'd tobe found to the Juſtice-Clerk, which was in« 
deed moſt reaſonable , becauſe bodily harm is there dreaded, and 
 the-preventing of that ſhould belong to the Juſtice-Court 3 but 
now the Council, Seffion, and Criminal Court have the power of 
caufing parties find Caution for Lawburrows, but the AQ info far 
as it diſcharges Lawburrows to be granted againſt Complices in the 
general , is yet in obſervance , and very juſtly, for it was not 
fit to leave it arbitrary to the parties to charge any. they pleaſed, |; 


'T Hough this AR appoints all Courts to be Fenc'd at eleven of 
<4 ofthe Clock in the forenoon, yet it does not irritat and annul 
all Courts holden at any otherhour, and Courts are ordinarly held 
at other hours, but it may be doubted , whether a party cited to 
a peremptory. Diet; and ſtaying till twelve of the Clock, and tak- 
ing Inſtruments thereon, could be unlawed in the afternoon , for 
abſence 3 but if the Court once fit, parties are obliged to at- 


tend, 
Though 


( —_ 
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ſents, is that they ſhall be Denunc'd Rebels; But yet the modi- 
fying Expences , ſeems to be the neceſlary reſult of all Proceſles, 
and that ine? officio judicis 5 It is. alſo doubted , whether the 

uſtices can ex 7ntervallo, modifie Expences, none having been 
ſought the time that the Letters were brought back, and the par- 
ty declar'd Fugitive, andthe Juſtices are in uſe to do both, but the 
caſe has not been yet fully Debated, 


Y this A& the Roll of Aſſizers was to be given by the party ac- 

cuſer , or a Notar in his name 3 but now by the third Article 
of the Regulations, for the Juſtice-court, the Afſizers are nam'd, 
and the Liſt ſubſcriv'd. by the Juſtices, for it was thought too ſe- 
yere that the Kings Advocat, or the party accuſer ſhould have the 
naming of the Aſſizers. | % 


DY this A& Cuſtomers paſling Cuſtomable Goods for Gratitude, 
are to be Try-1 Criminally, and their Moveables to be Eſcheat. 
ed in caſe they be convicted. . 

. Obſerv. 3. That the Kings Servants are only to be puniſh'd in 
caſe they tranſgreſs for Money. , ſo that negligence is not puniſh- 
able except it be groſs; but yet 1t Cuſtomers ſhould wittingly 
and willingly paſs Goods for Friends or Relations, I think it 
would be puniſhable by a Fine :.. And fince the ſtealing of Cu- 
ſtoms is Theft , this connivance 1n ſtri& Law ſeems a Theft-bute, or 
acceſſion to theft, : 


Objerv. 2. Though this Act declares this acceſſion puniſhable in a 


Fuſtice-air, yet the Exchequer and Council do alſo puniſh the'ſame 
by arbitrary punyhments. | 


'T Hs AG 1s Explain'd fully crime. praG. 13. Afſizes ; but it isfit to 
add that His Majeſty having written a Letter in a-mo 1683, 
deſiring the Juſtices to Examine Witneſſes in Treaſon, when the 
Council requir'd them , at any time before inſiſting in the Proceſs, 
to the end His Majeſties Advocat might know how to Libel , and 
to prevent the abſolving of Rebels, who were truly guilty by the 
miltake of citing the wrong Witneſſes 3 it was alleady'd that the 
deſire of that Letter was contrary to this A, ordaining all pro- 
bation to be receiv'd only in preſence of the Pannel. | 


2. That this would ingage Witneſſes to adhere to the Depoliti- 
ons that might be Elicited from them by the too great zeal of His 
Majeſties Servants, or the influence of others. To which it was 
anſ{wer'd , that as to the firſt, the Depofitions to be taken in that 


Tee = pre- 


Hough this AF appoints the Expences of parties accuf:d and ac- 4 pT 

quitted to be modifi'd by the, Juſtice-Clerk and his Deputs,yet 
they are now only modifiable in full Court by the Fuſtices - but 
it is doubted , whether the Juſtices can modite Expences, where 
the Defenders are abſent, fince the only Certification againſt ab- 
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previous Tryal , were not -to be made uſe of to the Aſize , which 
was all that was diſcharg'd by this Statute. pe 
As to the ſecond , It wasnot tobe imagin'd that the Judges-{ tg 
whom only this was to be intruſted, would prejudge any Panne], 
or be corrupted by'any influence 3 and before the Witneſſes De. 
pon'd', thefe Depoſitions ſhould bedeſtroy'd, ſo that the Witneſſes 
could be under no apprehenſions upon that account, and the people 
were in a better condition by this Letter than formerly , for it was 
ſecurer to truſt preyiousexaminationsto the Judges than tothe Kings 
Advocat who did alwayes Examine alone formerly, and this 
would prevent unjuſt trouble , when there were no Witneſles 


who could Depone againſt the perſons accui'd through error or 


malice. - 


I His Actis alſo Explaind in theTitle Aflizes : But it is fit to add 

that Blair and others being Convi@ of Error for aſloilzying 
ſome Traitors wrongouſly, and their Eſchears being gifted, they 
raif'd a Redu&ion of the'Gift, as founded upon a Verdi that was 
null by this AR, in ſo far as the Kings Advocat had ipoke with the 
Aſſyzers after they were incloſ'd , which rezſon was repell'd, be- 
cauſe the Juſtices had declar'd that the Acvocat had only ſpoke to 
the Aſſyzers in their preſence, when the Aſlyzers were deſiring to 
be ſolv'd of ſome doubts which was ordinary and allowable, De- 
cember 21, 1692. © 2h | | 

It may be alſo doubted whether ſuch VerdiQts can be reduceable, 
for though the A& detlare that the Aſſizers may aſloilzie , if any 
ſpeak to them, yet if they and the Juſtices proceed, it ſeems not quar- 
rellable, orat leaſt before the Scfſion; for I remember that the Ju. 
ſtices having declard a Bond of Glenkindies forefaulted , for not 
producing ſome Witneſſes againſt himſelf; the Lords declar'd that 
the Juſtice-court being a Sapream Court , their Ads and Sentences 
were not quarrellable before the Sefton, 2ueritur, if both theſe may 
not be quarrell'd before the Parliamenty and I think they can not, 


except the Decreets of the Selſton can. | 
® 


Hisand the following Ads to the end of this Parliament were 
T made for quieting the Borders and Highlands, as to which the 
ſame courſesare to be taken , though now the Borders are Govern- 
cd by a Commiſſion of both Kingdoms, ſo they are not put to find 
Caution as they were by theſe Ads 3 ' but the AQ here ſet down 
are generally obſerv'd as to the Highlands ſtill, except in fo far asI 
ſhall here obſerve upon the reſpe&ive Acts. 

Obſero. 3. Though this AC appoints that the firſt day of eve- 
ry Moneth ſhall be appointed for hearing Complaints concern- 
ing the Borders and Highlands, yet that is in Deſwetude as to both. 

Obſerv. 2. That, that part of the AR ordaining a ſpecial Regiſter 
to be made for Borders and Highlands, 1s in obſervance, quoad the 
Highlands by a late A& of His Majelties Privy-Council, : 

| | | Mi 


i of King Jaws the fixtb 


dain'd to find Caution, which Roll is ſubjoin'd to the Aﬀts of 


BY this: AR all the Lands-lords contain'd in this Roll , are or- 


this Parliament , but that Roll is now very much alter'd , for ma- 
ny others are now ordain'd to find Caution , who are not therein 
ſpecifi'd3 but are now 1n the Proclamations of Council, Harch 17, 
1691. &c. becauſe the Heretors mention'd in the ARts of Parlia- 
ment, are often extin&, and the Lands for which they wete to be 
bound, are duipon'd to others. And whereas by theſe Afts, theſe 
Landlords and Chiefs of Clans were ordain'd to produce their De- 
linquents before theFuſtice or his Deputs, they are now to produce 
them before the Council, or elſe ro pay the Debt, which are great 


arguments to prove that in matters of Government de faGo we con» 


fider more the Reaſon , than the Letter of the Law, 

Though this and the 103 Act of this Parliament, which is. co- 
incident with this may ſeem ſevere, becauſe the innocent 1s bound 
for the guilty, yet neceſlity and publick intereſt has introduced theſe 
Laws by the ſame reaſon that in Ezgland the Paroch is lyable for 
the Robberies committed therein betwixt Sun and Sun, and thus 
theſe who have power of Juriſdiction from. the Emperour, are ly- 


able,vias publicas a latronibus purgare (ail, obſerv, 64. lib, 2. vid. eti- 


am , I. 3.1, congruit. alt. ff. de officio Preſpdis. 

[t has been duubted: whether the Council could in other caſes 
not warranted by expreſs As of Parliament oblige the Subjesto 
give Bond tolive peaceably conform to Law, and particulary that 
' their Tennents ſhould not keep Conventicles, but ſhould go to 
Church, and pay 5o pound Serling for every Conventicle kept 
upon their Ground, or ſhould preſent their Delinquents 3 and it 
was alleadg'd that the Council cannot, becauſe regularly one man 
1s not lyable for another mans Crime, nor can this inverſion of Pro- 
perty and Natural Liberty be introduced by a lefle power than a 
Parliament, nor had Ads of Parliament in this caſe been neceſfary, 
if the King and Council could have done the fame by their: own 
authority 3 but yet ſincethe King has by expreſs Act ofPartiament 
the ſame power hgge that any Prince or Potentat has in any other 
Kingdoms, and that Government belongs to him as Property does 
tO us, nor can the peace be ſecured otherwayes than by allowing 
him to take all courſes for ſecuring the peace, and preventing ail: 


orders, that therefore this joyned with the pradice of the Council - 


1s aſufficient warrand for exaCting ſuch Bonds ; the praQice of our 
Kingand Council being the beſt interpreter of the prerogative, eſpe- 
cially where the things for which Band is to be taken,are not contra- 
ry toexpreſs Law ; and it isimplyed in the nature of alledgiance that: 
Land-lords ſhould entertain none butſuch as will live regularly,and if 


they tranſgreſſed, the Maſter could not in common Law thereafter 


recept them witboutbeing lyable, as we ſee in Spuilzies 3 or if the 
King pleaſed he might denounce the tranfgreſſors Rebels, and fo 
might put the Maſter iz ala fide, and though there be no ſuch par« 
ticular Laws warranding the taking, of ſuch Bonds, yet it will aps 
| Fat. : pear 


255 


ACT 


. 
On . 


4 


ACT 
99. 


ACT 
100, 


- yu CAD ads OR Eo vo 7" — 
HER CL hints app OS 017 TE Wn 
LEE ET Ns GR ts aÞ VO ab Sn q Wn 
4 : F ” 


1 25 RS 0 EROI s BO 
. ” of - _ . 
. , 2 


Obſervations upon: the eleventh Parliament 
pear by many inſtances in this Book, that Laws are extended de ca» 
fa in caſum, and thus this power ſeems inherent m the Crown; like. 
as the matter of Property is ſufficiently ſecured by the alternative 
foreſaid, of either preſenting or paying the damnage, which alter- 
native ſeems to.-be' founded upon the ſame principle ofjuſtice, with 
aZiones noxales mentioned inthe Civil Law, Domino damnato permit- 
titur aut litis eitimationem ſuffjerre aut ipſum ſerunm noxe dedere', 
vid, Tit. 8. lib. 4, Intitut.. I find many uſtances inthe Regiſters 
of Council, wherein the Subjeas are charg'd to ſeeure the peace, 
under the pain of Treaſon, as in the caſe of the Lord Teiter: 


1 given by Cautioners for broken men, do oblige the Heirs 
and Succefſors of the Cautioners, though they be not men- 
tioned in the Band. | 

Obſerv. 1, Ir Law he who obligeth himſclf to pay a Sum, 0» 
bligeth his Heirs ; for as in Law qui ſti providet & heredibus provi- 
det fie-qui ſe obligat & heredes bligat, ard therefore a man having 
bound- himſelf and his Heirs Male , it was found that the Creditor 
was not thereby excluded from purſuing the Heirs Female, or any 
other Heirs, but that he was only bound to diſcuſs firſt - the* Heirs 
who were ſpecially named in the Obligation, 18 February, 1663, 
Blair contra Anderſon 3 but yet Obligations for performing a deed, 
ſach-as to preſent a Thief, are of their own nature perſonal , and 
therefore this AF was neceſfary, 


He taking of Surety from Chief of Clanns doth not looſe the O- 
| bligation taken from Land-Jords, & e contra, and the reafon 
why this AT ſeemed neceſſary, was, becauſe this ſeemed. to be an 
Innovation, and it ſeemed not juſt that both the Chiefs and Land- 


lords ſhould be lyable, ſince they could not both have abſolute com- 


mand over the perſon to be preſented; but yet this A# was moſt 
ſuitable toLaw,fince 2ovatio m0 preſumitur niſt ubi hoc expreſſe aFum 
eſt, l. ult. Cod. de Nov, And the Tennents in: the High-lands are 
influenced both by Chiefs and Land-lords; butgto make this Law 
more juſt, the Council gives ation of a relief againſt the Lands- 
lord, if the Lands-lord harbour, or tothe Lands-lord againſt the 
Chief, if the Chief recept him. 


Y this AF if Goods be taken away by any Clann'd man and re- 

cept in the Gountry of their Chief, for the ſpace of 12 hours to 
his knowledge,the Chief ſhall be lyable 7 ſo/zdurz for all the Goods 
taken away, though there were bur very few of his men preſent, as 
was found in a caſe purſued by Francis Irwing againſt Glenurchie be- 
fore the Council ; all ſuch Chiefs being lyable i ſolidam, and not 
pro rats only for the wrongs committed by their Clanns. 
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48 no' Mipiſtrat may keep a Thief,” or MalefaQor in 
12. Arme'with him; albeit he pretend he 'isbis Priſoner, but he muſt 
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ACT 


TON, 


detain/him-in'a cloſsHouſe, both becauſe ſqualor carceris 1s a part of 


- the: puniſhment due” to' Malefaftors, and becauſe if this were 


allow'd*; Magiſtrats *'might by colluſion ſuffer Malcfaors to ens 
joy their liberty. - wed.) | | | 


Is explained Crim. py, tt. Theft, 


T His AF ordaining Maſters to preſent their Terihents upon the 
Kings cloſs Valentines ( or Orders in little Papers like Valer- 
tines ) is obſerv'd in the whole Regiſters of Council, 


Heſe two AFs diſcharging theBorderers of, Scotland to marry with 
> the Borderers of England, or to labour their Lands, are abro- 
gated by the Union. 


Y this AQ the Land-lord doing diligence by obtaining Decreet 

of removing, uling Horning, and doing all other things that 
was in his power after the fact comes to his knowledge, is no farther 
lyable. BIT: 53 
, Nota, By this Ad the Land-lord muſtbe put in »ralz fide by inti- 
mation of his Tennents Crime. , 2. Dubitatur whether this privis 
ledge. ſhould not likewiſe extendto Chiefs of Clanns, fince they 
have leſs intereſt in the-Delinquents then the Land-Jords. 


B* the 100 Aﬀof this Parliament, fiich as committed Slaughter, 

Mutilation, or other hurt upon Thieves, are not lyable: But 

by this A& an Indemnity is likewife granted to fuch as raiſe fire a. 

gainſt them, that being there forgot. : 

"F His AQ is explained in the Obſervations-upon the 29 AQof this 
_ lame Parliament. 


Y this Act the Burrows pay the fixth part of the Impoſitions of 
B Scothand, which is yet in obſeryance, and becauſe of this bur- 
den they have the only priviledge of Trading, and therefore they 
juſtly pretended that their priviledge of Trading could not be com- 
municable to the Burghs of Barony and Regality, who bore no part 
in this burden. £4 4 

; Nota, That though by this A& the Taxation of the Burrows is not 
to be altered, that is only meant of the 6 part which is to beborn 
by the Burrows in general ; for notwithſtanding of this- A& the 
Convention of Burrows do alter the Taxation of any particular 
Burgh' according as the number of Burghs increaſeth, or according 
as any particular Burgh grows. unable; and they divide-this ſixth 
part amongſt themſelves according tothe total of 100 pound Scots, 

Uun _ which 
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which is the irdaginary Standard or Aſ/is, and each Burgh pay ac- 
cordingly, ſome being valu'd at.6 f. lomeanr2 f, St, Andifany 
Burgh relign its priviledgas they muſt alſo xcſign! in tavours.of the 
Buirghs Royal their common.Good, after, which Reſignation, and 
not otherwayes, their proportion is divided amongſt.the' reſt ; for 
it were unjuſt that they ſhouJd retain their. common/Good whith 
was to pay the proportion of publick burden, and yeti be free from 
the burden it ſelf, 


Y this A& a Burgh ſelling any part oktheir freedom without 
conſent of his Highneſs and'his three Eſtates, loſes their whole 
freedome, a7 H&G, 1 SPE +14 
Obſerv. t. That the reaſon: given by this AR is,' becauſe they as 
Vaſlals cannot ſell without canſcat of the King their Superiour, and 


fo this ſeems to be a kind of recognition, and it would have aps 


peared reaſonable that therefore the King's conſent might have 
ſeem'd ſufficient, becauſe he is ouly Superiorz but the reaſon why 
by this 'AC& the Parliaments conſent is declared neceſſary, ſeems to 
be, becauſe Burghs-Royal beacs a part of the Taxation of the King- 
dom, and ſo alienating any part of their freedom, they ſeem tolel- 


* ſen the ſubje&-matter out of which the Taxation is payed. 


Obſeev. 2, Tt may be doubted, whether a poſterior Confirmation 
or Ratification by the Parliament will be a ſufficient conſent. . 

Obſrrv. 3, That Magiſtrats and Council cannot alienat the pri- 
viledges of a Burgh, and therefore Alienations made. by them 
would not infer this forfaulture or recognition, and therefore all 
the Inhabitants behoved to be cited by Touck-of Drum to ſuch A- 
henations as they were per ſonitum Campane, in the Ciyil. Law, 
tit. Cod. de venditione Pon, Cavit. | 


Y this A& the Parliament having referred to the King to de- 
termine ,who {honld repreſent the Barons ( which ſhewswhat 
great deference our Predeceflors had to their King) His Majeſty 
determines that none but ſuch free-Barons as are Free-holders,hold- 
ing of the King, and refiding within the Shire, ſhall repreſent the 
Shire; but by an A& of Parliamant, 1669. It was declared that 
ſach as are free Barons might'ele&t or be eleRed, though ' they 
were not actual Reſidenters, and that notwithſtanding' of this A& 
which 1s thereby abrogated as co that point, and moſt reaſonably,for 
their intereſt in the Shire ceaſes not by their not refidence; and 
conform to this AQt the Convention decided.1n all EleRions, Fave 
1678, rg ES 
Nita, All EleRions are. to be ſubſcrived by. ſix Barons at 
leaſt, and' though in'controverted Elections-thefe who have fix will 
be preferr'd to theſe who have five, and if neither: of the. Competi- 
tions have (ix, a .new Election will be order'd,. becauſe both are 


_ unlawfuls yet if all the Barons were cited, and fewer than five 


were only preſent, a Commiſſion by theſe five may ſeem. ſufficicvt, 
becauſe the abſence of Barons ſhould not prejudge the Shire ; yet : a 
| | | | the 
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the Convention 1679. many inclin'd to think that a new Election 
ſhould'be order'd'in that caie,becauſeof this AR;and that that Shire 
ought ot to bave a Vote who' would not fend legal Commil- 


Though by this AQ the Miffives for calling Parliaments or Con- 
ventions'( which are here called General-Councils ) ſhould be di- 
rected to ſuch as were'the laſt Commiſſioners, -in place of the She- 
riffs, yet now they are ordinarly dire&ed to the Sheriffs, and ſome- 
: times to any the King pleaſes, as'inthe Parliament, 166r. 

/Py this At the Commiſſioners are to be choof'd at Michazlmaſs 
Head Court, and failing thereof at any other time the Free-holdets 
meet, or whenhis Majeſty requires them ;-and therefore'it my be 
doubred if every Shire are obliged to choofe at Mzchaelmaſs, fince 
that ſeetns to be ordered here, and the other dyets are only order- 
ed to be falling of that Head Court: But yet many Shires in Scot- 
land uſe not to chooſe at Mithaelmaſs, but delay EleQions till they. 
be required. ?.£ | | | 
Though by this A& the names of ſuch as are eleQed are ordained 
tobe notified m Writ to the DireRor of the Chancery by the Com- 
miſfioners of the laſt 'year, yet that is not-now in obſervance, fince 
his Majef:y uſes no more to call-Parliatnents and: Conventions by 
Precepts 'qut of the Chancery, butby'general Proclamations. ."- 

It is to be remembred that where there are EleGions at Mzchael- 
maſs, the Shire cannot chooſe of new, as was found in the Conven- 
_ tion 1678. 1n the caſe of the Shire of Perth, and ordinarly the Pro- 
clamations, bear as it did;thcre, that the Shire ſhould chogſe where 
they had not formerly choſen at Michaelmaſs, * and fo theſe EleQi- 
ons were made without warrand ; butit may be doubted whether 
foch Eleftions would be invalid if the Proclamations mention'd no» 
thing, as to. this point it was there alledged: that the Shire might 


make a new Election, becauſe the Commiſhoners: then choſen were = 


denuded, and were become no Barons; to which it was anſwered, 
that this ſhould bave been repreſented to the Council, who, would 
have ordered a new EleQion, but the Shire could not proceed to 
cle by their own Authority contrary, to the Proclamation. 


FT Hough this Act has adjuſted the Weights and Meaſures ofthe 


whole Nation, and ordain'd the Li-lithgow Furlot to be' the 


Standart as to that meaſure ; yet it 1s expreſly provided by this Act 
that if any perſons be founded. by Infeftment, Tack, .or Contract, 
in a different Meaſure, that Meaſure contain'd in their private 
Right ſhould ſtand, but ſhould be proportioned to the Linkthgow 
Meaſures without prejudice to either Party ,.that is to ſay, they 
ſhould have right to the old Meaſtre fully, | but it ſhould be 
payed according to thenew Meaſures z as for inſtance, the Boll of 
Gallowsy being fix Furlots, the Maſter ſhould bave fix Furlots pay- 
ed in:to-him, which exception was:moſt juſt; becauſe of theimrin- 
fck. valueof the Lands to which the old Tacks, &*c. ' were propor- 
'tion'd; but”Fet the Lords fuſtain'd in Milns a . oulte r,though much 
SR Uuu 2 greater 
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land as to Milns. 7 -- Fa Tf £ # Jo 
In Conjund-fees. and Life-rents alſa, the Huſband bang oblig'd 
to provide the Wile to particular Lands, which he obliges bimlelf 
to make worth ſo many Chalders of Vittual, it has been found that 
he is obligd to make them worth ſo many Chalders, according to 
the meaſure of the Cauntrey where the Land lyes, becauſe his own 
Rent is ſo payed; and Miniſters in Ge{oway, and other places where 
great Meaſures are/uſed, will get their Stipends according to theſe 
_ Meaſures; the reaſon of all which I conceive to be, that theſe mea- 
ſures were made greater at firſt;. becauſe of the- inſufficiency. of the 
Vidal of theſe Countreys, and fo the greatnels of the Meaſure does 
only equal the intrinſick value. . | | 
This A& having fallen in Deſuetude as to the Linlithkgow Mea- 
ſure , is agam renewed by the 26 A@, Par. 23 Ja. 6. And many 
wiſh that Corn were now fold by the weight, and not by meaſure, 
weight being the only ſure rule of the intrinfick worth -of Corn ; 
but this being propon'd in the Par. 1681, the overture, was rejet- 
ed by a Vote. Fide obſerv. on AF 96 Par. 6, K. Ja. 4. ſupre. 


| King James the fxtb, Parliament 12, 


Or underſtanding this AQ it is fit to know that upon the 


| wag 22 of May 1592, The Preſbyterian party taking advantage 
144 of the Kings being engap'd againſt Bahwel. and in other dif- 
| ficulties, ey held a General Afembly at Edinburgh, where. 


in they drew up ſeveral Articles to be preſented to the King and 
Parliament , whereof Sporſwood names only four : © 1. That the | 
Ads 1584. againſt-the Diſcipline of the Church, ſhould be abro- 
gated , and the preſent Diſcipline eſtabliſh'id. 2. That the AR of 
Annexation ſhould be abrogated, and the Patrimony of the Church 
reſtor'd. 3. That Abbots and Priors, &c. nor nonehaving Com- 
miſfion from them ſhould Vote in Parliament, as Reprefenting the 
Church. 4. That. the Land ſhould be purg'd of Blood. 

The King reje&ed the fecond and third, but in complyance with 
the firſt Article he did, becauſe of his preſent difficulties, as Spot/. 
word obſerves, allow the prefent Church Diſcipline 'by General 
Aſſemblies, Synods , and Preſbyteries 3- but yet he does not here 
exprefly- abrogat Epiſcopacy , only 'the Preſentations are not or- 
dain'd to be direfted to them, but to Preſbyteries 3 which Pre- 
ſentations are again reſtord ' to Arch-biſhops and Biſhops by the 
x AT Par, 21 Fa 6. And Spoiſwoed tells us , [5 pO | 
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- - of King James the ſab, *- B61 
Biſhops poſſeſt even then by their Titulars, | ; 
E piſeopacy was again reſtord,' ſo that the Biſhops did fit in Par= 

' liament , by the 2314 Par. 15 J4.6. but they were not fully re- 
ſtor'd'to their Spiritual Juriſdiction, till the '2 AR 18 Par. Ja. 6. 
but in that Act,this AC 1s not abrogated, as it would certainly have 
been , if this Act had abrogated Epiſcopacy z but this Act is abro- 

gated by the AG x Par. 21 Fa.6. 

- By this Act the Collation and Deprivation of Miniſters is declar- 
ed to belong to the Church jure divino ; but theſe words , or any 
ſt klike eſſential Cenſures , having warrand from the Word of” God, are 
too general and may be abuſ'd. we 

This Act is now abrogated totally in all itsHeads, Clauſes and Articles; 
by the 1 AF 2 Sep. Par. 1 Ch. 2, which ſeems too general; for 
though this Act eſtabliſhes Preſbytery , yet there are many Clauſes 
in it in favoursof the Proteſtant Religion, and to which no anſver 
can be made, but that, what this Act has eftabliſh'd in favours of 
the Proteſtant Religion, was formerly eſtabliſh'd by other Acts, but 
the truth 15, theſe Acts are not ſo full as this, | 


Firie in his Hiſtory tells us , that by the ſeventh Article of the 4 + 
forelaid Aſſembly, it wasdeſired that Tacks ſet by the Depoſ'd _. 
Miniſters ſhould not ſtand : But by this Act it is only declar'd that 
when Miniſters ace depriv'd , their deprivation excludes them, tam 
i ab ge quart beneficio , which has been doubted , becauſe Suſ- 
. penſions are only ab offtcio, 
By this Act though the perſons be depriv'd, yetit isdeclard that 
their deprivation. ſhall not be prejudicial to Tacks lawfully ſet by 
them before their deprivation , and the Lords do:expone the word 
lawfully ſo, as toextend to the Setter himſelf, fo that his Succeflors 
"can only quarrel theſe Rights upon ſuch reaſons as the Setter him- 


ſelf could have quarrelled them, Yide Hopes Hajor Prat, Tit, 
Kirk. | 


Ts Act is explain'd by the 48 A@ 3 Par. Fa. 6. ACT 
\Y* this Act the Woman Divorc'd for the Crime of Adultery m_ 
committed by her, cannot Diſpone her Eſtate to her Adu]- A C T 
terer, ifſhe Marry him , or tothe Children procreat of that pre- 117e 
tended Marriage , which has been introduc'd, not only as a 
puniſhment of the Adultery when committed , - but to diſcourage 
| any from committing Adultery , | upon hopes that their Children 
might ſucceed to their Eſtates with whom they committed Adul- 
tery, Which is conform to the Canon Law , by which 70 licet 
eam ducere in uxorem quam quis polluit adulterio , and by the Civil 
Law , that woman. could not Inſtitute that - Servant her Heir 
with whom ſhe had committed Adultery , Inf. de hered, inſtit, 
| XxX | in 


wo 
* 


26z Obſervations upon the tas {th Par 


in princip. 


| hee Marriages are likewiſe | 
6. Yid. crim; pract. Tit. Adultery, page 182. 


T 
AG 16 Par, Fa. 


[hn regularly Liferent-Eſcheats do not fall while after 
year and day 3 yet ſuch as commit Slaughter withm Kirke, 
or Kirk-yards, and the Reſetters of them, loſe their Liferent-eſchear 
immediatly after Declarator; and this Liferent fails ro the King, 
though in other caſes Lifercnts fall to the Superiour, of whom the 
reſpeQive Lands hold, | 


JZ was uſual to mortifie to Abbacies, formal and eſtabliſhed- Pa. - 
tronages of Kirks ; which were formally ereCted in Parſonages, 
and to theſe the Monks preſented Parſons, and were only in place 
of Patrons 3 at other times Tiends were Mortified and piven to 
them 3 and after the Reformation, though Tiends were declared 
the Patrimony of the Church by the A of Annexation; yet 
thereafter the Lords of Erection did prevail , , by their importunity 
with the King , to ere& theſe Tiends in Reftories, or Parſonages, 
whereof the Patronage was given to , the Lord of Ereftion; but 
there can be nothing ſo unjuſt or illegal as theſe Patronages weres 
and therefore by this A& ,, the Parliament finding this abuſe was 
growing, did declare that all EreQions of Kirk-lands, and Teinds 
in Temporal Lordſhips and Livings, to the prejudice of the Kirk, 
and hurt of His Majeſties Eſtate, and priviledge of his Crown, 
were null, which is founded upon excellent Reaſon ; for ſuch Ere- 
ions of Tiends were extreamly to the prejudice of the Church ; 
Tiends being clearly by former Laws, declared to be the Spiritua- 
lity, and fo the Patrimony of the Church 3 | 
' 2.  Laicks having power to preſent whom they pleaſed, ſuch 
Erections did much hurt the Church , ſince 1t gave to Laicks the 
power of preſenting. - | 
3. It is too well known that ſuch as are preſented by theſe Pa- 
trons, do ordinarly grant Tacks in favours of the Patron, and to 
his-behove , which has been always lookt upon , as not only Si- 
mony, but as moſt prejudicial to the intereſt of the Church , ma- 
king the Miniſtry deſpicable, and tempring them to ill ſhifts, and 
diſcouraging worthy and honeſt men from ſeeking ſuch laviſh Be- 
nefices, and therefore the Church has been always an enemy to 
ſuch Impropriations, even when madein favours of Religions Mo- 
naſteries 3 -for Pope Alexander anno 1170 cap, 'Avaritie. extr1, de 
Prebendis, lays, Intelleximus guod in Eccleſiis veſtris penſiones perci- 
pere conſueviSits & antiquos reditus Minoraſtis ideo mandamus wt an- 
tiquos reditus cum'conſenſu Archiepiſcopi ad integritatem priftinam re- 
vocetis : and therefore the ſame Pope Alexander 1n the Lateran 
Council , made a Canon againſt this abuſe, which was ſeconded 
| by Pope Clement the 2, cap. ficut extra, de ſuplen, neelig. Prelat. 
and by Clement the fourth, in axz0- 1240; ap. Suſcepti ds Prebend. 
G of 4 in 
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in 6, but this was perfe&ted by Clement the fifth, cap: conſtitut. de 
jure patronatus in Clementin , where:it is appointed that ſi cert por- 


, 


lo ( called conſtantly in the Canon' Law congrua portio” ) now fuce 
rit aſſignata per preſentantem tunc in penam praſentantinm ad Dioce- _ 


ſaros ipſos"poteſtas hujuſurom aſpgnationis devolvatar, 'And firice 
there was io great hazard in putting thefe [Preſentations in the 


bands of Monaltries, what-may be expected: from Laicks? 


_ Theſe Ereftions likewiſe of new Patronages,, are extreamly. dif: 
adyantagious to the people , becauſe one Gentleman has thereby 
right to force a Miniſter: upon all the other ancient and'/great 'He- 
retors of the Paroch,. --Likeas, by being Patron, he:comes to have 
intereſt in. all their Teinds3 and fince the great deſign of the ſub- 
wiſhon and. furrender, was, that every man might have right to his 
own Teinds, this could never. have -been fully done , 'except the 
Patronages had been ſurrendered, for the Patron 


cffe& Titular, by getting Tacks. 


Likeas, by the ſubmiſſion, as in the beginning of it, they ſubmit} 
as having, . or-pretending right to the Parſonage , Vicarage, or 
Patronage of Kirks pertaining to:the-Ereftions, ſo in the words of 


{till would be in 


the Submiſſion, they ſubmit how they may be Denuded in His Ma- 


jeſties favours omni halili modo, of all and ſundry Tiends, which 
they have of any other. mens Lands, by whatſoever Right or 
Title they poſleſs the. ſame. 5 and. becauſe His Majeſty will take 


into His Princely Conſideration, what ſatisfa&ion they ſhall have 
- for their Tacks, Rights, and:Patronages, according as His Majeſty 
ſhall find. the validity thereof, - Therefore they ſubmit, and His 


Majeſty conſiders in the Decreet-arbitral, all the Patronages as ſub- 


mitted; and the reaſon why he. determines nothing , 


for the Patronages, 1s, becauſe conſidering all the Erection together, 
he determines fatisfaGtion for that which is the true pecuniary in- 


eſpecially 


tereſt , nor needed the A@F of Parliament expreſs Patronages, be- 
cauſe it only expreſſes thele things ,, for which a pecuniary intereſt 
was to be given3 or theſe Rights which were to befalved, but Pa- 
tronages was neither of theſe: - But the A@ having annexed all 
the Superiorities of Kirk-lands, and: Pertinents thereof, pertaining 


to whatſoever Abbacy , '&c. according to the Tenor of His Ma- 


jeſties general determination , and the conditions therein expreſt, 
it has thereby annexed all the Patronages, and it is obſervable, that 


though reſervations are made, yet there is no reſervation of Patro- 


nages. 


next to the Crown by the A& of Parliament. 


Tas AS is Explain'd Crim. 


prad. Tit. Hereſie, ann. 4. 
AIXA 


Nota, That the Kings Advocat in his Summonds of Redu@ion, 
| callsfor all Rights of Patronages per expreſſum, and then ſayes, and 
true it is that the ſaid7Kirk-lands , and others Libelled were an- 
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Obſervationi upon the twelfth Parliament 


| FT Fm regulating the Thirds of Benefices is now'in Deſue- 
tude. | 7 | 


Bſerv. 1. That Mercats are by this 4& only diſcharged on 
Sunday in the. Countrey ,, and not in Burghs Royal , for 
this AF is declar'd'to be without prejudice of the Liberties off Burghs 


Rojal.z but this Diſcharge is extended to all, A& 159 Par, 1; 


Fa. 6. | | | 
Obſerv. 2. From the words, #0f being the Mercat day of the next 


Burgh, that eventhe Parliament would grant no Liberty to hold 


Fairs in prejudice of:Fairs granted _— to other Burghs3 and 
upon; this princlple of common equity , &* ne quid fiat in emulati- 
oem vicini, The Lords Reduced a Fair granted to Glenbervie by 
the King, becauſe it was upon the ſame day-that His Majeſty had 
granted a Fair formerly to Glexfarquhar, and within a mile of the 
other: - and another granted tothe Earl of Aboyn, becauſe upon 
the. ſame day, and within a mile of an old Fair at Birſe, though 
it was alleadged that the River of Dee was here interjeQed, which 


by its great Torrents, about 'Michaelmaſe, ſtopt all the North from 


coming to the Fair, and Fritſ. de #wndinis Treating this queſtion, 
confelles that a Fair cannot be faid to be in emmlationem vicini, 
where the reaſon why it was- granted, could be attributed to any 
publick Good, or Utility. It was: alſo urg'd , that the granting 
Fairs being a meer gratuitous conceſſion, the King could not be 
bound. up from granting. a-new Fair 3 and thus we ſee that the 
King eres new Burghs Royal within a mile of other Burghs, and 
erets the Suburbs of Towns to be Burghs of Barony, albeit theſe 
way be ſaid to be in emulationem alteriusz and really they are 
very. prejudicial ,.nor can that maxime hold any where , fave in 
privat Deeds done by one Neighbour to another , -principally in 
prejudice of another, but yet that Burghs cannot be ered in 
prejudice of other Burghs, and what may be faid to be granted 
11 prejudice of other Burghs, and how far this general may extend, 
is to beſeen in Fritſins de nundinis. 

Obſerv. 3. It has been urg'd that asby this "AF, theſe who had 
Mercats upon Saxday, may hold them upon a Week Day ; ſo if 
any perſon indite a Court, and cite to a day then lawfal, though 
that day be thereafter declared'a Holy-day, yet the perſons there- 
to ed are bound to appear the next lawful day, even where the 
Dietsare peremptory | ; 

Y this excellent 4 Sheriffs and other Judges ordinar are com- 
Biomac to ſearch Rebels, notonly within their own Juriſdici- 
on , but to advertiſe the Sheriffs of the four halfs about, . and 
that under the ſame pains that the Traitors or Rebels themſelves 
incur; and the recovering Decreets is' not ſufficient, but they muſt 
ſeek, follow, purſue and preſent them to Juſtice. This A@ is oo 
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of King James the foxth, 


11] obſerved, though:moſt neceſſary and reaſonable 3 'and by the. 


15 AG Sefſ.3 Par. 1 Ch.2, It is declared, that not only by Law, 
but by the nature and duty of their Office, Sheritls, Stuarts, and 
Bailics-of Regaliries are obliged to put the Laws in execution againft 
the contemners of His Majelſties Authority, as his proper Officers, 

Y this A& the Lyon and his Brethren Heraulds , are ordain'd 
t to vilit the whole Arms, and as to this part, I have Explain'd 
it in my Book -of Herauldy. | | 

By this A# alſo Letters of Treaſon are ordain'd to be executed by 
Heraulds or Burſevants, bearing their Coats of Arms, or Macers; 
which Solemnities were found only neceſſary in execution of Let- 
ters, that is ro ſay,Summonds of Treaſon, but,not in the execution 
of Inditemients of Freafon, December 5.1666.And the reaſon of the dif- 
ference feems to be, becauſe Acs of Parliament are ri? juris , 
nor can an Inditement be-c:1I'd Letters of Treaſon, Likeas, the 
reaſon of theſe Solemnities in executing of Letters of Treaſon, is, 
thar the people may take notice who are cited for Treaſon, as 1he 
weightineſi thereof” requires, which are the word? of the AF, but 
Inditements being only given to ſuch as are in Priſon, there needs 
no Solemniy z and yet for the moreſecurity, Inditements of Trea- 
ſon are alfo executed againſt Priſoners by a Herauld. 


That part of the 4& which relates to the Deprivation of Mef- 


ſengers 1s formerly Explaind , AG 45 Par, 11 Ja, 6, Only it may 
be obſerv'd , that though the Lyon by this A#& is ordain'd to de- 
prive Meſſengers by advice of the Lords of Seffion 3 yet he uſes to 


Deprive them by his own Authority, and in his own Court, and. 


though he publiſhes the Deprivation at the Mercat Croſs 3 yet 
Executions after that Puhlication have been ſuſtain'd, if the Meſ- 
ſenger, after that Publication was habite , and repute a Meſſen- 


ger, November 10, 1676. Stenart contra Hay, And though it may 


be alleadged that rhis Publication ſhould put the Lieges iz mala fide, 
as well as the Publication of Interdictions and Inhibitionsz yet the 
anſwer is,that there are publick Regiſters in theſe caſes which may in. 
form theſe who are to Tranſat , which cannotclear them as to the 
Deprivation of Meſſengers. 


"I ne this 4&#:appoints that the Juſtice.Clerk or his Deputs, 
ſhall wichin fix days after Criminal Letters are returned,deliver 
the names of the perſons Denunced, with a brief Note ofthe cauſe of 
their Denunciation to the Theſaurer 3 as alſo, the Names of ſuch as 
are Unlawed for abſence from Afſizes ; yet this is/not now in ob-' 
ſervance, all that is'obſerved now being only , that upon a Com- 
mand from the Theſaury ; theſe Liſts are given in ſo, that this A# 
1s rather forgot than in Deſaetade. | 


- By the laſt part of this AF, all Commiſſions of Juſticiary, for. 
longer ſpace than the particular affair for which it is granted, are ' 


Diſcharged; and therefore by this AF it would appear, that Com- 
Yyy - miſſions 
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Obſervations upon the twelfth Parliament 


miſſions for Juſticiary , granted for a year, or any definite time, 
and not for a particular Buſineſs, are null. | 

It is likewiſe appointed by this Clauſe, that ſuch as procure Com- 
miffions of Juſticiary , ſha!l find Caution to Re: produce the Pro- 


ceſs , and to pay: that part of the Commodity, which by the Com. . 


miſſion is deſtinated for the Kings uſe, which is moſt rational, be. 
cauſe this would likewiſe oblige theſe who get the Commitlion to 
do Juſtice , knowing that the Proceſs may be revifd , when it is 
lying in publica cnftodia, that is to ſay, in the Books of Adjournal, 
for fach Proceſſes ought to be brought back, and are uſually Regi- 
ſtrated there ; but this is oftimes negle&ed, and it was Debated in 
the Caſe, Turnbul againſt the Lord Cranſtoun , July 1678. That 
the Tenor of a Decreet of Forfalture, pronunced upon a Com- 
miſſion granted to the Earl of Dumbar, could not be proven, ex. 
cept the Proceſs were produced, whereupon it proceeded, con. 
form to this A& , ſince all that the Witneſſes could prove , was, 
that they had ſeen ſuch a Decreet, which is not ſufficient , for elle 
an unjuſt Decreet of Forefalture might be pronunced and loſt, to 
the end the Tenor thereof might be proven without. any polſ- 
o_ of quarrelling the VVarrands, whereupon 1t proceed- 
cd, | ws;=2 

It may be doubted what is meant by that part of the Commodi- 
ty which belongs to the King 3 and I conceive that when ſuch 
Commiſſions of Juſticiary are granted, the whole Eſcheat belongs 
to the King, and the Commitlioners have only Right to their ne- 
ceſſary Expence tanquam mandatariz, except a particular 2 nota 
be condeſcended on 1n their Commiſſion , though ſome are of opi- 
nion that theſe Commiſſioners have right to the ſame Znota's that 
Sheriffs have, fince they are Sheriffs in that part, 


B* this A& the Comptrollers conſent 1s re wiſit 1n all Infeft- 
ments of Feu-ferm, or Confirmations of the Kings proper 
Lands;and though there be no Comptrollernow,yet the wnen ML of the 
Commiſſioners ofthe Theſaury, or Theſaurer,ifhe were, ſupplies the 


| ſame. Hence it is that this AG appoints all Feu-ferms andConfirmations 


to paſs the Comptrollers Regiſter, which is likewiſe 'Ratift'd by 
the 171 A&# 13 Par. Fa. 6. It is fit to know that the Theſaurer and 
Comptroller had different Regiſters, but now there is but one 
Clerk to all the Exchequer , who is called the Theſaurers Clerk, 
and he keeps but one Regiſter, each Volumn whereof is divided 
in two parts, the one whereof contains only Gifts that paſs the 
a” 1G , and the other , all other Signatures of Confirmati- 
ON, EF, 


Eaſts found in His Majeſties Forreſts or Parks , may be brez;. 


ann , intrometted with , Vid. AG 12 Par. 4 Ja 5» But 


ſiace Forreſts are not now Fenc'd, it ſeems unreaſonable _ : 
ea 
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of King Faurs the fxth,' 
Beaſt ſtraying ſhould be Eſcheated , though where Beaſts. are de- 
fignedly driven into a Forreſt , it deferves puniſhment , and this 
A&@ ſeems only to ſpeak of Fenced Forreſts, for it ſays, Parks, 
or Forrefts 3 and it requires advertiſement, before Beaſts even 
- found in theſe, can be Eſcheat, Vid, Argent. Tit. des Aſſize, where 
this matter is fully Treated: | 


' A LL Ergliſh Goods may be ſearched for, and if they be not 

Sealed by the Cuſtomers, may be Confiſcated, which A# be- 
ing put in practice at Edizburgh, in anno 1664. occalioned a great 
Tumult, and the A was alleadged to be in Deſaetude. The word 
Selling in this Ac 1s wrong Printed in the laſt Impreſſion , for it 
ſhould be Sealing, . | 


Nita, This A& Ratifies only an AR of Privy-Council, which 
ordained formerly Confiſcation 3 and this ſhews how great the 
Kings power was of old in the matter of Trade, Yide A@& 24. Par. 
16 Ja, 6. which renews again this Acts 


' \/ M lab 238 r Pa: Chi... po 


"THis At is Temporary , but from it, it is obſervable , that 
as the King, may , as Superiour, call for produGtion of any 
Vaſſals Rights and Infeftments, in a Redudion or Improbation, 
' and even by way of Exhibition, which is conform to the Feudal 
Law, and to c. 24. or, Attach. fo the King may by A& of Par- 
liament, ſometime call for production of all the Rights of His Vaſ- 
fals ofKirk-lands together;as in this Act,or of all theRightsof any par- 
ticu: r place, as of the lſles AZ 262 P. 15 F.6.And I think the King 
might have call'd for them without this Act, by Proclamation, and 
a]beit it be ſaid , c. 25. Zorn. Attach, That the Vaſſal ſhall only 
be oblig'd to ſhew his Evidents once in his Life to the King ; this 
1s not now obſerv'd , and the true meaning of it is only delign't] 
.againſt too frequent troubling of the Liedges, Which as no Ca- 
.lumniouſaeſs, is never to be preſumed in the King, or His Offi- 


CETSs 
"FX A& appoints Lords of the Seffion not to be admitted tilt 
they be twenty five years of age , which agrees with the 
Law of France, Langlei Semeſtr: c. 10. and with that of Penice, 
Contar, L. 3c. 3. Whereas of old , the Rowars admitted no Sea 
-nators till thirty five , which Augeſtus retrenched till thirty, Swe. 
ton, c. 32. Vid. 93. 46 Par. 6 Ja. 6. But that part of the AQ ap- 
pointing that none ſhall be admitted Lords, but ſuch as have a 
thouſand Merks of Rent ; or twenty Chalders of Viua), is not 
now ſtrialy obſerv'd, though this was an A& to prevent the Tem- 
ptation of Bribing, and that parties injur'd by them may have ſome- 
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Obſervations upots the twelfth: Parliament | 


what, out of which they may expe& Reparation, þ judex litem ſuam 


fecertt, 

T7 antedating of Warrands of Signatures is here puniſhed, by 
; the puniſhment of Falſhood and Treaſon , three parts to the 

King, and the fourth to the party grievd; from which it may 

be argued, that where no party is grieved , the puniſhmenr can- 

not be infer'd, eſpecially ſeing in that caſe it is preſumeable 

there was nov dolyus, or Fraud , vid. cap.. 9. Statut, Robert 2, 


Toe” Reverfions be ſtriiſſimi juris ( which was the ratio du- 
4 bitandiin this AR ) andalbeit the Contra bear, That there 
ſhall be no Redemption , without paynient . of more than ten for every 
hundred. as annualrent : Yet it 1s here declared, That ter for the 
hundred ſhall be fafficient , and now fix of the hundred wilt be ſuf- 
ficient, though this AR does not generally fay, that the Configna- 
tion of the orditary Annualrent-ſhall be ſufficient. | 


Ts A@is Explained in the 62 A& Par. 11 Ja. 6. 


Y this AQ, generally all untawful and impoſlible Conditiops 
in Contra&s , ' or Obligations amongſt privat parties, afe 


diſcharg'd ig geheral , which is conform to the Civil Law; by. 


which 1mpoſlible Conditions adjected in Teſtaments , are held as 
not adjeted, or mentiotied, but armul not that patt of the Teſta- 
ment , to which they are adje&ted, 4. 10, Inftit. de bared. Inſtir. 
But in Contrafts, the adjefing of an impoſſible Clauſe does annul 
the Obligation it ſelf, 9. 4. 4e verb, obliga. I. 31. de oblig. © Ad. 
Atid the reafori of this difference is, becauſe the Law preſumes, 
that Where men adje@ itmpoflible conditions in Contracts, they are 
not ſerious, and they teſolye not to oblige themſelves 3 bur it is 
to be prefutned ,*thar all men” being ſerious in their Teſtaments, 
the adjecting_ of ſuch cotiditions. did proceed-from a miſtake. Cox- 
ditio turpis , and unlawful conditions are judg'd in Law as im- 
poflible, /. 15. de topd. inſt, atid yer in this A& the Obligation ſub- 
fiſts in Contra&tsz3 and the impoſhble , or unlawful Conditions 
thereto adje&ted , and not the Contra& it felf, are irritated and 
decldted nult3 but the particular that gave occaſion to this general 
part of the Statare, was that forne perſons did declare by a Clauſe 
in the Bonds which they took, that it ſhould be lawful: to them to 
Charge their Debitor at the Mercat Croſs of Edinburgh, and not 
perſonally, 4tid that too upon ſo ſhort a time as the patty Charg- 
et could tiot kriow ; fo that their Eſcheat fell 4 and they loſt per- 
ſonan ſtands in judicio , without knowing, ot being able'to know 
their danger 3 which Clauſe is declared unlawful and impoſſible - 


and yet it tidy be —_— this is not unjuſt, for when a man 
Fnds his Money to one livi 


ng in Zeatleyd , or the remote liles, 
| and 


of King Fames the frxtb? 269. 
and the Debitor ſuffers the day'of payment to elapſe ; it ſeems un- | 
reaſonable , that for Debts which may be very fmall , he ſhould 
be oblig'd to ſend to theſe remote and dangerous parts, to Charge 
the Debitor perionally, and the Debitor may conſtitute a Procurt- 
tor at Edinburgh to pay, & fi impmtet, that he did not pay, 
and it is preſumed, that at Edmburgh, which is communis patria, 
every man hath a Procurator, elſe Citations at the Peer and Shore 
of Lieth upon ſixty dayes, where the man is in the Indies, 
were as unlawful as this is, and the performance as impos | 
ſible. | 

Notwithſtanding of this A&, I find that a Charge of Horning | 
upon fix days, by a conſent 1n the Clauſe of Regiſtration, was 
| ſuſtained , though the perſon Denunced offered to prove that he 
could nor obey the Charge, he living in ſo remote a place, Janu- 
ary 1675, OMeldrum contra Tolgubon : and though by this A& 
it be appointed 5 that the Denunciations upon fuch unlawful Ob- 
ligations ſhall be null, and that the uſers ſhall be oblig'd to De- 
nunce, and Charge of new, according to the cuſtom of the Realm; 
yet I ſee not how this can be, for the Clauſe of Regiſtration inſert, 
being upon fix dayes, or a ſhorter time, cannot be a ſufficient war- 
rand, to Charge upon more dayes, and ſo that new Charge would 
want a warrand , except this AC of Parliament ſhall be ſaid to be 
the warrand thereof, | 


A, 7] Otwithſtanding of this Act, appointing all Executions tobe 4cT 
N ſubſcribed 3 yet in inferiour Courts, verbal Executions are |, 39; 
oft ſuſtained. TY 
Though the word Executions is not derived from pure Latin, 
or Roman Cuſtom ; yet it ſeems founded on 1. 2. ff de re Fud. 
and is derived to us from the French, who have, and do always 
uſe it in the ſenſe we do, Vid. Argent, Tit. des Executions. 


| \/ Id. AG 29 Pare 11 Ja, 6. BY" + 
B* this A& it 1s juſtly ordain'd that Compenſation be received, 4CT 
if inſtantly verified by Writ , or Oath of party before Sen- | 
tence; but that it 'be not at all received after Sentence , by way 
of Suſpenfion or Redudtion , ſo: that the -only Remedy mn that 
caſe., is to puriſue th2 Debt as accords: Which AR is extended 
to Decreets of the Seffion , as well where the Decreets are in ab- 
ſence, as where they are iz foro, July 25. 1676. Wright contra 
Sheil : fach reſpe& is given to-the Decreet of the Lords ; but yet 
if Contumacy be purg'd , it is thought that Compenſation may be 
received by way of ReduQion, Had, December 20, - - and pe- 
nerally Compenſation isveceved againſt Decreets'in abſence, be 
fore inferiour Courts: Jane 18, 1662. Earl Mariſchal contra Bray. 


Lat . Though 


250 Obſervations upon the-1welfth Parkament 


Though by the Civil Law compenfatio tollit debitum ipſo jure, and 

ſo that it may ſeem that this exception 1s ſtill receivable any way, 
even as the exception of payment , -which is receivable againſt De- 
creets of the Seflion in abſence ; yet even by the Civil Law com- 
penſatio debet opporti, becauſe it is fa#, and fo ftbi imputet , the 
Debitor that compeared not<.to propone it, I find this AG is 7 
#erminis , obſerved in Holland, vid. . Neoftad, deciſ. 95. 


ACT He intrometters with efcheat Goods as well as the Donatar 
143- are oblig'd to pay the Debt contained in the Horning , 
whereupon the Gift proceeds, 

Obſerv, 1, That though generally the Donatar is only thought 
lyable in this caſe; yet all mtrometters with any part , though 
Never ſo ſmall, arelyable, and this is a kind of vitious Intromifſion, 
which makes the intrometter lyable # ſolidum, and not in quaniues 
lucratus. | 

Obſerv, 2. That the Donatar will not be found lyable till af- 
ter general Declarator , becauſe it is only general Declarator 
that puts the Donatar in the Rebels place , as Spotſwood obſerves, 
March 20, 1626. But if the Donatar delay to purſae a Declara- 
tor, I think his negligence ſhould not prejudge a Creditor, for 
the ſame reaſon alſo , a Donatar is not lyable if the Horning be 
null , except he has intrometted 3 but if he has intrometted , res 
7101 eſt integrs , and fo his offering to Renunce. the Gift, will not 
be ſufficient, March 15 1631. Fletcher contra Kid. It hathlike- 
wiſe been found that the Donatar will not be ſubje& in payment 
of Annualrent, due after Denunciation, becauſe the A appoints 
him only to be lyable for the Debt contained in the Horning, and 
this Annualrent is due only after the Horning , March 15.1631. 
Fletcher contra Kid, But this Deciſion may be doubted , fince 
he being by the A& lyable for the Debt acceſſoriunme ſequitur princi- I, 
pale; and ifthe Debitor had got the Eſcheat himſelf, he had got- 
ten payment of all. 

Obſerv. 3, That this A& appoints Letters to be dire& againſt 
the Donatar, and Intrometters, for payment upon ſix dayes. 
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ACT BY this A& ſuch as reſet, ſupply, or intercommune! with de- 
144. .*- clared Traitors . or Rebels , are declared lyable in the ſame 

pains, for the which, they are .Forefalted , or put to.the Horn 3 
and 1t 1s ordained: that all the SubjeQs are lyable to ſearch, ſeek, 
take, .or apprehend them, till they be out of the Shire where they 
live, and to.intimat to the next Magilſtrat, ro whoſe bounds they 

. have chaſed them. | 
Item, 1f any Yagabourds or ſuſpe# perſons come to the Shire, every 
man is obliged to.advertiſe ſome. Magiitrate. 
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',,Obſerv.' To That here -the SubjeAs are obliged , withont be: 
_ ing defired: by the Magiſtrate , to ſearch for , and apprehend Re- 
bels, and-ſo the Objeftion againſt the Bond appointed by the 
Council, January 1678.  Whetein it was afferted, that no pre- 
ſeit Subjet was bound to take, or ſearch for Rebels, was a moſt 
illegal ObjeQion , expreſ]y contrary , not only to this AR, but 
to the true intereſt of the Common=wealth , which obliges every 
man to do his utmoſt endeavour to keep the Countrey-quiet:: Not 
can there be any thing more reaſonable than that theſe who enter 
in a Society ſhall promote the good of the Society , by all poffible 
means, and that theſe who have the proteQion of the Law, ſhould 
perſecute all ſuch as oppoſe it 3 and this Duty to the King, in ta- 
king ſuch as are Rebels co him, ſeems to'be implyed in the very 
nature of our Allegiance, But it may be argued ,:- that this ſhould 
only be extended to fuch as are Traitors, or at leaſt to ſuch as are 
Intercommuned , which is contrary to the expreſs words of this 
AQ, whereby all men are diſcharged to reſet Traitors, or Rebels, 
contemnantly remaining at the Horn, ſo that the reſetting all who 
remain at the Horn , is here puniſhed 3 and this A@ being de« 
figned , as the A bears, as a further addition to-the former Lay, 
muſt be extended againſt all Rebels, for the Common Law-did 
formerly reach this fr againſt the reſetting of Traitors, and Inter- 
communed perſons, 'vid. A 97 Par. 7 Ja.z. And whereas it ma 

be pretended , that this A& obliges only the Lieges to afliſt Magt- 
ſtrats in taking ſuch perſons. It is anſwered, that that was ſufhci. 
'eritly ſecured by former Laws, and this AQ obliges all the Lieges 


Y this-excellent AQ , it is provided that all Gifts of Eſcheat 
taken ſimulatly, either by the Rebel himſclf, or by others, to 
_ the behove ofthe Rebel, ſhall be null, for elſe the falling of their 
Eſcheat would be no puniſhment to Rebels , nor diſcouragement 
from Rebellion. EW i 

This fimulation may be prov'd, either direaly by the Oath of 
the Donatar , or may be inferred from preſumptions,--as all other 
Frauds and Simulations are, fince the deſign of Fraud and Diſlimu- 
lation , being to palliat and cover a Cheat, if prefumptions were 
not ſuſtained to aſtru the Simulation; | it could: neyer be diſcover- 
ed. | 


{imulat Gift, preſuzeptione juris; and yetifa Child in fewrilia, have apes 
culium of hisown, It may bealleadg'd that his Father as Adminiſtrator, 
being Debitor tohim, hehas taken his Eſcheat in his Sons Name for his 
ſecurity, but though the Children be forisfamiliat; yet by this AR 
of Parliament , there lycs preſumptio juris againſt them, if this. Re- 
' bet continue in Poſſeſſion 3 and therefore * Children muft prave 
that they have it for an onerous Cauſe, and thus is to be under- 
_ Riogd that' Deciſion of Dury , March 20. 1623, Lord Keith con- 


AZZ 2 


 _ ThefirſtPreſumption is,thatthe Gift is granted to the Childrenof 
 theRebe!l, and ifthe Children be axforzsfamibiat,it is concluded to be a 


ir 
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Obſervations npou the 1wwelfth Parliament 

tra Denbolw Where it was found that no Contingency of Blood, 
no not the being a Son, was ſufficient to infer Simulation ; bur if 
this were ſuſtained. ſimply, as ordinarly it ts, then Creditors may 
be eafily cheated, and the Donatar might ſtil] continue to have the 
advantage of the Eſcheat , though not the poſleſſion of the 


| Goods. 


Likas, by this Act of Parliament , it is expreſly provided that 
the Theſaurer may intromet with the Goods, if they be in the po. 


ſeffion of the Rebel , his Wife, or Bairns, which ſhews that the: 


Parliament lookt upon this as a preſumption to infer Fraud, 
The ſecond Preſumption is, that the Gift was exped upon the 


 Expence of the Rebel , though the Donatar was Creditor, ex- 


cept in ſo far as the Donatar made uſe of the Gift , being Creditor 
for his own ſecurity, March 11. 1624. And if yet the Creditor 
was only Creditor, by buying of Land from the Rebel, and knew 
that there was a prior Right granted to another perſon. The 
Lords Declared that his Gitt ſhould not prejudge that prior Right, 
Tune 22 1669. And if the-Rebel did once take the Gift blank, 
though he thereafter filled up a lawful Creditors Name therein, 
the Rebel procuring theGift ſo upon his ownexpence, this will infer 
it to be ſimulat , and eftinguiſh the Right, though the Donatar 
was truely a lawful Creditor, December 17. 1670, Lantoun contra 
Scot, By which it may be concluded , that though originally the 
Rebel may exped a Gift upon his own expences, ' for the behove 
of a lawful Creditor, where the Rebel takes the Gift himſelf, and 
thereafter fills up a lawful Creditors Name , that will not make it 
reconvaleſce , am quod ab initio vitioſum eſt traFu temporis non po- 


tet convaleſcere. 


That the Gift was paſt upon the Rebels Expence , 1s probable 
per- membra Carie ( viz.) The Servants of Exchequer, and Keepers 
of the Seals, except the Donatar has made Faith at the paſling of 


-the Gift, that it was truely to' his own behoye, the fimulation 


having been then ſuſpe&ed, becauſe he who ſought the Gift was the 
Rebels Son , December 4. 1669. And generally, if the Donatar 
in fortification of his Gift and Debt, offer to make” Faith that the 
Gift is truly to his own behove , this would be ſuſtained to purge 


any Preſumptions of Simulation, December 12. 1673, 

\- The third Preſumption is the Rebels retaining Poſſeſſion ; but 
_ how long Poſſeflion would. be ſufficient to. infer. this Simulation, 
48 i arbitrio judicis , for the ſuffering the Rebel'to remain ſome 


time in poſſeffion is no preſumption, even againlt a Son, fince the 
Donatar muſt have ſome time to purſue, and recover Decreets, 
but if the Donatar ſuffer him to continue very long , this is pre- 
ſuncptio juris &- de jare, for though there were no Simulation in the 
the caſe; ' yet the negligence of the firſt Donatar wonld make 
place for a ſecond, and even the Donators ſuffering the Rebel to 
| 70 Juris, for infer- 
ring Simulation, Jame - 1666. Oliphant contra Oliphant, _ " 

_ wy ere 


| of King James the ſixth 273 
| There is a Title in the Civil Law de colluſfone detegenda, which 
though it-run there only againſt Collufion 7zter domrinos &- ſervos, 
yet the whole matter of Collufion is there Treated by the Do- 
Qors ,' and it is defin'd to be ſub ſpecie litis Inſus , Vide 
Barthol. * Cepoll. de ſimnlationibus, where this SubjeR is fully Treat- 


CClo ; 

, By the laſt Clauſe in this AR, it is provided that the Thefaurer, 
ot his Deputs, may cauſe ſecure the Houſes of the Committers of 
'the Crimes, upon the expences of thereadieſt ofthe Eſcheat Goods, + 
that is like that anzotatio bonoram , allow d by the Civil Law, in 
Criminals againſt abſentsz and though the AQ of Parliament ſpe- 
cifies only that this way be done in Crimes , yet I conceive that 
all Rebellion 1s comprehended under the word Crimes z for in 
all caſes, - even for civil Rebellion, not only may the Theſaurer Seal 
rill Caution be found , but even the Lords of Seſſion will, upon a 
Bill, allow the Sealing of the Rebels Goods at the Donatars inſtance, 
till Caution be found. 


'F 7 ful ſetting of Fire in Coal-heughs is Treaſon, wid, crim. ACT 
praZ. Tit, Fire-raifing, | 146, 


T-he AR is Explain'd crim. pred. Tit. Beggars and Vaga- ACT 


bonds, 147. 
His A againſt Foreſtalling, is fully Explain'd , crim. pra@. tit, ACT 
. Foreſtallers, * | 149. 


Ais AQ puniſhing the Carriers of Wool, Nolt; and Sheep 4 CT 

into England, by Eſcheating the Travſgrellors Moveables, is 149. 
not abrogated by the Union of the Crowns, the Nations being (till 49% 
diſtin. 1 | 


His ' AR againſt Deforcers is Explain'd : cri. prad#. tit, De- 4 "if 
P 


forcement. - * N I50s , 
J's A is Explain'd , crim. pra&, tit. Art and Part , num. ACT 
. 
. I5Jles 


THis AR declaring that none but aGual Burgeſſes ſhall Traffick, ACT 
is fullyExplaind, 5 A& 3 Se 2 Par. Ch, 2. | 152, 
; . = 


Y this A& all manner of perſons , Inhabitants of Burghs, ex- ACT 
ercing any.manner of Traffick , or having Changetherin, ſhall ©: 
bear Stent Which A& was found not to extend to Indwellers, TION 
though they have-the benefit of the Mercats, and had never any 
other Reſidence but within Burgh , and have the benefit of Seats 
n the Kirks, and ſo ſhould at leaſt pay Contribution for the Mini- 
\ + WASA ſters 
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274 = Obſervations upon the 1welfah Parliament 


ſters Stipend , Farmary 11. 1678,  Fown of Aberdene:tontrd Teck, 
And by the 255 AT 15 Per. Jo 6; All ſack as have an hundred 
pounds of yearly Rent, may be rented 5, but by 276 4 of that 
Patliattterit , they are only to be Stented according to the value of 
what Retit they have within that Burgh, and not. accotding to 
what they are worth elſe-where; but it may ſeem that by the 
275 AF, all who:have an hundred pound to ſpend, ought to be 
Stented ; that therefore Indwellers are to be Stented, thobgh they 
have not ati hundred pound of Rent in Houſe-mai}, or Frade, for 


* the Ad fayes, if they may ſpend, and not 1f they havez and there- 


fore that the perſons who come in accidentally to live in Town, 
ſhould not pay 3. yet if they. haye no other conſtant Dwelling, 
fave itr Burgh, that in, that caſe they ought to pay , becauſe it i; 
Juſt , alt. Subje&s ſhould bear, ſome burden, and they bear none 
elſe-where , to which nothing can be anſwered; but that the A& 
otdains only fuck to be Stented, as have Rents-and Livings copy- 
SE: | be | 

 obſerv, That by this A& one of every Ctaft is to be exeemed, 
as His Majeſtjes Servant , from all Taxation, Watching, and War- 
ditiz,- faith as the Kings Tailzour , His Smith, &c. And yet this 
A& does not exeem them actually , but only allows His Majeſty 
to exeem, if He pleaſes, ſo that except theſe be afually exeemed 
by theit Gift, this A& will hot exeem them. This priviledpe is 
renew*d, AG 275 Par. 15. Ja. 6: And His Majeſty by His Gifts 
to His Work-men, declares them to be exeem'd, conform to theſe 
As, whereupon-the Countl in 440 1680. did find they ſhould 
not be ſtented ; and all theſe priviledges are agaiii Ratifid in the 
Parliament, 1581. But there being a Declarator raifd of theſe 
priviledges before the Lords of Seffion in a,#o 1684. It was objedted, 
firſt, That beciuſe theſe Ads belhg made In favours of the Kings 
Servants , whilſt onr Kitigs livid id Scotla#d , and they actually 
ty'd to Service, the faids Ads ſhould not now take place , but 
ſhould ceaſe with the Service , whereupon they are found- 
ed. I 
. 2. Though Wrights, Maſons, &c. Who are actually at preſent 
ty'd to ſerve, may plead this priviledge, yet the ſame. cafitiot 
-be crav'd by the Klngs Barbets, Shoe-makers, &c. who never 
ſerve. | | 

3, The faid Exemption could extend no further than to the va- 
_ lue of tlie-itnploytitent they had from the Kingz bur if the Kings 
Smith , ec. have from the people , , the imployment that 
other poor Smiths ſhould have , it were not juſt that he ſhould be 
exeem'd, which were .to make them pay the value of the Itnpoli- 

tlors thit ftrould be” put upon him. | 5 
_ -4+ That theſe Laws could not excem from paying; for their 
. other Trades 3 $6 thatif the Kings Maſon be likewiſe 2 Vintner, 
he ſhbuld pay for his Faih in that Trade, | | 

5; Theft Att of Parlianient could only. free froni Watthing, 

and Wardibg , which afe inconſiſtent with perſonal pm 
| / ut 
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1117 of King Favirs the farh 


but ſhould not be extended to Stents and Itmpoſlitions ,, which 


wete not; wal before thefe Aﬀts, fince the Fre words of 


Laws: are ordinarly* reſtricted tof what ordinarly bappens it the 
tirhe. -/ | | 

6. Though theſeFxctaptiors conld ſecure againſt Tnipoſtrions 
liid on' by the Towt\”, Yet they cannot ſecure againſt Impofitions 
laid on if Parltartent by voltntar offers, made by the Subjeds 
themfelves, in which thoſe FradGmer rſt be confidered as volun- 
tary Offerers , as well as others , ſmee they are re-preſented in. 
Parliament as well as 6thers: And tm-which A, Colledges and 
Hoſpitals are only exeem'd , and not they 3 this Debate 15 as yet 
come to-no Decitior. | d 


TDY this Act the Craftf-men' livirig m Suburbs of Free and Royal 

Burrows, are difcharg'd to work, and their work declared 
conftcable 3 but this A& ts not exterided to Subatbs , that are 
erced in a Burgh of Barony, fot theſe are privitedged by their 
ereRion, and are not meer Suburbs, but diſtin Juriſditions, Jx- 
dy 21: 1629. abd these is a Decreet arbitral betwixt Edinburgh and 
the Suburbs, wherein there is a Liberty allow'd to theſe who live 
in theig Suburbs, to work to Strangers, but not to Townſ-men. 
This A& of Parliament has likewife beett, extended, not only to 


Suburbs, but to all who were within the Liberties and Priviſledges | 


of Burrows Royal, though the ſaids places be not.properly Sub- 
urbs, and that the A of Patliamerit di{chatges only the exerciſe of 
ſuch Crafts in Suburbs adjacent to the fards Burrows, Fly 7. 167x. 
Town of Stirling contra Polmais, whote Tennents and, Tradſ-men 
in Saint Nzn1ans lived a mile from the Town ofStirling, vid- etiam 


Durie eMarch 21. 1638, atid the reafon of this Decifioti was, becauſe | 


ſuch Un-free-men as live within the Priviledges, do as well abſtra& 
the Trade of the Inhabitants, as thofe who live within the Sub- 


%* 


urbs, 


It may be doubted whether, ſince this A& of Parliament allews - 


ofily the Provoſt atid Bailies, or the. Officers to intromes with, and 
Eſchear the materials ſo wrought, if therefore the Craftſ-men with- 
in Towns may itittomet, they being neither named in this allow. 
ance ; and hfcauſe they are too intereſted to have had this power 
committed to them. ae | 
It may be alſo doubted whether , though they may Eſcheat the 
Goods, when they are aQually taken, if they may by vertue ofthis 
Act,purſue theUn-free-men; for though thete be no ſuch warrand in 
this AF; yet it ſeems tit without Wi this allowance, the Privi- 
lkdge granted by the A&, would be uſeleſs, fince it would put them 
wp more Servatits to catch the Inbringers, then the Priviledge 
YELETVES, | | | | 


T7 1. Net's oh AG? 74 Par. 145 Jay.2e © crim prath. Tit. Rev 
-Y taiffions. | | wa x 
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Obſervations upon the twel[#h' Parliament 


His A& diſcharging the Tranſporting of Skins forth of the 

Realm, wader pain of Confiſcation, 1s ſtill in force; and was 
introduc'd to encourage our own ManufaQors 3 theſe Skins when 
carry'd out , being wrought: by ſtrangers into ſeveral ufeful Com. 
modiries, and ſold back to our ſelves at great rates 3 _: though thi; 
AR diſcharges only the carrying out of Calf-Skins, Hudrons , and 
Kid-Skins, yet by the 178 A@ 13 Par. Ja. 6, This is extended to 
all other Skins; and though by this A&, the Confiſcation is to be 
for His Majeſties uſe, yet by that AG, the half belongs tothe Appre. 
hender. 

Obſerv, 2. Not only the Tranſporting, but even the packing 
and pielling is found to be aſufficient ground of Confiſcationsfor pack- 
ing and pielling is preſazptione jaris,concluded to be inordertoTran{- 
portation 3 bart it is not preſuzpiio juris ©: ae jure ,, fince to elide 
the Confiſcation, it is ſufficient to alleadge that the Skins were pack- 
ed and pielled, in order only to-an inward Tranſportation from one 
place of the Kingdom to another. TLLLD 

Obfev. 3. That by the 45 A# Par. 1 Ch, 2, The Exportation 
of all wild Beaits Skins, and Shorlings , are expreſly diſcharg'd; 
and by Shorlings are meant, Skins which have the Woy pluckt 
off, and comes from the word Shearing 5 but by that AF, power 
is given to the Exchequftr to give Licences for Exporting ot Skins - 
as they ſhall find cauſe 3 and rhough the power to grant ſuch Li- 
cences , may ſeem to caſt looſe all theſe As, it being very pre- 
ſumable that they would be purchaſt_for Money ;- yet that was 
thought neceſſary, becauſe if our Tradeſ-men knew that no Skins 
could be Exported, they would leſſen the price as they pleaÞd, 
and ſometimes the Tradſ-men cannot make uſe of all the Skins in 
the Nation , and Skins area conſiderable part of ſome mens Rent; 
nor ſhould the Exchequer give Licences 1n any other caſe. 


His A@ renews the.54 A& 6 Par. Queen Mary, Diſcharging 

all perſons to Stop the way to Free-burrows, or Sea ports, un- 
der the pain of being purſu*d as Oppreſſors , and ailows the Lords of 
Seſſion to purſue the Contraveeners ſummarly without any Aſſize; 
which A& was neceſſary, becaule all aftions of Moleſtations, ſuch 
as this, was formerly ordain'd to be try'd- by AflizF, and before 
inferiour Judges, 11 A Par, 42 Ja. 6.* From which AR theſe 
Tryals are excepted. , becauſe of their great importance, and that 
they require preſent expedition; for which cauſe the Civil Law 
allow'd ſeveral Interdids againſt Ropers igh-ways , Yd, tit. 
io. I. 3. f.6. By the 38 A@ 1 Par. Ch. 2, All High-wayes to Mer- 
cat Towns are ordain'd to be twenty Foot of Meaſure, and the 
Juſtices of Peace are ordered to ſee the High-wayes made to have 
that Latitude at leaſt : and by the Civil Law , via privata debet 


eſt offo pedum in porredum &. 16, pedum in anfraum 1, vie laitndo 
Jj- de ſervit, pre. ryſticorum 'via -autem Publica ſeu ay wag tam lata 
eſſe debet it currus obvii ſibi invicem. cedere pojſint 


pol. de ſervit, 
| ruſticis 
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" of King James the ſexth. © 
roſticir cap. Zo I find*this Law for ſecuring the High-wayes to 
k oyal 'Burrows-was very old in France”,  Argemtorat ,. pag. 201. 


where be very well obſerves that Ita fit nt iu que ab agris payoe- 


cis \aut pagis inchoantur licet in nercatum ducant pullica dici non-de- 
beat cum 4 mercatu ad mercatum non ducant ut. hoc textu ſed eſt ab 
urbibus incipiunt nec tamen in urbes ant alios mercatus ducant publica 


| hac quidem lege non ſunt, I find always that Ways leading to 


Burghs had a particular privileage , by the Go Law. 


Tl FY: allows the Admiral no more Juriſdiction than he ex- 
erciſed before the death of King Ja. 5... Notwithſtanding of 


avy Specialities contained in their Infeftments,” and it may be 


_ doubted whether the Admiral is to prove when he is challenged, 


that that for which he js challenged, was exerciſed by his Predecetlors 


"in the tiwe of King Ja. 5, Orif ſuch as Challenge the Admiral, 
are to prove what was the cuſtom'then. But the Admirals Jurif- 
.diftion 1 isnow fully clear'd by the 16 46 Par. 3. Cb, 2. 


His Att is Explain'd, Ac concerning Proy ſte Ch. 2 2 Par, 
I Seſe. c AZ5h 


Ko 


King James oy, ſth, Parliament 12. 


was made at the deſire of. the General Afſembly,-as.our 


| Tx AQ diſcharging Mereatwedd Fairs'on the Sabbath day? 


with 


and though theſe be BO; OY St rms 


Hiſtory obſerves, Vid. ipod Fnſtory of the ATP 
tion, BAS 6 pl 


IE _ 
4 
i ©] 4118 T3 


F Hs Aa appointing ſuch as contemn the Rs of the Kick, 
to be Denunced Rebels, is Rill-in force, though it relates on- 
ly to the Decreets of Preſbyterics,,..and Preſbyterian Jucigpe 


by 


need to /nf ns 
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; = yet the -— Haworth 1666. did. Oy 


ow + Miniſters vpeade with the laqeliton then laid on, 
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278 Obſervations upon the thirteenth Parliament 


ACT [T is obſervable from this A& , that ſome Crimes which are not 
164. * Capital of their awn Nature, become Capital. by. reiceration, 
. though many Civilians doubt of this point, and yet creſcexte walitia 
creſcere debet pans ,- l. 4. C. de ſervis fugit & plus panitur qui ſepius 

deliquit , 1. 8. $.2.G. ad I. Fl, des pub. 


ACT WD yY.this Aitthe pains of ſuchas find Caution toanſwer in Criminal 

166. Dyets,and report Criminal Letters,for Lawborrows are hightned, 
everyEarl orLord two thouſand Poundsevery great Barona thouſand 
pounds; every - Free-holder a thouſand merks 3 eyery Feuar five 
hundred merks , and theſe are called in our preſent ſtile, the pains 
of the new A@ of Parliament. _# 

Obſerv. 1. That it has been debated from this AR, whether this 
Caution ſhould be found according to the quality of the Purſyer 
or the Defender ; as for inſtance, if an Earl were purſuing a 
Feuar, ſhould he find Cautioti according to the ſim ſpecifi'd for | 
an Ear], or for a Feuar, and it was found that Caution ſhoyld 
be found for five hundred merks only, according to the condition 
of the Defender. 
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ACT 
I69, 
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« D 


au of King James the faxth, 
Remiſſians are at preſent Repiſtrareg in the Thefaurers Regiſter, 


conform t0this A, and in the Secretaries Regiſter alſa, as all Pa- 
pers are that paſs His Majeſtics Hande 


Hough this inchides the Members of the Colledge of Juſtice 
| in the priviledpes granted to the Colledge of Juſtice with 


the Senators ; yetof late by the 8 A@ 2 Sef.'2 Par. Ch. 2. Free- 


dom from! Impoſitions is renew'd ta the Senarors only, + id, ob/ 
on that A&, where it is Debated, that though Advocats be not 
' there mention'd, yet they are not thereby excluded. 


T would ſeem by the Narrative of this AR, that all Patronages 

] Gifted after this Af , ſhowld be diſcharged 5 and yet the AQ 
diſcharges only fuch as are granted without the conſent of the Be- 
nefic'd perſons; nor _can I ſce how theſe Patronages ſhould have 
been dedard null , for. want of the Benefic'd perſons conſent, finge 
the Beneficed- perſon being once provided, the Kings Diſpoming the 
Right of Patrogage , could pot prejudge them who were already 
entercd ; though t 
the great hazard of the perſons provided, for they being once enter- 
ed , no poſterior Right could prejudge them, and Declarators up- 
on prior Rights might have prejudg'd them however but it ſeems 
that the reaſon why the conſent- of the living Incumbent is requi- 
ſite , is, becauſe it. is preſuwablethat he would, agd could infarm 
truly to whom the Patronage belopg'd, and in all Church Penefices, 
when Diſpon'd, ether the Demiflian, Reſignation, or conſent of 
Church-men, has been thought xequzlite. | 

The Statutory part of this 4F was wrong Printedin Skeens Impreſſi- 
on, for whereas it fayes, '7 Lat all ſuch Rights, wherethe Beneficod per ſort 
was alive, and theiv conſent had, and obtained thereto, ſhall be unll: It 
ſhould have ſaid, Not had aud obtgined thereto; but this ishelped in 
the laſt Loprefion,' | b 


14; Crim. Pra. Tit. Murder. But it is fit to add, that 
this A# ordaming ſuch ' as frrick: , or hurt a man within 
the Kings Palace |; to be puniſhed with Death'.,-is conſonant to 


Oo 


now obſolet and innovated by this A@ of Parliament 3 and yet[1 


Bbbb 2 ' think, 


ACT 
172; 


he AR ſays, That theſe Rights were granted to © 


280 


ACT 
174. 

ACT 
I75e 


(own. AS 
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Obſervations pon the thirteenth Parlt 


think , that even by this 4 of Parliament, he who firicks 


any man in ſelf-defence , _ would nor die” and if the King 


be abſent, ſome think that Statuts puniſhing Offenders within the 
Palace , extend not to fuch caſes , as Placa. |, 1. Fpit. deli&, cap. 
8. Though Merochins does. extend thoſe Statrtes , Even to that 


, caſe; bur to prevent this Debate , this AF 173, bears expreſly 


The King's Palace where His. Highneſs makes His Reſidence for the 


time, and it exprelles the Inner-gate, to cut offthe ordinary Debates, 


de confiniis pelatii,, - _ | | 

Though this Crime may be-purſu'd Criminally, yet the Lords 
may take a Precognition of it , te the end it may be known how 
far they will remit_the ſame to be puniſhed by the Crinimal Judges, 
in ſo far as concerns. the (tricking any man in their preſence; as in 
Sir Fokn Hay's caſe and Sibbalds, | ” 


Id. Crim, Prat. Tit, Remiſhons. Fid. / upra ol ſerv, on AG 74. 
Par, 14 Ja. 2, | | | 


J- would ſcem by the Narrative , that only ſuch Writs as were 

not Written by Notars and common Clerks, who are notourly 
known, . ſhould: have been declar'd null for want of the.. Writers 
Name 3 and. yet the Statutory. part declares all Writs to be null, 
without exception, which want the Writers Name. 


Obſerv. 1, This AF is not by the Lords fonnd to annu] Seaſines, 
and other A&s of Office, Written by Common-clerks and Norars, 
though the Writers Name be not deſign'd in them, but only Writs 
amongſt privat parties, F#re 6.1634. | 


 Obſerv. 2. That though the Writers Name be not condeſcended 
on, yet the Lords will allow: the Uſer of the Writ to-condeſcend 
who was the Writer 3 and though this A& of Parliament appoints 
that, before the inſerting of the Witneſſes 3 yet ifit be inſert in any 
place, it is lufficient - and though the AZ appoints that it ſhall 
condeſcend upon the V Vriters Name , particular remaming place, 


and Diocy ; yet Diocies a:enawonly condeſcended on, in Inſtru- 


ments of Notars;,/; but ſtill there-muſt be ſome Defignation beſide 
the Name and Sir-name , ſuch. as. 4. B, Servitor to-fuch a man, 
which is ſufficient; 3. and if there, be moe. of; one Sir:name , who 
where Servitorsat that time ,. yet isnot the Uſer of the; V.Vrit ob- 
lig*d to condeſcend which of the Servants.it was , but he: who of- 
fers to. improve the: ſaid V Vrit,, muſt. relevantly; alleadge that of 
the Date, of that Bond, he whoſe Servant the Y Vriter is Defign'd 
to be, had no Servant at that, time, who did. write ſuch. a.-band; 
and for. proving, ofthis, muſt produce the Hand-writs of, all. theſe 
Servants. at that- time, February 7. 1672. i Kirk bill contra. Kell. 
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p T. was Debated upon this 4 , whether - the Lands of Duncow, ACT 


though here annexed by a'publick Law , were fuffictently an- 
nexcd, ſo as to exclude the Ear! of Nithiſaale, who pretended that 
a year'before this AF he had a valid Right, 'under the Great-Scal 
from the King , and ſo could not be prejudg'd by a poſterior an- 
nexation , which behov'd to be ſave jure quoad him: To which 
it was Reply'd, 'that this annexation being by apublick Law, was 
not of the nature of Ratifications , which were ſalvo jure 3 and 
ſuch 4s of annexation were 1n efte& the Kings Charter, and be- 
- Ing granted by a publick AF of Parliament; 1m favours both of 
King and People, they could not be taken away , but by another 
AF 'of Pathament, & fibi imputet , he who had the prior Right; 
and compeared not at the time of this publick Law, and objected 
It ; butnow after ſo many years, the King had/at Teaſt preferiv= 
ed a'R.ight, by vertue of this A#, this cafe was not decided', but 
the Lords 1nclined to think that there was a great difference be- 
twizt original annexations,; where ſpecial Lar# fire annexed, as 
_ falling in the Kings Hands by a ſpecial Forefalture, or other cauſe 
which they. thought could not be quarrelled, by the Seffion , or 
other Inferjour Judicatory ; and general A#s--where Lands for- 
merly annext, are only repeated, ſuch as this 1s, in. which Lands be- 
longing to privat partics; may beby miſtake repeated, | 
Nota,''i' The Lands of Duxrcow, annexed by this 4F!, came to 
the King upon Forefalture of Robert Lord Bozd, anno 1477. 
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179, 


ACT 
178. 


179. 


IIS 
ws, or 


41CT JT is obſervable , that by this A@ the Dean of Gild is founded 


180, 


ACT 
ICI. 


. ACT 


182, 


£34 + 5, GE 
ON 


in the power of judging all Cafes betwixt Merchant and Mer- 
chant, and is here declar'd to be the moſt competent Judge, be- 
cauſe the moſt knowing Judge in ſuch caſes, and declar'd to have 
the ſame power that = like Judges have in France and Flanders, 
and 1n. France ſuch Caſes are Judgd by theſe who are call'd les 
conſuls des marchants, The Lords have found that according to this 
AQ, the Dean of Gilds Court is a Soveraign Court #x ſao genere, 
and not ſubordinat to the Towns Court, July. 21. 1631. and they 
uſe to: Advocat Cauſes from the Admiral, to the Dean of Gild's 
Court, upon this AR, it being declar'd that he 1s. Judge to all aQh- 


ons betwixt Merchant and Mariner, though it be alleadg'd by the 


Admiral, that theſe general words ſhould be reſtricted by. the na- 
ture of the reſpeRive Juriſditions, and ſo the Dean of Gild ſhould 
be only Judge competent betwixt Merchant and Mariner, in caſes 
which fall out at Land, but not at Sra, 


[ He A& related to here »is the 36 £@G 3 Parl, Jei4. 


T'is obſervable from this A& ; that it is there declar'd in gene- 
neral , that Ads of Parliament ſhould only in reaſon and equity 
extend . ad futera , for regulating future caſes; for though De- 
claratory Acts may oft-times extend ad preterita; yet Statutory Ads 


| ſhouldonly extend. ad futura. "ER 


ACT 
183, 


ACT 


I 84. 


"His A& differs not one:word from the170 Act of hes ſame 
[Parliament, and has been only repeated here by miſtake. 


T)Efore this Aa; Tuch as were at feid with--one another; uſd or- 

dinarly to fight: together upon. the: Streex of Edinburgh, and 
uf'd torbeat the Magiſtrates , or: their- Officers when they came to 
red them ; - and that truly: gave riſe to this AR, though:the Nar- 


rative .here bears only;'that ſeveral perſons 'uſed-jo Deforce thei 1 agi 
| ſtrates in their Execntion of their'own, or the Councils Degrects. | | 


- By the AR it is-declar'd, Thet whoſoever difobeys, "br oppoſes the 
Command” of the Provoſt 'and" Baillies. of Edifiburgh, when they are 
Executing the Kings Commands, or Letters from the Seoret Cound, 


"\. or Seſſion, or the Ordinances of their own Burgh 


all be op bed bs 
Committers of Deforcement, as Seditions ant Pk berr arte Common 
ms Ft oro 6597 as, Oh an TS Of Aa; 
© Tthas been fbund that raked alfiſtaricy af ach Tumiſts, with- 
out Atins , is or puniſhable by Death, tliough a pet (Ye killed 
in the Tumult, December 1666, ' But Convocation at all ſach'Tu- 
mults with Arms, is puniſhable by Death, ifa perſon be _—_— 


. 
PR OT ROE COPS,” - Ee 


Kg Pains the Path, 


ed, as, was found , September 1x, 1678. And the ating any 
ching, either by word or deed, was found to infer Death. 


Otferv. That the uſing Fire-weapons within Town is diſcharg- 
ed by this Ac; and long weapons, that is to-ſay, Halbards, Picks ec. 
are only allow' d, left innocent perſons paſling-on the Streef®might 
be kill'd , but yet if Souldiers ſhoot in defence of their Priſoners 
on the Streets, they are not. puniſhable 3 and this A& was found 
not to militat againſt the Kings granting Commiſſions to the Ma- 
oiſtrates of Edinburgh, to raiſe a Company with Fire-locks within 
Town; for the Att diſcharges only Fire-locks without the Kings 
On and a Commiſſion 1mplys his conſent. | 


& 


1 He AR here related to is the hs AG 12 Par. Ja. 6; "ACT 


II. 


© Þ fv a8 @s Explain in the 5 A8 Pur. Fi, 6. +4 ET? 
| 107. 


Vu 0bſ. on ' the 29 A Par, 11 Ja.6. - 4ET 

' 189." 

He Abbacy of Daenfirmling was Diſpon'd by Fa. 6. in a 4 _ 

morning; Gift to Queen A»». This Lawyers call Morga- | 

neticums and King Charles the Firſt was Inteft in theſe Lads; ww 

heir to/His Mother. 

Obſerv, 'That this Confirthation: was orvder! the Great Seal, and 

under the Seals and SubEriptions of the States. 


\ Iu. 
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King ow te ooh, Parl, ths 


His AQ ſeems very ill cunts : fe it appears that wil. 

ful hearers of al ſhall be executed, tothe pon ſoon 

© they ſhall 'be found guilty,, or. dec Jared d Fugiayes, fince no 

man by 7 whe Jan Is upon his FR: cad Fugitive, 
except in.the caſe of Treaſons, And wk aring of of Maſe 1s. not 
Treaſon, even by tl theAR. -_ 

Obſerv, 2.. That 3s'this Adis conceiv dy atierwifal hearit'? 3 or 
concealing, i is puniſhable by, death, either by Convition, or being 
denunced Sugniye Iafore che 9rd Grpenhy or we rp of Pri- 
vy Councik: T 

| «Y- has. withal. al hear are able. arſe the 
Kol go was added hecauſe re only pit 'out of curio- 
 fity,.or-may be orttfont by Secddehe., _ inal things that: con- 


cer Religion, ſpecial Hereſie owning and continuing , makes the 
Cccc z Crime 
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84 


ACT 
194+ 


ACT 
195. 


Crime #bi herent dogmatibu 
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s ſuis 5, and therefore the De 
purge himſelf by his Oath as to his intention, which cannot, be 
otherwayes proven 3 and « fortzorz, I think this ſhould hold with 
theſe that are preſent/at Conventicles , either in Fields or Houſes, 
fince thele are leſs Crimes; for they being men of known good 
Princſhes "may go to'get intelligence, or from curiofity , but 
it is ſafer to intimat "this previoully to ſome of the Kings Ser- 
vants. Wy TA | 

-- Obſero, 4. It 1s generally obſery'd, that all theſe AQs concern. 
ing the Maſs, wereof Deſign ill coficeiv'd by Chancellors Setons in. 
fluence-, as 1s reported,” and that'by them this Crime can never be 
proy'd , ſince it can-only be provd, 'per ſocios erimiris, and theſe 
cannot be admitted Witneſles ; bur this 1s a miſtake , for there 


may be many preſent out of curioſity , or the apprehenders may * 
' be Witnefles, and evenſuch as were preſent-upon deſign i»'grimi- 


nibas occultis, may be received; ſince when Law allows any thing, 
it muſt allow the means by which it can be prov'd; and in Here- 
fie , leſs probation is'ſufticient, than in other:Crimes, Clarys '$. He. 


relie, 21m. 20. 


Y this AQthe Liferent-eſcheats of Papiſts'being denunced, are 
declar'd to belong to the King, though ordinarly the Liferents 


* 


fall to the reſpeRive Superiours 3: this 1s again renew'd to the King, 


4 


A 197 the fame Parliament» 


. LL Erc&ions of annexed Property of the Temporahities /of 
{” A Benefices , "are; here declared: inull:, except! as to the Lands 
excepted in the AR off: Annexation; ' 1587, which it ſeems muſt 


be underſtood , even though DifloJution proceeded; for others - 


wayes there needed nat-an. AQ_of Parliament,...fince-all-Diſ{po- 
fitions of annexed Property without Diſſolution, are 7p/o jure null; 
but thereafter all ſugKTEreRiors, are: for-quieting:-the minds of His 
Majeſties g60d Subjefts ſecured and confirmd at*theReſtauration 


of Biſhops, A@ 2 Par. 18 Ja. 6, 197 Se 
GOT - 1 5 þ<5 7 . V8 > avi 


: Bi x Gs £ a #* bg :- 
atk ch as belang in Comman to all, phe Dig 
| nitier bf a Chiptbr, and whereof each of them had/ a part of 
the'Stipend{ to whith cotmor Kirks the/Chapter jd nor pres 
ſent as: Patron; but did -tlominat and collate; yapon the. firlt ſupprel- 
ſion of Popery they were to be conferr'd to Miniſters as ordinary 
Renefiees5.2and the Kilngy- orfuctoat had Right fron him, became 
Patxon;as;coming>id place! of ths Popiſh Clergy ; '' add'by thi 
to Miniſters. who ſhall ſerve the Cure 3 arfd the reaſon 4 becavſe 
there- y thei 4# 22\Pari" Fa; 6. 
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"of King Fames the foths 


T His A& ordaining the Eſcheats and Liferents of Excommunicated ACT 
perſons tobe null, if granted to their near relations, ſeemsſa- 197, 
rfluous , "becauſe the ſame was formerly Statuted in general by 
the 145 4@ 12 Par. Ja, 6. Nor find I any difference ketwixt 
the two Acts, fave that the Eſcheats of other Rebels are by that 
Aa declared null, if purcha('d by their Friends, or well-willers; and 
this Act declares only the Eſcheats of Excommunicated perſons null, 
if granted to their Bairns, or conjun& perſons, ſo that it ſeems 
the Eſcheat of an Excommunicated perfon could not be declared 
pull, though Gifted to a confident perſon, fince a confident per- 
fon and a conjundt are different, for Blood only makes conjunR 
perſons, but truſt makes confident perſons, 


#4 


a 
— 2X > -._* 


\ Id. obſerv, on 83 Act 6 Par. Ja 4. S a 
| 198. 


T3 by this AQ, when Manſes and Gleibs are defign'd out 4 C7 
A of Church-Lands only, the reſt of the Heretors of Kirk-lands 199. 
are to contribute for the relief of him, out of whoſe Lands the De- 
| fignation 1s made 3 yet this was extended-iri anno 1644. by A of 
Parliament , for the relief of theſe, out of whoſe Temporal Lands 
cſignations were made , who .were therein to be reliev'd by the 
Heretors of other Temporal Lands. I find that Lands mortifi'd to 
Colledges ceaſe not thereby to be Kirk-landsz and therefore were  * 
found lyable to relief as other Kirk-lands by this Act, February 
12. 1635. But Dry obſerves there, as the reaſon of the Deciſi- 
on , that theſe Kirk-Jands were Feu'd by the Colledge for a ſmall 
Feu-Duty ; and therefore it was more juſt that they ſhould have 
been lyable to relief, as other Kirk.Jands ; and ſo'it may be yet 
doubted, if Kirk-lands mortiff'd to Colledges, and remaining with 
them , would be lyable to this relief. 


Y this A& no Penefic'd perſon under a Prelit, may ſet longer 4cT 
Tacks than for 3 years, and a Biſhop is allow'd toſetTacks of his +4955, 
Tiends for 19 years, and an inferiour Prelat for his Life-time, and 5 
years thereafter, AF4 Par. 22Fa.6.But becauſe ſome thought that that 
AS did abrogat this 4&, as if Prelats-needed not the conſent of 
the Patron to ſuch Tacks for nineteen years , or five years reſpe- 
Qive 4. -therefore it is expreſly declard by 15 4&@ 23 Par, Ja, 6. 
and even theſe and all other Tacks fhall be null, if they be ſet for 
longer than three years , without conſent of the Patron , and that 
the 4 AG Par. 22, did ftill preſuppoſe the conſent of the Patron, 
though it was not there expreſt, which was moſt juſt , forfince it 
is the Patrons intereſt, that the Cure be well adminiſtrat, and that 
he may get an able man after the Incumbents Deaths it was jaſt <= 
that nothing ſhould have _ rr without his conſent , and for \ 
| that 
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that reaſon, Clericus nec reſignare nec permutare nec penſione onerare 


pote## invito patronoz . as is by the Canon Law ,. tor by . that : 
Law , the' adminiſtration belongs to the Patron , zec ab ejus diſfo- | 
ſitione auferri p2ſſunt,Can. rationis, 16. q. 7: andby that Lawhe was F 


to be alimented outof the Rents of the Benefice , if he fcll poor, 
and the perſon preſented was to give his Oath to the Patron, tor 
preſervation of the Temporals, | | 
This conſent may be adhibite by the Patron , either before, or ] 
after the ſetting of the Tacks, c. 20, de jur patron, dubitatur ;, { 
whether a Patron may lawfully authoriſe a Tack ſet in. his own - 0 
favours , fince his accepting is equivalent to a. conſent, and he can-: { 
not beauthor iz rem ſuam, \ 
l 
t 


Though Tacks ſet for longer ſpace than three years be oull by 
this 47; yet if they be ſet for longer time, they will be ſuſtain. 
ed, if the Tackſ-men reſtrif them to three years allanerly, July 
18, 1668. Johnſtoun contra Howdoun, evenas though a Bond want- 
ing Witneiles be null, 1f the ſame exceed an hundred pounds, 
yet it will be valid if reſtricted to an hundred pounds, and this t 
ſeems to be received with us as. a general principle in the interpre-_ pw 
tation of all Statutes, both as to time and ſums3 and therefore L 
though by the 36 A@G Par. 3 Fa. 4. Tacks of the Rents of Burghs 


be declar'd null, if fet for Jonger ſpace than three years, yet by 
the ſame reaſon , they ſhould be ſuſtained, if reſtricted to three 
years, | | p 
ACTS ; 
201, & The Ags are Explaind in the 36 AF 2 Par, Fa.6, ; 
202. 
CT "M% defign of this 4 has been, as I conceive, to ſecure ſuch : 
A as had intrometted with the Kings annex*d Property ſum- 
203- marly, by vertue of the 4x A&F11 Par. Ja. 2, Becaulc it is pro- ; 
bable the Warrand granted by that Act, was thought dubious, , 
and ſomewhat ſevere in the Analogy of Law, vid. obſerv. upon that , 
AR. A Provoſt is in our Law no Prelat z and therefore Tacks , 
ſett by bim are null, without conſent of the Patron , Hope Tir, Y 
Kirks. | | | 
ſ 


ACT His Diſſolution of the Kings annex'd Property has ſeveral 
204. ſpecialities 1n it ,, as rhat.it ſhall not extend to the ſetting in , 
Feueferm of. Caſtles, Forreſts, Coal-heughs, and Offices, ec. But 

that theſe ſhall remain inſeparably annex'd to the Crown 3 and 

from this it may be obſerv'd, that to this day, all Caſtles, Palaces, 
 Weods, Parks, Forreſts, Paſtures, Coal-heughs, and Offices, are 

to remain inſeparably with the Crownz and therefore except they 

be exprefly diſlolved, they fall not under Diſſolution's This part 

of the Adis renewed by the 235 A# 15: Par, Je:'6: This Dif- 
ſolution is likewiſe only in fayours of kindly Tennents, and an- 
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cientP offeſſors,and of ſich as ſhould: pay their Compoſition betwixt 


fa 


and the firſt of Azgyſt, 1595. 


This At is Explain'd, Crim. Prad.T it Injuries, #1. 6: 


Y this AQ the Duty granted by 'the States to the King upon 4 CT 


Boe: is to be \chargd for by Letters of Horning ; and T1 
find by AQ- of Council, February 21. 2581, That a'Commiſſion is 
oranted to the Kings Maſter-houſholds,' to break-up-rhe Doors of 
ſach Merchants , as-refuf-d to let 'the Kings Servants Taſte their 
Wines, to the end they might chuſe the beſt for ' the Kings own 
uſe, but this certainly preſuppoſed that the King would pay for 
the Wines. FI 


Rom this and many other Ads, it is obſervable that the Pars 

" lament may, and.does by a general Law, annul Rightsgran- 

ted to- privat perſons, without calling them, and without the ha- 

_ zard of the At ſalvo , though any one privat mans Right cannot 
be declar'd null by the Parliament, without citing him. 6 


Y this excellent AR, a Horning. or Eſcheat following thereups. ACT 


on, cannot be taken away, and declar'd nult upon acquittan- 
ces and Diſcharges, which werealleadg'd to be prior:to the Horn- 
ing, ſo that the Eſcheat could not fall, rhe Debt being pay'd, ex- 
cept the producer. of the Diſcharge make Faith that it is of a true 


Date , becauſe ſuch Diſcharges with azte. Dates, 'uſe to be grant« 


ed by the Creditor when himſelf is paid: 


It has been doubted whether Afigneys be bound to ſwear in this 
caſe , but fince this is faGdum alienum, which they are not oblig'd 
to know 3 and if this be neceſſary, the Cedent by refuſing to ſwear, 
may deſtroy the Aſſigney 5 but yetthe AR of Parliament obliges 
indefinitly the producer of the Diſcharge to ſwear, and ſo it ſeems 
whether he be Cedent or Affigney, he is ſtill bound , fince his 
Oath is ſolemnly requir'd by Ad of Parliament ; @9veritur, whe. 
ther 1t can be remitted to Quakers, Anabaptiſts, &*c, who think 
ſwearing unlawful, + | 


Tz AQ giving many priviledges 'to the Kings Forreſts, ſeems 
,not communicable to all Forreſtsz though it be pretended 
that all Forreſts are the Kings Forreſts , jt having been very or- 
dinary to ere Forreſts in privat mens Lands, in' 1mitation of the 


Kings Forreſts z but becauſe theſe EreQions of Forxeſts. were ve-. 

ry prejudicial to Neighbours, ſince they might fine their Nergh- 
bours , and poind their Beaſts 3 therefore the Lords ofthe Seffi- .. 
on did in July 1680. give their opinion to the Lords of Exchequer, _ 


that all ſuch new EreQions ſhould. be ſtopt3 and it appears to me 
Dddd2 very 
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Obſervations upon the fourteenth Parliament 
very clearly, that all Forreſts are not the Kings Forreſts, by com- 
paring cap. 17. leges forreflarum, which Treats of Crimes commit- 
ted in the Kings Forreſt , with cap. 21, which Treats of the De. 
lids committed in the Forreſts of Barons, and wherein they are [n- 
feft, cum libera forreſta. 

Obſerv. 2, That that part of the AQ which ordains all that 
Hunt within 1x miles to His Majeſties Caſtles, V Voods, Parks, or 
Palaces, to be fin'd in an-hundred pounds, is in Deſnetude; an 


it ſeems then only to be obſerv'd, when the King Himſelf Dwells 


in his Caſtles, and uſes aQually to Hunt in His VVoods or For- 
reſts ; this AQ bearing, To be made for His own Royal Paſtime, or 
at leaſt this priviledge thould not be continued to Caſtles, or For- 
reſts, which the King has Diſpon'd to privat SubjeQs. 


V1. obſerv, on the 13 A@ Par. 3 Ch. 2: 


dv this A@ fay, That the Lords of Seſſion were not obligd 
fo ſit down till nine a Clock 5 yet it appears clearly , that 
they were oblig'd to fit down at eight by the 49 A& 5 Par. Fa. 5. 


& is obſervable from this excellent AR, that where Evidents are 


not. thought neceflary to be kept, there is no reaſon to grant 
Certification againſt them, after many years3 and therefore the 
Lords refuſe oft.times to grant Certification againſt the Grounds 
and VVarrands of Appryzings , ſuch as Executions, though they 
cannot be produc'd after twenty or thirty years , ex paritate r4- 
tionis , though the ACt ſecures only againſt the not producing of 
Procuratories , and Inſtruments of Reſignation , and Precepts of 
Sealines; and July 1680, Strowan contra Earl of eAthol : This 
A@ was extended to ſecure againſt the produQtion of the Decreet 
of Compryzing , and Decreet whereupon it was led, albeit this 
extenſion ſeems dangerous, ſince thereby great Eſtates may be care 
ryed away by null Compryzings , and ſmall Debts, which might 
be fatiſi'd by leſs than a years intromiffion, whereas noneor ſmall 
prejudice can be infer-d from not producing Inſtruments of Reſig- 
nations, &c. It is obſervable that this priviledge of not being ob- 
lig'd to produce ſuch Papers, is only allow'd to ſuch as are, and 
were in Poſſeſhon for fourty years, | | 
There is likewiſe in this A& a preſumptio juris founded, that 
theſe from whom Lands are Appryzd , will induſtriouſly abſtrat 
their Evidents, and therefore the Lords uſe to be very favourable 
in granting Certification againſt Compryzers. 


He A& ſalvo jere is ſtill fubjoyr'd to Parliaments, except 


here where it is inſert in the midſt of the ARts of this Parlia- 
ment. : ' . 
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DY this AQ, Lords of the Seſſion, Advocats, Clerks, Writers, and 4 C 7 


their Servants, nor 'no other Member of the Colledge of Ju-_ 


ſlice , nor no Judges, Clerks : Oc of inferiour Courts > may 
take Aſſignations to Pleys, which is conform to the Civil Law, ib, 
2. cod, 1H. 14. ne liceat potentioribus patrocinium litigantibus praſtare 
vel aFiones in ſe transferre, 


Notes, The Right taken by them is not declar'd null, but them- 
{clves only puniſhable , and the reaſon ſeems to be, becauſe when 
they are depriv'd from being Members , the advantage they had 
over others, is taken away , and which advantage 'was the reaſon 
indutive of this A&$ nor ſhould the puniſhment be extended be- 

ond the Cauſe, which isalſo conform to the opinion of the Civs- 
lians vid,vin.ſelet Queſt, jur.cap. 1. But it may be doubted if he who 
fakes fuch Afſgnations, ſhould not be lyable to refound the dam- 
nages which are occafion'd by taking ſuch an Aſhignation, fince it 
is a principle , that Damnage 1s ſtill due where the injury is done 
toany man againſt a poſitive Law , though that Law ordain not 
Damnage and latereſt to be repay'd 3 and in this caſe the taking 


ſuch Affignations is declar'd unlawful, and ſo an injury is done 


againſt a poſitive Law-' ar | 
2, Without this the party injurd is not repair'd ; for though 

the publick Intereſt, vel vindiGa publica, be repaird by the Depri- 
vation; yet the intercſt of the perſon lefd , which is chiefly to 
be conſidered is not. : 

_ 3. Deprivation is oft-times no pumſhment, and ſeldom a Com- 
menſurable Puniſhment 3 for many Members of the Colledge of 
Juſtice loſe nothing by Deprivation , and a Plea may be worth 
4 great ſum, and their Imployment worth nothing 3 whereas Dam- 
nage as it isanatural, ſo itisa moſt Commenſurable Puniſhment, Be- 
cauſe this AR Diſcharges only Members of the Colledge of Juſtice to 
buy Plea's; Therefore it is ſtill lawful for them to take Aſſignati. 
ohs to Plea's gratis , as a: Donation, July 30.:1678, for as 
this falls not under the exprefs prohibition of the AR ; ſo it is 
not preſumable that they will be as keen: in purſuing ſuch Proceſſes, 
as theſe for which they have pay 'd out Money3 nor were it juſt 
to make the Members of the Colledge of Juſtice incapable of their 
Friends and Relations Liberality, 


By this A& Advocats Servants do pretend they are Members of 


the Colledge of Juſtice, becauſe this A& ſays, their Servants, and 


other Members. A / 
Though this Ac and the Rubrick Diſcharges only the buyin 


Debateable'Lands, Teinds ,. or Poſſeſfions, and ſpeaks nothing of 
Moveables , nor even Heretable Bonds , wobilia, being ordinar]y + 
accounted v7/zorir nature.z yet the Lords do now ob paritatens' 
rationis, extend this Act to ſuch as take Affignations to Moveable 


Debts, or any other debateable Rights. 


This AQ uſes to be fo laterpreted,; as to be extended only to the 
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Members of the reſpeftive Courts, who take Aſſignation, to Plead 
before the Court where they ſerve; and thus if an Advocat ſhould 
takean aſſignation to a Plea, depending before an Inferiour Court, 
it may be urg'd that this AR ſhould: not. reach them, becauſe he 
has not influence before that Court z but if he ſhould go and Plead 
before that Court, as an Advocat may before any Court, then the 
A& would reach himalſo. 

Item, Though this AR does not ſpeak of Procurators before In- 
feriour Courts, yet the word Advocats , ſeems to comprehend 
them, 


Y this A& Caution is to be found in afjons of EjeQions, for 
the violent profitsz and though cantio Jzratoria , be ordinar- 
ly ſuſtain'd , where perſons cannot find other Cautioners , yet it 
1s not ſuſtaind in this caſe, Jaly 17. 1630. Becauſe this AQ fays, 
that by the proponing of theſe Defences againſt Eje&ions , delays are 
granted; therefore the Defender, either in Removings , or Ejedi- 
ons, is not obligd to find Caution , where the Defence can be 
inſtantly verii'd ; and althoughit has been doubted, whether this 
Caution 1s to be found at the proponing of the Defence, or at the 
firſt Term afſignd by the AQ 3; yet it is clear that the Caution 
ſhould be found at the firſt Term aſſigned by the AR, both becauſe 
this AR ſays, that the Cantion ſhall be found at the firit Dyet of Li- 
tisconteſtation ; and becaufe there muſt be ſome time given to find 
Caution. | 
Nota, That in the Brieves of Diſlafine , which was the ſame 
thing of old, that EjeCion is now, Caution was to be found as here 
by the Defender, none Attach. cap. 53. num. 2. 4 
| For clearing fore miſtake-in the Printing of my Criminals, pag. 
294. my meaning was, that there may be Perjury iz cantione ju- 
ratoria, as for mſtance, if a perſon ſhould Depone that he could 
not find Caution for the violent Profits 3 and yet it could be 
prov'd , that fuch a perſon who was very reſponſa], offer-d to be 
Caution, this I think would'infer Perjury | 


Y this A& it is appointed , that twenty dayes after the Parlia- 
ment 1s proclaim'd , and before it meet, four of every Eſtate 
ſhould meet to receive Articles to be preſented to the Parliament, 
but this is now in Deſuetude 3 for no State can now meet, except 
the Burrows,” and yet fometimes the King writs down to call whom 
He pleaſes to name'to meetand conſult previouſly, what Laws are 
fit to be made in the future Parliament. | 
By this Act alſo it ſeems that nothing can be preſented in plain 
Parliament , by-any of the Members of- Parliament, but that eve- 
ry thing muſt be firſt preſented in'the Articles for eviting confufi- 
On, and this AR-was madeuſe of to that purpoſe in the Parliament, 
1674. againlt-a- made then: for having a Commitee of 
grivances, To which it was then anſwered , that the Articles be- 
ing but a Committee of Parliament ,. they could not reſtri& their 


own 
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of King James the forth. 


own Conſtituents , and this A& was rather direQive than re. 
ftricives 


His AQ 1s fully Explain'd, crim. prad. tit. Juriſdiction of the 
Lords, mam. 7. | 


] Bis Ac is explain'd, crim. pra@. tit. Paricide: 


His AQ is formerly Explain'd, 15 AG 4 Par. Fa. 5. whereLife- 
renters are to find Caution, 

By this A alſo, a power i granted to the Magiſtrats of Burghs;, 
to cauſe repair Burnt and Waſte Lands 3 but yet ordinarly the 
Magiſtrats of Burrows uſe to give in Petitions to the Council, 
craving liberty to force the Heretors of fuch Burnt Lands, to re- 


| When there are many ſmall Heretors concern'd, the Council grants 
Warrand to the Magiſtrats to regulat their Venditions, though I 
know it hath been alleadg*d-that the Council could not do this, be- 
cauſe it was an Inverfion of Property , and that this was only com- 
petent to the Parltamentz and yet the Council have ſtil] been in 
uſe to do ſo for the common good of the people , nor is any man 
a.loſer, ſince he may repair by himfclf, and it be will not, he gets 
his juſt price. This was granted to the Magiſtrats of Edinburgh in 
anno 1678, publice enim intereſk ne civitatis aſpetus deforme- 
tur & ideo conſtitutum eff , l, 4, C, de jur. reipub. aream col- 
lapſam poſſe a fiſco diſtrahi ſi proprietarius monitus eam reficere 
n0n Ccuraveris , vid. 1.46, ffo de dam. JnſetF. I have ſeena 
Decreet in ammo 1636. at the Town of Edinbarghs inſtance, 
againſt ſeveral Heretoxs , before the Lords of Seffion , for ordain- 
ing the Heretors of theſe Houſes (upon which the Trone-Charch 
row ſtands ) to denude themſelves of their Right in favours ofthe 
Town, ob utilitatem publicam, and to appoint fqur for them, and 
. four for the Town, for valuing the Lands, that the price may be 
pay'daccording]y. | 
But. to prevent all ſuch Debates , it is appointed by the 6 A# 
3 Seſſ. Par. x Ch. 2. That the cMagiſtrats of Burghs Royal ſhall cauſe 
cite all ſuch as pretend Right to any ſuch Waſte or Rainous Lands, 
as have not been inhabited for three years, or ſhall be waite and not 
inhabited for other three years jo Repairthe ſaids Lands,with Certifica- 
tion to them that if they do not, the Magiſtrats will. cauſe value the ſame 
by certain” perſons to-be choſen for that effet#, -and to ſell the ſame; 
which ſale ſhall never thereafter be quarrelled : Sothat it appears that 
after this AQ, the Privy Council can-grant no Warrand to ſel], 
except in the Terms of this A& , at the leaſt they cannot grant 
any ſuch warrand to build or ſell upon any priyat account, or 
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even for beautifying the Town, but the Privy Council has ſince 
this A& , granted a Warrand to force privat Heretors to ſell and 
accept their price, for making the Entry to the Parliament. Hoſe 
more large and convtnient , though it 1t was alleadg'd that this 
could not otherwiſe be done than after three years , and in the 
way preſcriv'd by the A& of Parliament, which has madeno ex. 
ception of any ſuch caſe as this, and if the Council could do this, 
they might as well have made the AQ of Parliament it ſelf 3 for 


the power granted to Magiſtrats by AR of Parliament proceeds 


upon the ſame motive of publick Good. 


It might likewiſe have been alleadged that whatever the Coun- 
cil might have done in cafes of abſolute neceflity , as if theParlia- 
ment "Houſe had wanted an Entry altogether z yet they could not 


invert Property meerly for the conveniency of enlarging the 


Entry, beyond what formerly ſerv-d in our Predeceflors time, 


Y this A# Chiefs of Clans are not made lyable, but all Land- 
lords and Baihes are oblig'd to make their Men-tennents and 
Servants anſwerable to Juſtice , and to redreſs the party ikaithed; 
which Obligation is not alternative - and therefore the Council 
in the caſe of Leith and Grant, Auguſt 1680, . did find that the 
Land-lord was lyable for the Skaith, though he ſhould preſent his 
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King Janes the ſixth, Parliament 15. 


though the A 1s cautiouſly conceived in favours of Mi- 
niſters, who ſhall be provided to Biſhopricks by:the King; 


B this A& Biſhops are in effe@ reſtored to fit in Parliament, 
but yet the Biſhops themſelves were not reſtored. to their 


. Juriſdidtions #2 ſpiritualibus , till the 2 A@ 18 Par. Fa.6. in ang 


1606, This A@ gave occaſion of calling a General Aſſembly at 
Dundee, to whom the King propoſed ſeveral Overtures, and it 
was condeſcended on , that fifteen Miniſters ſhould: fit in .Parlia- 
ment, - becauſe ſo -many Re-preſented the Church in time of Po- 
pery , but remitted to a Committee to confider what Revenue 
each Church-man ſhould have tor defraying that expence, and who 
ſhould be elected. | 


In this A@& likewiſe it is declar'd , That this ReSititntion ſhall be 
without prejudice to the General and Provincial Aſſemblies,- and Preſ- 
bjteries; and the A&# of Parliament here related to Eſtabliſhing 
cheſe, is the 114 AF 12 Par Ja: 6, | 
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of King James the ſixth; 


T Tis obſervable thatKirk-yeards have in many things in ourLaw the 

fame priviledgeas Kirks; and therefore the killing, or. wound- 
ing of men within Kirks, and Kirk-yeards, are puniſhable in the 
fame way,118AdG 12Par.Fa.6.and the Raiſers of Frays in Kirks and 
Kirk-yards, are puniſhed in the fame way, 27 A& 11 Par. Ja. 6. 
and by the 83 A&# 6 Par, Fa. 4. Fairs and Mercats are prohibited 
tonbe kept. within Kirk-yards, as well as within the Kirk > as al- 
ſo by the 86 AF, non. Attach. Courts Civil or Criminal within 
'Kirks, or Kirk-yards, are forbidden; all which is conform to the 
Canon Law, cap. 5. de immunitate eccleſlarum &» cap. 2 h, t, in ſex- 
to decretal, By this AF Letters of Horning are to be dire&- 
ed by the Lords of the Seſſion , for bigging of Kirk-yard-dykes; 
and for making Stiles and Ehtries to Kirks and Kirk-yards. By 
which Jaſt Clauſe, it would ſeem alſo that Heretors would get 
Letters of Horning againſt any Heretor who lyes berwixt him and 
the Kirk , to give him a ſufficient way to.the Kirk through his 
Land,albeit the words bear only,That there ſhall be ſufficient Stiles and 
Entries in the ſaids Kirk-yard-dykes: But when any thing 1s allow- 
ed in Law, all is' underſtood to be allowed , without which, that 
which is expreſly allow'd cannot be uſeful : Yet I find by a De- 
cifion, June 27. 1623, bctwixt Neilſez of Carcaffie and the She- 
riff of Galloway, that the Lords refub-4 to grant a Servitude 
through a privat Mans Lands,” even for a way to the Ghurch, ex- 
cept the Purſuer could prove immemorial Poſſeſſion; and to recon- 
'cile this Diſſerence , it ſeems that every man muſt have ſome way 
to the Church, but that he will not have Right to any ſpecial way, 
if he ſeek the ſame upon the account of nearneſs , except he can 
prove immemorial Poſſeſſion, Morzatins ad I. penult. ff. de just. 
&@- jur, ſhews that this Law is obſerv'd in France, Zneritur, to 
whom a Coal found in a Church-yard , or Trees growing there, 
will belong ; whether to the Heretor , the-Poor , or the Pa- 
tron, or if the Trees will belong to the Miniſter. 


His A@ declares all Alienations of the annexed Property to 

be null , except where they are ſet with augmentation of 

the Rental; and therefore to thisday, there is ſtil] ſome ſmall aug- 
mentation made z but it has been doubted, whether if the Char- 
ter bear an augmentation ; but yet 1t can be proven by the Exche- 
quer Rolls , that the Lands pay'd more f8rmerly than is expreſt in 
the new Charter; if if that caſe the alienation will be null, andI 
conceive it ſhould 3 for though the Feuer may alleadge that he 
was in bone fide, becauſe of the former Charters; yet ſeeing the 
hazard by this A& of Parliament, he ought to have looked to the 
Exchequ@# Rolls. NINE] 4 
I find the 233 and the following A&s till 240. of this 15 Parli- 
ament of King Ja. 6, were at firſt Statutes of Seſſion inſerted inthe 
Books of Sederunt, upon the 14 of March 1594.and here in 1597. 
Ffff | they 
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235. 


236, 


ACT 
237. 


Obſervations upon the fifteenth Parliament 


they are turn'd in Ads of Parliament, without mentioning that 
they had been Ads of Sederunt formerly; as uſes to be done when 
the Parliament Ratifies ſuch Acts ; it ſeems that it was. rather the 
Exchequers part than the Seſſions, to have Regulated the Kings 
Revenue and Propetty, whereunto all the above-cited Ads relate; 
but about this time, I find in the Sederunt Book, ſeveral As 
ingroſſed , bearing to have beer made by the Lords of Secret Conn. 
cil, Seſſion, and Exchequer, met together, which 1s like the ſeveral 
Chambers whereof the Parliaments of France conſiſt, who con. 
veen all together when any ſolemn arreſt, or Deciſion is to be pro- 


' nunced' 7 purpuris, as they call itz and thefe Ads being Decla- 


rations of what was Law in relation to the Kings Property : It 
was more proper for the Seſſion to have made ſuch Ads, than 
for the Exchequer, who raiſe the Kings Rents conform to Law, but 
declare not what 1s ſo. 


His A declares that all alienations of- the annext Property 

| are null, if they be ſet otherwiſe than in Feu-ferm; and 
therefore itany part of the annext Property be Diſpon'd tobe hol. 
den Blench, or Ward , the alienation is null - and I conceive 
the true reaſon to be, becauſe originally the annext Property was 
allow'd to be Diſpon'd; for improving His Majeſties Rent, which 


- cannot be, except where thereis a yearly Rent payd ; and albe- 


it ſometimes the King and Parliament may diſſolve the annext 
Property im order to a Diſpoſition to be made to a perſon who has 
deſery'd well of the King and Eſtates , in which, the improving 
His Majeſties Revenue 1s nat defign'd 3 yet the general nature 
of Annexations ought not to be altered upon ſuch accidental ac- 
compts:; | 


T” His A& annulling all Rights of the Kings Caſtles, Parks, Coal- 
heughs, &c. being annext, was formerly Statuted , 204 
AT I4 Par. Ja' 6, : 


ACT Ti A&@ is fully Explain-d in the 41 AG 11 Parliament, 


Ja. 2. 


His A& declares that the Aſſize Herring is a part of the annext 
Property , and fo cannot be ſet inTack, nor Diſpon'dz 4f 


ſize Herring is a certain meaſure of Herring due to the King out | 


of every Boat ; and the meaning of this A is, that it cannot be 
ſer in Tack without a competent Duty, for it is ſet in'/Fack for a 
juſt avail, and could not be well otherways Colleted'3 but this 
being a Caſvality,- it is jaiFus retis,, and fo except the:Duty be 
almoſt eluſory , it is hard to quarrel it ; ex hos capite, they were 
formerly annext by the 176 Ad, 13 Par. Ja. 6. ® 


This 


am @ a -- 


\. of King Jaines the ſxth; 


and all free Gifts and Diſcharges of the Kings Property 3 
bur to cheat this AQ, the Feuars ſuffer the bygones to ly unpay'd, 
and then obtain Diſcharges , or elſe they obtain Tacks of their 
own Feu-duties for payment of a ſmall and fimulat Tack-duty, 
calld by the Romans . Caſſianus, 


Ecauſe the annext Property could: not be Diſpon'd without 
Diſſolution 3 - therefore ſome to cheat theſe excellent Laws, 
obtain'd Diſpofitions of the Feu-ferms payable to the King, for pay- 
ment of a Feu-duty3 and therefore theſe fendifirme, ſendifirmarnmt 
are here diſcharg'd and annull'd. | 


q - N : © * 4% 
Heſe As are formerly Explain'd in the A concerning the 
thirds of Benefices,viz. $4.6 Par.x AG 10. which are now obſolex, 
Miniſters being otherways provided. 
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——is At Diſcharges all Offices of Heretable Chamberlainries, 4 CD 


238. 


ACT 
229, 


ACTs 


240, 
241 &% 


\Bſerv. That Ads of Parliament are to be obſerv'd by the 4 £5 


Lords of the Seſſion , except they be particularly abrogated 
in expreſs terms, wid, (er, ob. | | 


243, 


. "mo" . 
His A& is now uſcleſs, Miniſters being othetrways pro. ACT 


A Vaſlals are oblig'd to Exhibit their Evidents to their Supe- AC T 


riour , not only by. Improbations, but in Exhibitions ; 
though in Law zemo lenetur edere inſtrtmenta contra ſe; and the 
reaſon of this Speciality is, becauſe the Superiour is dominus dire- 


Gus , and ſo has a true intereſt im the Land; and if the Vaſſal. 


pretend any intereſt, he is oblig'd docere de titulo, to ſhew his in- 
tereſt, and to inſtrudt the Superiour in what is due to him3 and 
the King in our Law is preſum'd to be Univerſal Superiour of all 
Lands; and therefore may by a Proclamation, or by way of 
AQtion , or by a Statute, as here, ordain all Evidents to be pro- 
duc'd betwixt and ſuch a day 3 but nothing ſave a Statute or Im- 
probation can declare the Evidents to be null, if not produc'd as 
here z and fince an Improbation could not be univerſal, this Sta- 


244. 


2455 


tute was neceflary in theſe times, when His Majeſties Revenue 


was iot eſtabliſhed; nor known, 


| Vir are declar'd null for not payment of the Fen-duty, either 
by the Clauſe irritant contain'd in the Infeftments , declaring 
that iftwo_ Terms run, the Feu ſhall be null; or by this Statute 
declaring that if the Feu-duty be unpay'd for two years together, 
the Feu ſhall be-null : - But there is this difference betwt Irri- 
' tancies upon this Aq, and theſe contained in the Infeftment, that 
the Irritaficy upon this AR may be purg'd at the Bar,but Irritancies 

BY 2 npon 
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upon Clauſes in Infeftments cannot be purg'd at the Bar., becauſe 
they are incurr'd by.paRtion betwixt parties, which the Lordscan. 
not alter 3 for the Superiour having given out the Feu upon that 
expreſs condition , it is not juſt to alter what wasexpreſly Treat- 
ed amongſt parties, December 1, 1664. Laird of Pourie contra Huy. 
fer. But yetI ſee no reaſon for this diſtinion, ſince this 4G ape 
points expreſly that they ſhall be null, in the ſame manner as if 
there were a Clauſe irritant contained in the Infeftment, nor 
do I ſee how the Lords can alter what is ſo expreſly introduced by 
a clear Statute, | 


If offer was made of the Feu-duty , but refuſd , yet this will 
not be ſuſtain'd when ReduCtion is purlu'd ex hoc capite, except it 
be inſtantly offered of new at the Bar 3 nor will a Term be al- 
lowed for purghg , as was found in the former caſe, in which the 
Lords alſo inclined to think that compenſation will not be ſuſtain'd 
to take off this irritancy 3 for though Compenſation tollit debitum, 
yet there is a reverence due by the Vaſſal, and which is conſtdered 
more than the value of the Feu-duty it ſelfs but yet if the Vaſſal 
come and offer humbly to hisSuperiour,before theTerm of payment, 
Compenſation of as much as is due to him in payment of the Feu- 


duty, 2ueritur, if this will not be ſufficient, it may be doubted 


whether a minor will be reſtored againſt the not payment of his 
Feu-duty, fince it isnot juſt that the Superiour ſhould be prejudg- 
ed by the minority of his Vallal , or that the nature of the Fu 
ſhould be thereby inverted 3 and. it may be alſo doubted whether 
this irritancy will be incurr'd by him who was hindred 27 major 
from payment, as by beipg taken and detained Priſoner; or carry- 
ed to remote Couantreys , fince by the Feudal Law in other caſes, 


this does excuſe a mora ,, and from all the inconveniencies that fol- 
low upon it. | 


4. It may be doubted if this legal irritancy will be incurr'd 
where the Charter bears another ſpecial penalty and Certificatian, 
in caſe ofthe Vaſlals failzie in payment of his Feu-duty, without 
ſubſtituting the ſame in the room of the Legal one, or expreſly re- 
guncing It. ps 

5+ 2nid juris, Where there are more Heirs-portioners, if the 
failzic of one of them will prejudgethe reſt, ſeing qzoad the Supe- 
riority , he is oblig:d to own none but the eldeſt Daughter. 


6. If an offer made of the Feu-duty , not by the Vaſſal but 
by a third party , will ſtop this caducity, ſeing the Feudal Obli- 
gation on the Vaſſals part is a perſonal Recognizance, and ought 
to be perform'd perſonally : and on the other hand theſe irritan» 
cies are unfayourable, and ought not to be extended. 


7.. Queritur, If the Vaſlals offering Feu-duties for. years yet to 
run, i that offer will hinder the incurring the irritancy for theſe 
years, ſeing a Debitor may in Law pay before his day come; and 
what if it be ſach a Preſtarion as muſt be performed yearly. 

8. If the Vaſſal will amit his Feu,for not offering where he had a 


Prez 


of King Famss the ſixth, 
pretext to doubt who was his true Superiour, and what he is to do 
in that caſe. 

So much uſe the Lords to favour the Vaſſal againſt ſuch ſevere 
irritancies, thata Retour bearing in the firſt part of it, an irritan- 
cy for not payment of the Feu-duty þ petatur tantur , they allow- 
ed the Vaſlal to purge, though in the poſterior part of the Retour, 
theſe words were omitted in the Clauſe irritant it ſelf, February 
18. 1680. Earl of Mar contra his Vaſſals. 

Like to this irritancy was tft of the Civil Law , whereby vr: 
ſolutio pen fjonis per biennium in civili Emphiteuſi & per triennium in 
Emphiteuſt Eccleſiaſtica efficiebat ut Emphitenta a jure ſuo caderet ; 
by the Civil Law the irritancy & wora 1n not payment, was not 
purgeable, but by the Canon Law it was. 

In Tacks alſo with us, the not payment of a Tack-duty for two 
years or termsinfers an irritancy, Nevember 23. 1609. Murray contra 
Nisbit. March g. 1611,Seton of Baro contra Seton of Pitmedden, which 
is alſo conform to the Civil Law, [. 56. ff locati, 


\ [ His 4 is Explain'd crim, prad, tit, Uſury: 


rings or Daggs, without the Kings Licence, is forbidden under 
the pain of loſing the Right Hand 3 and that AG@ is here Ratifid, 
and thereto is added Confiſcation of Moveables : and by the A# 
6 Par. 16 Ja. 6. Ir is appointed that the Contraveeners of theſe 
Aﬀs, may be purſu'd, either before the Council or the Criminal 
Court , and when they are purſu'd before the Council, it is pro- 
vided that they ſhall not loſe the Right Hand. | 
It may be argu'd from this A#, that where there are two puniſh- 
ments appointed by two different Laws, the laſt is not added to 
the firſt 3 but either it antiquats the firſt, or elſe either of the 
two can be only regularly inflicted ; for elſe this AF need- 
ed not ſay , ſwa that the ane pain ſhall not ſtop not Slay the 0« 
ther. | 
From thit6 A# 16 Par. It may likewiſe be obſerv'd, that the 
Secret Council are not Judges competent to Life and Limb, ſuch as 
the amputation of theRight Hand. By the Lex Fulia It was lawful to 
carry Arrts without Rome, but not. in the Town, but they were 
every where thereafter Diſcharg'd, Ti. 46. lib. 11. C, ut armorunt 
ſus inſcio principe intertiftns ſits | 


Y this. AR is Ratifi'd an AR made at Dundee , by the King, 
His Nobility, Cotncil and Eſtates, which was an A& of 

the Convention' of Eſtates, for the Convention of Eſtates ordinar- 
ly confidered the matter of Coinage 3 nor needed that a Parlia- 
ment, becauſe Coinage is a partof the Prerogative z and by the E- 
ſtates there were mean'd ſome of every Eſtate, taken by the King 
for advice, Goege . -» From 
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to the Exchequer to Tranſport Wool. ({ contrary to this AQt ) A# 


ACT 
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From this A& it was urg'd in the Lord Hattons cafe; That 
x3. By this A& it is clear that we' had a different Standard from 


England, which isto be eleven pennie fine. 


2. That it was lawful to. melt down current forraign Coyn, 


becauſe this Ac allows it to be uſd as Bullion. 


Nota, This isthe firſt A& that mentions the General of the Mints 
Office, as different from the reſt, | 


DY this A& it is clear that the Convention of Eſtates made As 
alſo diſcharging the Tranſportation of Wool and the like ; 
and this A& as to Wool is again Ratifi'd, but a power is allow'd 


40 Par, 1 Sef. 1 Ch. 2, But even this AR diſcharges only bypaſt 
Licences , but not Licence for-the future, for theſe are allow'd 


even for Wool by the 254 A@ of this ſame Parliament: 


BY this A& Cuſtoms are declarid to be due to His Majeſty of all 
that is brought in from forraign Nations 3 and by the 27 4@ 
Seſs. 3 Par. 1 Ch. 2. The ordering and diſpoſal of Trade with 
forraigners, is declared to be His Majceſties ſole Preragative 3 .and 
therefore ſome think His Majeſty may impoſe upon forraign Com- 
modities what he thinks convenient; for fince he may. diſcharge 
the Trade, ifHe pleaſes; it ſeems to follow, that He may burden it as 
He pleaſes. * gin | | 

 Bythis AR an4, b, c. of the Cuſtoms is to be put upon all Com. 
modities, thatis to fay , a particular index of the ſ:-veral Cuſtoms 


- | impoſed upon every ſeveral Commodity, is ordain'd to be made ac- 


cording to the Letters of the Alphabet., and this has varied in 


* ſeveral ages; the preſent a, b, c. being made by order ofthe Parlia- 


ment 1661, vid. ftatut. David, 2, cap. 12. num, 3. where this pri- 
viledge as to paying of Cuſtoms, is formerly declar'd ; and by the 


- Canon Law this was likewiſe declard lawful to Princes, 24d, perez, 


ad lib. 10. C. tit. 18, num. 13. &* |, 5.C. de jure fiſci, where it is 


 faid, officialibus wvalentibus ea capere debet acquieſcere, - 


From theſe words of this A&, Albeit it cannot be denyd that His 
Majeſty is a free Prince of a Soveraign power , havand als. great Li- 
berties and Prerogatives be the Laws of this Realm , and priviledge 
of His Crown and Diadem as any other King, Prince, or Potemat 


| whatſoever : It is obſervable, that our Kings are here acknowledg- 
Ed to be abſolute and Soveraign Monarchs, as is likewiſe more ful. 
'1y declar'd by the t 4# Par. 18 Fa. 6, In which it is ſaid, Whore 


the hail Eſtates of their bounden duty, with maiſt heaxty and faith. 
ful affetion, humbly and iruly acknowledges to be Soveraign Monarch, 
abſolute Prince, Judge and Governor over all Perſons, 'Eſtates and 
Cauſes, both Spirituat and Temporal within His ſaid Realm : By nei- 


- ther of which AQs, I conceive our-Kings are ſo abſolute, as that 
- they: have a Tyrrannick, or Deſpotick power , but that they are 
fo abſolute , as that they have power to do every thing that is juſt 


and 


as was atk ww Tc D.T,_S* $$ az 
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\ 

of King James rhe frxth, 
and reaſonable , though they be not thereto empowered by par. 
ticular As of Parliament, and therefore they are ill SubjeQs, and 
worſe Lawyers, who allow the: King to do nothing but that for 
which be can ſhew an AC of Parjiament 3 ſince bis being an abſo- 
Jute Monarch implyes this innate Power; and therefore it tollowsby 
a better conſequence, when any thing 1s contraverted, that the King 
may do the thing in controverſie being reafonable,if his power be-not 
as to that-point reſtrained by a particular A& of Parliament. | 

It is Iſkwiſe very obſervable that this power of abſolute Monar- 
chy does not flow from the people, but is his own Right, for no 
A& of Parliament grants the King ahby Prerogative , but only - 
declares by way of hamble acknowledgement whav his Preroga- 
tives were, principibus, lays Tacitus, ſummuznz rerum judicinum dii de= 
derunt, ſubditis obſequii gloria relifa ef, lib, 4. Armal. vid. obſerua- 
tions on the 15 4& Par, 1 Ch. 2. where our Parliament acknow- 
ledges that our Kings hold their Crowns from God immediatly, 
Vid, A& 31. Par. Ja. 3: FE. Hors 

I know ſome pretend that the Kings power is here declar'd to 
be abſolute only in oppoſition to the Pope, and implyes no. more 
but that he did ' not depend upon the Pope; but this is very 
orouridleſs, for he is here declared abſqlute 1n relation to his laying 
on of Cuſtoms, in which the Pope is no way concern'd 3 . and 
generally the Kings power in relation to- Ecclefiaſtick Rights, is 
faid, to be ſupream not ablolute;. and ig Civil Rights, is ſaid to be 
abfolute, and not ſupream. 


BY this AF Ergliſh Cloath , and all other Ergliſh Commodities ACT 
made of Wool, are forbidden, for the incouragement ofour 252: 

own ManufaQuures ; but ſince the Union this prohibition is takerd 

off, and a great Cuſtom is only impot'd by the x3 4# Par.1. Seſſ. 

3 Ch; 2. but are thereafter upon the erefing of our ManufaQtures, 

abſojutely, diſcharg'd by the 12 A& Par;3 Ch.2. 


"Tm 4s ordaining all Ships to have ſpecial Cocquets; contain- ACTS 
10g an Inventar of the Goods which they bear, and the names 255, 
of the Merchants and Owners ;, are yet in obſervance; but the 256, & 
Merchants do not ſtill make Faith upen theſe points , as is appoint. 257: 
ed by this 257 A&# : and if the Keepers of the Cocquet abſent 
themſclves to the prejudice of the Merchant, or take more for the 
Cocquet than the ſum of fourty fhilling ; they are to loſe their 

place, and repair the Merchants damnage by the 50 A& Par, 1. 


Ch, 2 
2 JT His AB and the ſeven following AF-s, till the 61. are very clear ACT 


arid need no Obfervation3* only by lofing'of Goods in theſe 453; 
AGs is meant breaking of Bulk. * I 


ACT 
26%, 


T ni. A& is but a Branch of the 245 At. | -SHSLL Ig 
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ACT His 4 appointing three Burghs-Royal to be.made , one in 


263. 


ACT 
264. 
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Kintire, one in Lochaber, and one in the Lews, is not only 
not in obſervance, but the Erection of a Burgh-Royal in the Lens 
was unjuſtly oppofd by the Burrows in azno 1636, upon pretext 
that it would communicat their priviledges to Forraigners and 
Strangers, iz, Hollanders who offer'd to come and ſettle there ; 
whereas it would only have dilated and improv'd our Trade, and 
theſe Forraigners had preſently become Scottiſhrer, 


Y the 119 A# Par. 7 Ja. 6. Inhibitions and TnterdiQions are 

to be Regiſtrated 1n the Sherifi-Clerks Regiſters : but by this 
A& all Letters of Horning , Jnhibitions, InterqiQions , and their 
Executions are to be Regiſtrated in the Regiſters of the reſpeQive 
Bailliaries, Stewartries , or Regalities, within which the perſons 
dwell, againſt whom theſe Executions are 3 but if theſe perſons 
be out of the Countrey, they muſt be Denunc'd ar the _ Croſs 
of Edinburgh, and Peer and Shore of Lieth, and not the Head 
Burgh of the Stewartry, Bailliary, or Regality, J=ty 4. 1666. Cun- 


ainghame contra Cunninghame: and that becaule this A of Parlia- 


ment ſpeaks only of perſons dwelland within the Kingdom : but it 
may be yet doubted, whether the fingle Eſcheats of perſons out of 
the Countrey may fall upon Denunciations at the Mercat Croſ: of 
Edinburgh, and Peer and thaw of Lieth > or whether Liferent- 
Eſcheats will fall , except the Rebel be Denunced at the Head 


Burgh of the Shire,Regality, or Stewartry wherein his Lands lyes? 


ſince if be had been within the Countrey , he ought to have been 
Denunced'in the ReſpeRive Juriſdictions within which the Lands 
Iy. 

: Albeit this AF appoints all Letters to be executed within Re- 
galitics and Stewartries 3 yet if theſe Juriſdictions have no known 
Head Burgh, the Eſcheat will be ſuſtained upon a Denunciati. 
on at the Head Burgh of the Shire , January 7. 1677. Scot contra 


W 


Y this Actall Horniogs, Relaxations, Inhibitions , and [nterdi- 

+ Gions that were to be Regiſtrated in inferiour Regiſters, are 

ordain'd to be preſented Judicially before a Notar and four Witmelſ- 

ſes; which formality is thereafter found not to be neceflary, and is 
abrogated by the 23 AF Par, 16 Je.6, 


\ 1a. crim. praG.tit. Theft. 


Ro the Maney bad riſen at this time to a great value, fo 
that the ſame piece of Money which palled. formerly for one 
penny, was worth ten the time of this AR3 therefore it is juſtly 
appointed by this A&,thar all the Unlaws ſhall be raiſed,ſo that the 
fame Deli& which was Fined ovly in twelve penmesbefare "_ 
O 
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of Kivg James the frxth, 


of eMarch 1542: (that 1s to ſay, before the firſt Parliament of 


Queen Mary) ſhould be Fineable in ten ſhilling of the Money cur- 
rent the time of this A& ,. Gel. lib 20. c. 1, tells us that the Romans 
were in this ſame manner forc'd to augment the penalties of the twelve. 
Tables, becauſe Lucius Veracius, took pleaſure 80 beat all that paſt him, 
becauſe he was only to pay iwenty five Aſies for every blow, according 


to that Law: 


301 


Hs A&@ is Explain'd crim pra, tit. Beggars, ACT 


Rom this Ac it is obſeryable that he that is charg'd with AC TD 


Lawborrows , ſhall be as lyable 1n-the Contravention , as if 
he had found Caution , though he has not found Caution ; it bes 
ing unjuſt that by his contempt he ſhould put himſelf in a better 
condition 3 and it is by the fame reafon that an appearand. Heirs 
Liferent cfchear tails to his Superiour in the ſame way, as ifhe had 


+ entred ; fincc it is unjuſt that the Superiour ſhould be prejudg'd by | 


theappearand Heirs lywg out. | 
Obſerv, 2. That by this AZ when any man finds Cantjon, , be- 
ing charged with Law-borrows , - he who raiſes Lawbor- 
rows has ation againſt either principal.or Cautioner at his option, 
as in other pecunial Obligations 3- ' which words , viz. as in: all 
other pecunial Obligations, axe added, becauſe by our Law, he who 
1s a*Cautioner ad fattum preſiandum (uch as they are, who,become 
Cautioners,for Exccutors, Meſſengers, or Tutors,@c.) is only lyable 
after the Principal is diſcull'd, becauſe they being only Cautipners 
for the Principals performance: It muſt be firſt known, whether 
the Principal has performed , and thus the beneficium diſcuſſioniss 
that was of old competent 'by the Cwwil Law to all Cautiqners, is 
only competent by our Law to ſuch Cautioners only as became 
Cautioners ad fadum preſtandum, | 


268, 


269, 


His A& appointing that the pains of the general Bond, ſhall 4 cT 


be divided betwixt the King and the party , .is to be under- 
ſtood of the general Band of Lawhorrows, which is appointed by 
the 3 AG Par. 2, and 12 AG Pgr, 6-F4.2. even as the pain of ſpe- 
cial Lawborrows., is to be divided betwixt the King and the par- 
ty, by the 77 AG@ Par. 6. Fa, 6. for that AF 97 related only to 
privat Lawborrows, at the inſtance of privat parties 3 and there- 
fore this At was neceſiary in the caſe of general Lawborrows, ex- 
acted at the Kings inſtance, fpr the ſecurity of all His Subjeds, from 
ſuch as he thinks lyable co (ſpitiqn; | K's, 
It was and is ordinary for the King and Council, to Charge He- 
retors who are at feid to give Bonds. of aſſurance to one angther, 
and that upon fix houxs he + tg under the pain of Rebel; 
lion, vid. the Coynail [Regiſters, July 26 1582. and which js a 
great inſtance of the Kings pawerallaw'd him by Law, againſt thoſe 
whom he has reaſon ths 11 gue on 
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He Rubrick of this AQ. is wrong , for Sheriff Clerk: bring 
: not. their Books to: the Exchequer , but to. the Lord Regi- 
cr. | 


BY this AQ it. is appointed that all ſuch as are Commiſſioners for 

Parliament ſhall be authoriz'd by the Subſcription of a great 
number of the Barons then preſent , and the Subſcription of the 
Clerk of the Convention, elſe to be null, which A& was found not 


| to be in Deſuetude, by a Decifion in the Convention, Jul 1678, 


where it was found likwiſe that this AR extended to Commiſh. 
ons for Conventions, as well as' to Parliaments 3 for though this 
AQ ſpeaks only of Parliaments 3 yet Parliaments and Conventions 
being called the ſame way, the Commiſſions ſhould have the ſame 
Solemmities, and the reaſon why the Sheriff-Clerks Subſcription is 
requifit, is,” becauſe he is the publick Servant of the Shire, and 
ſo it is preſumable thathe will mark exaQly all that was done, and 
will not ſuffer counterfited Subſcriprions to be put to Commiſſions, 


| being to be lyable himſelf, whereas otherwiſe Commiſſions may 


be obtruded'upon the Convention with falſe Subſcriptions, as was 


' done 1n that ſame Meeting 3 and which dangerous falſbood can- 


not otherwiſe-be: well faſtened upon any -other , ſince the Com. 
miſfioner may juſtly alleadgethat the Commiſſion was ſo granted to 
him; and one maybe choſena Commiſſioner who is abſent, in which 
caſe he cannot know who ſign'd, 


Urrows having great Freedoms and Priviledges from the King, 

are therefore oblig'd to have ſafficient Priſons , for: receiving 
ſuch as are attached for Crimes and Debts z which A& wasfound'to 
oblige Baillies of Burghs of Repality, as wel} as Burghs Royal, J«- 
bz 7.1668. and Stewarts of Stewartries, June 18, 1670. and theſe 
words of this AQ, By 1he Sheriffs to Stewarts. and Baillies of Regali- 
tz, are wrong Printed , for the word to ſhould be or ; But this 
AQ was not 7 to oblige Baillies of a Burgh of Barony, March 
I 3o 1623, Nor Biſhops Baillies, March 21. 2627. But the Bail- 
lies ofthe Head Burghs of Stewartries were thought to be oblig'd 
by this A of Parliament to receive Priſoners; albeit the Ad of 
Parliament appoints them to be preſented only to Stewarts and Bail- 
lzes of Regality; but ſpeaks not of Baillies-of the Head Burgh of the 
Stewartry, June 18. 1670. Cheap contra the Baillies of Falkland: 
Where it vvas hikevviſe found-, that the Baillies keeping a Rebel 
eight or ten dayes in a privat Houſe, and thereafter Impriſoning 
him , vvere not lyable ſuper hoc medio , except he eſcaped by their 
negligence, or the inſutficiericy of the Priſon; and it ſeems by the 
AQ of Parliament, that theſe Burghs are only oblig'd to have Pris 
ſons; vvhich have Provoſts-and Baillies;''- for the A& appoints the 
Priſon to be uphojdenby the Provoſt, Baillies, &c. though the Ru- 
brick ſayes, that Priſons ſhould be Bigged-within all Burghs, and it 
may be doubted from the vvords of the :A@ , . vvhether —_ 
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yyhich have no Common-good ſhould be lyable , eſpecially "PIO 


Magiſtrats are obligd to keep Priſons for the Kings uſe, becauſe 
they have a Commone«good from Him. 

If the Magiſtrats do not receive Rebels , or have not ſufficient 
Priſons, they are lyable for the Debt , and that vvithout calling 
the principal Debitor, fince the Magiſtrats arelyable ex ſao delidto, 
and theſe Jails are found not to be ſafficient vvhich vvant Cat-bands, 
and outward Chains, becauſe the Priſoner cannotforce thoſe from 
vvithin, bur the Priſon being ſufficient, and tufficiently Guarded, 
is major, 1s a ſufficient Defence : - and though this Act ſays only, 
. That they ſhall ſecure perſons preſented to them ; yet they are found 
to be obliged to ſearch any Houſe vvhere the Rebel isfaid to be, Ju- 
ly 2, 1669. Farquhar contra Magiſtratesof Elgin; and though this A& 
bears, That they ſhall detain all ſuch Priſoners upon their own Expence, 
yetthis1s only extended to Prifoners taken ob vindiFam publicam, but 
itis indulg'd to the Tolbooth of Edinburgh, That they ſhall not beobligd 
to receive any who are offered to Priſon by privat parties, till the preſenters 

1d Caution to aliment them. ; 

This A& appoints thoſe Priſons to be made for fare Impriſoning, 
Keeping, and detaining of ſuch Priſoners as are preſented , and 
therefore the Magiſtrats cannot let them / out, either to Church, 
or to go about any of their Aﬀairs, hovv important ſoeyer, though 
vvith a Keeper, fince ſqualor carceris 1s thus eluded 3 and there- 
fore in ſuch caſes the - Magiltrats-muſt be authorized by a Warrand 
. from the Secret Counci), - or Lords of the Seſſion, and that by an 
Ac of Sederunt in armo 1671. and if the Rebel be ſuffered to eſcape 
or go abroad , the Magiſtrats vvill not only be lyable , but they 
' yvill getnorelief from the Cautioner, though they take Aſſignation 
to the Debt, ſince terentur ex proprio delifo, and the Cautioner is pre- 
judg'd of his relief by that their Delict, Jannary 24.1668. 


I His ACt is formerly Explain'd in the x AG Par. g Ja, 6. 


Tas AQt is formerly Explaind in the 153 «AG Par. 12 Ja, 6. 


Jlnce by this AQ all Burgeſſes are to be Stented according to their 

Rents, and holding within Burgh + it may be doubred if a 
Burges have no aQual Trade, 'but only Money owing him, by per- 
ſons without the Burgh , if he may be-Stented according to that E- 
ſtate, ſince it isno Rent, nor holding in Burgh 5 but the anſwer 


15, that mobilia ſemper ſequuntur perſonam-; and therefore he may be_ 


Stented according to that Money : it may be doubted if Gentle- 
men who never had any Trade, but dwell in the Town very long, 
may be Stented, though'they be honorary Burgeſles only, Heme, 
If they can Stent for Miniſters Stipends, Strangers within Burgh, 
who are notat all Burgefſesz and this A& ſeems toimply, that Inha- 
bitants as well as Burgeſſes, may be Stented according to their 
Eſtates within Burgh, and that all who have advantage by the Mi- 
niſtry ſhould pay Miniſters. Hhhh 2 There 
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Here are two ways of Levying Subſidies in Scotland; the one 
is by Taxation, which was rhe.old way, and which Tazatian 
was uplifted according to the Retour - The other is by way of 
Ceſs, in which the Subſidie is uplified accarding to the late Valua- 
tions, wherein every mans Land Rent was given up, as preſently 
poſſeſt'd. ret | 
The Subfidie granted by this A&, is by way of Taxation, and 
the old way of aplifting Subſidies by Taxations, may be fully here- 
in ſeen, and which is very fit tobe Read upon that accompt; and 
in 'which it is evident that the Clergy pay'd the ane balf, inclu- 
ding the EreGions 3 but in aro 1666. a propoſal being made that 


the Subſidie then offered, ſhould be uplitted by way of Cefs, and . 


not by way of Taxation. 

Theſe enſuing Reafons were repreſented againſt that propoſal, 
and which I have here infert , becauſe they tend very much tothe 
clearing many ofour old Laws and Cuſtoms. 

The Reaſons were , 1. That the Rule and Way for uplifting 
Taxations has in ali ages been according to Retours, and the Tax- 


; ed Rolls until theſe late unhappy and irregular times; from which 


it is humbly conceiv'd a Rule and Preſfedent ought not to be taken. 
Tt is beyond all queſtion , this being the good old way, though 
it were upon no other account , ought not to be chang- 
ed, the danger and inconveniency of_ the alteration of ancient 


' Laws and Cuſtoms , being ſo great and obvious from the Jate 


experience of theſe Kingdoms, that this ageneedeth not to be put 


In mind of the fame, but may be a ſad-remembrance to polte- 


rItYs 
& The foreſaid way is only now the legal way wherein Taxa: 
tions can be uplifted at this time, ſeing the ſame is determined 
and authorized by ancient and uncontroverted Cuſtoms in all ages, 
and beyond memory , and by the Law of Nations, and the funda- 
mental Law of this Kingdom 3 ancient National Cuſtom is Law, 
and of as great force as Statute, and is the great Baſis and foun- 
dation of the Power , and Rights, and Property of the Princeand 
People, which for the moſt part are warranted and ſecured by the 
Common Law and Cuſtom, and not by expreſs A& of Parliament 
and Statute, - ; 

3. This way of uplifting Taxations and the proportions of the 
ſame, payable by the reſpefive Eſtates, is deſigned and eſtabliſh- 
ed by expreſs. Laws and Ads of Parliament, ſo that the ſame cannot 
be altered but by. a:/Parhament, which only has power to repeal 
as appears by the 56 A Fa. 3 Par. 7. intituled, Theſe Retonrs 
ſhould contait: the Old and New Extent 3 and the AQ 229. 


Fa. 6 Par. x4. Ordaining all Fen-lands annex'd, and other Feu- 


lands vvhatſomever to be retaur'd, and vvhen any Taxation or Im. 
Polt is ta be raif'd , that the Feuers ſhall þe charged according to 
the Retour; and by the 229 AF Ja. 6 Par, 14. Ordaining His Ma- 


and 
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and diſmembered from Baronics to be. Retour'd, and charged acs« 
cording tothe Retours, in order to the payment of Taxation, and 
divers others, and in, ſpecial all the Acts of Parliament concerning 
the granting and uplifting Taxations. | 

4e Whereas it is pretended by the Heritors ofthe Weſtern Shires, 
that their Retoures are higher than in other Shires, - and that it 
ſhould bea more equa] way. that the Taxation ſhould be uplifted as 
Cefſes, according to the Valuation, without reſpe& to Retours ; 
theſe GentJemen have no reaſon to complain, being their own 
Deeds , procured by them, upon the verdi@ of their own Friends 
and Neighbours per fideles homtines patrie, and according to. which 
they have pay'd not only Taxations, according to the old extent ; 
but His Majeſties Caſualities of None-entry, Relicf,and fiklike, ac- 
cording to the New Extent contain+d in the ſaid Retours, and has 


been alſo in uſe to uplift the like Caſualities from their own Vaſ-_ 


fals, according to the ſaid Retourez That the Retours ſhould be at- 
together taken away, both as to Old and New Extent, it is con- 
ceived that they will not defire, ſeeing if thetr Retour ſhould be 
leſſened, as to the New Extent, it would be an irrepairable preju- 
dice to His Majeſty, as to his ordinary Benefite and Cafualities of 
None-entry, Rehef ; , and fiklike a prejudice to themſelves, as to- 
the ſame Cafualities due,- and payable to themſelves. by their Vaſ- 
fals, and'what incongruity ſhould 1t be, that the ſame Retour 
ſhould be altered as to the Old Extent, and ſhould be ſtated as to 
the New , and that it ſhould be ſtill a Rule , os to their own 1nte- 
reſt and benefite, and not as to the payment of the Taxation to his 
Majeſty, as it hasbeen inall ages, it being alſo conſidered, that 
they cannot ſay that the Landsare valued unjuſtly by their Retours, 
and extend to more than the true value,the time of the Retouring 
of the fame , and ſince that time they cannot deny that they are 
1mproven for the moſt part above any proportion. | | 

5. The intereſt, and conſ:quently the -way of proceeding of 
Lawful Princes; and Uſurpers being ſo different and oppolite, 
that as Princes are patrespatrie, and do cheriſh and intend the flou- 
riſhing of their Subjects 3 ſo by the contrary , it 1s the intereſt and 
practice of Uſurpers deglubere, to ſquize and opprefs the people, 
that they ſhould not be in a capacity to ſhake off the Yoke : it 
1s neither the honour nor intereſt of the Countrey to take a pattern 
and riſe from the Uſurpers to overturn the ancient Law of the King- 
dom, eſpecially in the matter of Taxations , ſeeing the neceſfity 
_ and fatal courſe of theſe times , in order to maintaining of War'a- 
gainſt his. gracious Majeſty, and his bleſſed Father did not only 
require a Taxation, which was an eafie burden to the people, and 
were chearfully. granted, and oftimes offered to his Majeſties Royal 
Predeceſlors as an aid and ſubfidie, when their occafions did call for 


the ſame, but the Uſurpers were driven to exa& a conſiderable 


part of every perſons Eſtate, as a conſtant Tribute, under theno- 
tion of Taxt and Loan Maintainance , Ceſs and ſuch like burdens, 
which cannot be remembred without horrour 5 and 1n order to 
ini | the 
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the ſame, to introduce a new way by Valuation, whereas his Ma- 
jeſty is to have an ordinary Taxation 3 and therefore there is no 
reaſon but that the fame ſhould ' be raiſ'd in that good old andor:- 
dinary way, that has ever been uſed in the time of his Majeſtics- Fa- 
ther, and his Royal Predeceffour. 

; 6. The way of Cels , both as to the manner and thing is ſo 


- hateful to the Body of the people of this Kingdom , that though 


exhauſted in a low condition, they did offer, and chearfully grant 
to His Majeſty a conſtant yearly Taxation and-Annuity , during 
His Majeſties Life , of 40000 pound Sterling, upon conſideration 
expreſly mentioned 11 the ſaid AF, that His Majeſty had figniffied 
His Royal Reſolution , not to raiſe any mere Cels , it cannot be 
expreſſed how great diflatisfation and apprebenſion it would be- 
get in the hearts of the people, if that unhappy way of Ceſs ſhould 
be reviv'd , under what name or notion ſoever, now after His 
Majefties Reſtitution, and that the people had juſt reaſon to think 
themſelves ſecur'd by the ancient Laws and Cuſtom of the King- 
dom, and His Majeſties gracious Reſolution fo recently and folemn- 
ly expreſſed by His Majeſties late Commiſſioner in Parliament, and 
recorded in a Printed At, being the 14 of His Majeſtics late Par- 
liament, and firſt Seſhon thereof, | 

7. The Weſtern Shires, being only five, and the remnant 
Shires who plead for the good old Way, according to the ancient 
Laws of the Kingdom, being five time: more, it is humbly repre. 
fented, that the intereſt and number of ſo many other Shiresſhould 
weigh down the pretences and defires of ſo few Shires, for a No- 
vation contrary to the Law and Liberty of the Kingdom, it be- 
ing alſo confidered , that though the Loyalty of ſome Noblemen 
and Gentlemen within the ſaid Weſtern Shires, be above all excep- 
tion, and be more eminent, that there are fo few of ſound Prin- 
ciples there, yet to ſpeak modeſtly, the generality of the Inhabi- 
tants of theſe Shires has not been ſo forward to delire or promote 
His Majeſties Reſtitution and Intereſt, that now after His Majeſties 
happy Re-eſtabliſhment, they ſhould obtain what they could never 
effeCtuate in any time , and ſhould be gratif'd to the prejudice of 
other Shires of undoubted and conſtant Loyalty,and the overturning 
the ancient Law, and Way of the Kingdom. 

8. Astothepretence of inequality in the old Way, it 1s to be 
confidered , that though an Arithmetical. proportion and exaCtnefs 
is not to be expettedin any Way; Yet there is more reaſon to pre- 
ſume for the juſtice and equity of a legal way , venerable for an- 
tiquity , warranted by expreſs Laws and immemorial Cuſtom, 
which for any thing known, had its beginningin the time of Free- 
dom, and has been continued in the beſt, moſt peaceable and pure- 


eſt times, notwithſtanding any endeavours to the contrary, than 


for a way contriv'd and hatch'd in the Heart and fury of Trouble 
and Diſtempers, and brought forth and obtruded upon the Coun- 
trey with ſo much partiality and faRtiouſneſs, that it is well known 
that the Shires, and perſons who were in oppoſition to His Maje- 


ſty, 


WB_—_ w@ 4&4 }2ÞuX< Xx | EY oy ey 


ad. Gal s*$ and Had a wid fwocad ws ho 3M fk cons nM aac 4 oc 


AF DO mM. T9 ==a-©5 © © A'S ©, a was 


N00... +5 A wno ©. 


a kFo:” PETS SILIY / | 
of King Javits tbe frxth 
ſty , had' ſo great and prevalent intereſt for the time, that the va- 
Juations, both as to the Q»ota of Shires, and proportions-and Rents 

f private perſons were carry'd on by the inſtruments and Commil- 
 fioners, moſt incqually to. the advantage of their party , and the- e- 
vident prejudice and prefſure of whole Shires, and all per- 
ſons _ were fincere, or had the leaſt Aﬀection for the Royal 
InterelT, A , = | 
| '9.By the Common andFeuda! Law and Law of the Kingdom, where 

the Heir of the Vaſla]Dierth, not Entered,the Superiour during the 

None-entry » has right to the Duties of the Land holden of him, 
and when the Heir of Ward-lands doth Enter, the Superiour bath 
Right to the Duties for a year, under the notion of Relief, which 
in both theſe Caſes of Relief and. Non-entry, are payable accor- 
ding to Retoures and the New Extent 3 if the old way of Retoures 
ſhould. be altered in relation to the payment of Taxations, why 
not in order to None-entries and Relief, ſo that they ſhould be 
payed , not according to Retour but Valuations, there being no 
reaſon that the ſaids Caſualties are not exatted in rigour : but the 
ancient: Law and Cuſtom for Retoures. How dangerous the prepa- 
rative may be, if the way of Retoures ſhould be altered, even to 
thoſe who are for Novations, and what Combuſtion and Diſorder 
it may occaſion in the contrary, it is ſo apparent, that it needs not 
to be repreſented. 

10. Whereas it 1s pretended that the Lords and others of the 
Clergy , will have prejudice by the Old Way, both as to their 
own proportion , and the proportion of the Vaſſals, and thatthey 
are in another condition than formerly, by reaſon that their Rents 
are impaired by Valuations and Miniſters Stizpends , it is humbly 
conceived with all tenderneſs and reſpeCt to the reverend Clergy, 
that whatever others for their own intereſt, do ſuggeſt under pre. 
tence of theirs. The Lords of the Clergy and others; will not de- 
cline to contribute, _ and be Taxt for His Majeſties Service, as 
the other Eſtates, and asto the pretended way of paying Taxation 
according to the Valuations in theſe late times , they cannot be 
Taxed in that way , becauſe the Rents of the Biſhops being for the 
moſt part in theſe times of Uſfurpation, mortified to Univerſities 
and other pious uſes, they were not{valued, nor lyable to Ceſs 
and ſuch hke burdens; it muſt then follow, that either they muſt 
be Taxed in the old Way, or elfe not at all as to the proportion of 
the Clergie, it is deſigned by all the Laws concerning Taxations, 
and it 1s not higher than it was at any time, ſince Taxations were 
granted to His Majeſties Predeceflorsz ahd it is to be obſervd 
in all As of Parliament concerning Taxations, The Lords of the 
Clergie do in the firſt place, before the reſt of the Eſtates , make 
a chearful offer of the ſaine-proportion without any grudging, and 
though there needs no reaſon to be given for clear Law and Pra- 
ice 3 yet that the ſaid. proportion 1s Defin'd , and ſettled upon 
good Reaſon, it is obvious, fſeing the ſame is impofd inorder, both 
to their Spirituality ; conſiſting in Tiths, and their Temporality 
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conſiſting, in Lands and others , and it is known that the, Tiths are, 
more than the foutth part of the Rent of Scotland > 'and Tempo. 
ralities and Church-lands will extend to a confiderable part of Scot- 
land, atleaſt to a fourth part. . | 

"The, Clergie having their Benefices and Living, not in Proper- 
ty, as the other Eſtates, but of His Majeſties immediat favour and 
grant, and for their lifetime 3 ſo that 1t.1s not ſtrange, that upon 
the conſiderations forefaid they pay d ſuch a-proportion ofthe Taxa- 
tion ; © the caſe is not altered upon the account of Valuations and 
Miniſters Stipends , thitcourſe for Valuation of Tiends, and aug- 
mentation of Stipends being. procured, and taken at the earneſt 
defire of the Reverend Biſhops and Clergy z fo that it ought not 
t 2 to their prejudice; and de fado, the 
Reverend Biſhops and' M.niſters, have no prejudice by that courſe, 
by reaſon the 'Biſhopsand Miniſters, and Benefic'd perſons ({ who 
ought only to be looked upon as Clergie } are fecur'd by divers 
provifions contained in the Ads of Parliament anent the Valuati- 
on of Tiths, and in ſpecial, that what they were in poſſeſſion of 
aQually and really the time of the Submiſſion , made by them, 


 ſhouldremain with them 7» quatitate & qualitate, unprejudged by 


any Valuation, ſo that the Valuation and augmentation of Stipends ' 
being only in Relation to, and affecting the Spirituality and Tiends; 
the caſe neither 1s, nor can be altered as to the Clergie, they be- 
ing ſecured by the ſaids Proviſions, and theburden of augmentati- 
on of Stipends, and prejudice by Valuations, doth only ly upon 
the Lords; and Titulars. of Erection , and Tackſ-men of Tiths, 
as the caſe is not altered in relation to Benefic'd perſons; fo Sti- 
pendiary Miniſters cannot be prejudg*d by the good old Way, 
ſeing by an A& of Parliament 162 Ja.6 Par. 13, They are freed and 
exempted of all Taxations and Impoſitions, the burden of the pro- 
portion of the Clergie doth not ly upon them , but for the moſt 
part upon the Vaſſals, and Tackſ-men againſt which they haveby 
the Law a preſent and ſummar way of Relief, as to the Lands and 
Temporality of the Clergie, they are the ſame, and in the ſame caſe 
as in time of former Taxations 3 and that the Vaſſals of EreQion, 
or of Church-men , ſhould be in better caſe than formerly , as to 
the payment of Taxation , ' It is contrary to Law and Reaſon, ſe- 
ing res tranſit cum onere &* cauſa z and that Laye-men acquir- 
ing Lands from Church-men , thould have more eaſe of Taxa- 
tion, as to ſuch Lands, than other Church-men had , when 
they poſleſled the-ſame , is inconſiſtent with Law, and with 

the Reſpe& and' Priviledges belonging to that Sacred Order, 
11. Whereas it 1s pretended, that fince His Majeſties Reſtituti- 
on, and the ſaid Act of Parliament containing His Promiſe and Ke- 
ſolution, not to raiſe any more Ceſs: A Taxation hath been pay'd 
to the Lords of Seſſion in'the way of Cefs, that pretence is of no 
weight, it being conſidered that the faid Taxation is granted, not 
to His Majeſty,” but for an honorary allowance to the Lords of 
Seſſion; and by an Acof the ſame Parliament, wherein His we 
Jeny 


A 


IF 


' of King James the ſexth: 
' Jeſty Declar'd that no more Cefs ſhould be raifd 3 fo that the faid 
Ad beingin the ſame Parliament, and it being an exception from 
the ſaid At, firmat regulam in non exceptis, and ſhuts the 
. ' Door asto the future, upon that manner of Raifing of Impoſiti- 
ONS | ENT 
| 12: Whatever a Parliament may do as to the repelling of for- 
mer Laws and'Cuſtomes, a Convention of Eſtates (though a meet- 
= ting moſt eminent ) has not that Legiſlative Power - And albeit 
the Commiſſioners from Shires has power by their Commiſſion, to 
offer and condeſcend to a Taxationz Yet they have not power to 
alter and take away the fundamental Laws and Cuſtoms ofthe King- 
dom, as tothe manner of uplifting of Taxations , being the Birth- 
right ofthe people, and whiclicannot be taken away but by a Law 
made in Parliament. 


LD — 


King James the ſixth, Parliament 16, | 


Murder King James the f{ixth, he was Forefaulted in the - Te 
- beginning ofthis Parliament; andafter his Death, his Bro. 
.._ ther and Poſterity were diſabled to ſucceed, and the Name 
of+ Rutken aboliſhed; as is to be ſcen in the firſt three Un-printed 
Ads of this Parliament, and a publick day of Thankſgiving is ap- 
pointed by this AR, which is yet conſtantly Celebrated upon the 5 
of AuguSi, which was the Day upon which the Murder wastobe com- 
mitted. | = 
The malice of the Fanaticks in thoſe times is moſt remark 
able, who pretend that he was unjuſtly Forefaulted , albeit the 
Depofitions of the Witneſſes are yet extant , whereby the Traite- 
rous Deſign of having contriv'd , and accordingly attempted to 
kill that excellent King , is prov'd by his own relations, and ma- 
ny eminent Witneſſes of intire Reputation, | 
It is alſo obſervable, that Witneſſes of old, in Proceſſes beforethe 
Parliament; wereonly led before the Articles, and repeated in Par- 
liament. | 
Item , That the Summons was till in Latin , & ſab teſtimonio 
magni ſigilli, they were at the Inftance ofthe Juſtices, and of the 
Kings Advocat 3 and the Summons in all ſuch caſes were ſtill 
raiſ*d before the Parliament did fit , for our Parliaments fat very 
ſhort time, and fo they err who think that ſuch Proceſſescan only 
be raif'd by -a Warrand from the Articles, though that be ordinary 
now, And now likewiſe the Summons is in Scots , and under the 
Signet only; EF I 


"FX Earl of Gowrie being Forefaulted, hisLands are by this ACT 

AQ annex'd to the Crown; and though by the former A#s 2. 

of Annexation , Lordſhips and Baronies were only in general an- 
Kkkk nexed 5 


T: Earl of Gowrie having endeavoured Treaſonably to ACT 
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Obſer vations upon the {ixteenth Parliament 
nexed; yet here all the particular Baronjes of the Lordſhip, and 
all Tenements of the Lordſhip are exprefſed;with all the Pertinents 
thereto belonging,which are here ſpecially enumerared, and amongſt 
the Pertinents, Patronages are enumerated, which ſhews that Pa- 
tronages in our Law, are comprehended under the word Pert;. 
ments, which is alſo clear by the Author of the Book, call'd The 
Parſons Law. See more of this in the Notes on A 29 Par. ix 

4/6. | 
4 The Regalities and Heretable Offices belonging to Gowrie , are 
likewiſe ſuppreſt expreſly, and the faids Lands erefted in a 
Stewartry 3 for a Regality is properly the EreQion of Lands hold. 
ing of Subjets; and a Stewartry is only in Lands, which are the 
Kings Property. ; 


ACT "J'His AR isExplain'd in the 37 AZ Par. 2 J4.6. and thatis the 
3. 


A& related to 1n this Statute, 


Y this At, Invading or purſuing any of His Highneſs Seſſion, 
Secret Council , or Officers, it being verifi d that they were 


 purſu'd, or Invaded for doing His Highneſs Service, is Declard 


puniſhable by Death, and upon this A# Mr. James Mitchel was 
Hang'd for Invading the Biſhop of Saint Andrews ; in which Pro. 
ceſs it was upon debate found, that the Purſuing and Invading for 
doing His Highneſs Service, was ſufficiently proven by preſumpti- 
ons , except the Pannel could have condeſcended upon another 
reaſon which provockt him to the attempt , ariſing from private 
quarrel or grudge, and that becauſe it is impoſlible to imagine that 
the Deſign of the Invader can be otherwiſe-prov'n, that being an 
occult and latent A& of the mind. 

By the Civil Law, the Invading a Counſellor was Treaſon, for 
ſfayes the Emperour, ſunt pars corporis noitri, l. 5. C, ad IL. Jul. 
Maj. . | 

It may be queſtioned from this AQ, 1: Who are to be calld 
the Kings officers? 2, Ifthe Invading them when they are out of 
the Kingdom, or Suſpended, or when they are only nam'd, and 
not yet admitted to their place , will infer the puniſhment of this 
AF, 3. If theſe words in the Narrative of this Statute, that they 
are oft quarrelled without any juſt cauſe, will excuſe the Invader, 


'ifhe can ſhow that he was truly wrong'd+by that* party, either in 
| Voring, or deciding againſt him, or otherwayes, Scipio Gentilis 


in his Books, de conjuratienibus adverſus principes explains the l, 5, 
cod. ad I. jul, Majeſt. and ſhews how far the Invading of the Kings 
Counſellours is Treaſon. 


Sir Frazcis Bacons obſerves that an AF of this Tenour was made 


at the ſuggeſtion of the Chancellor , in the Reign of Herry 7. be- 


cauſe of the danger the Chancellour was then in from: the Courti- 
ours, drowning the envy of it in a general Law; and I am ſure 
that was alſo our caſe, for our Chancellour was in ill Termsthen 

© with 
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_ of King James the ſoxth. 


with our Nobiliry, but their Conſpiring was made a Crime ; where» 
as with us Invading is neceſflary. 
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| | His A& is Explained in the 80 4G Par.1no Ja. 3. wy 


| His A& is formerly Explain'd in the 248 A& Par. 15 Fa. 6. oy” f + 


His AZ Diſcharging Herring to be carried abroad before Mi. 4 CT 

chaelmas , under the pain of Confiſcation, i.now innovated : 
by the Priviledges granted to the Fiſhing Company, and that ve. 
ry juſtly , for the ſooner Herring be carryed abroad , they give the 
better price: And though there were not Herring enough taken 
to ſerve the Countrey the time of this AR; which was the realon of 
the Prohibitzon 3 yer now there are, ſufficiently for ſerving both 
the Countrey and Strangers. 


IO, 


Hough the laying Salmond in forbidden times, be Theft by 4c T 
this AF, yet none has ever þecn purſu'd capitally there- 
fore , butthe ſame is only puniſh'd as a penal Statute by an arbitra- 
ry puniſhment, | 
The reaſon why the Rivers of Tweed and Armand are excepted 
from this AF, is, becauſe the killing Fiſh upon them prejudges on- 
. Iy the Exgiſh Fiſhing - bur after the Union of the two Kingdoms, 
this exception asto theſe two Rivers, 1s alſo taken away by the 5 
AG Par. 18 Fa, 6. | 


Il 


T His A# declaring the Provocker and Provocked in Duels to 4 CT 
® be puniſhable by Death , is Explaind, Cri. prad. tit. Da- 19, * 
els : and ſince fighting Duels 1s only declared Death by this AF, © 
it appears that naked Provocation is not Capital; but yet even: 
the ſending of Cartals may be arbitrarly puniſhed by the Privy 
Council : but Fighting is Capital, though no killing follow - and 
fighting by Rencounter may be puniſhed as a Due], though there 
was no formal Cartal 3 for by this Law all ſingle Combats are de- 
clared puniſhable by Death, wid. crime. praG. tit. Duels: This 
Ac was renewed by a ſtrict Act of Secret Council, in azno 1674. 


Tas A& isExplainedin the A& 265, Par. 15 Ja. 6, ACT 
| 12 
Y this AG it is Declared that the negligence of the Kings Offi- y c T 
cers, in Purſuing or Defending a Cauſe , ſhall not prejudge x1 15 * 
. the King : and therefor competent and omitted, ts never recely= * 
ed againſt the King , though it be againſt private parties; and 
by this A& it would appear that the King may propone a Nullity 
of a Decreet obtained againſt bim , even ix foro before the Lords 
of Seffion,by way of Exception or Suſpenfion,without a formal Re- 
kkk 2 ductions 
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2iz Obſervations upon the ſixteenth Parliament 

dugion ; byt yet Preſcription runs againſt the King , notwith- 
ſtanding: that it may be alleadged , that by this AG he cannot be 
prejudged by the negligence of His Officers, in not purſuing, ſince 
Preſcription is a general Remedy introduced for the fina] quiet, 
both of King and Peoplez and as to Heretage it is introduced by 
an Ac poſteriour to this AF , wherein there is no exception made 
in favours of the King 3 but the AR introducing Preſcription of 
Moveables' is prior to this Act, and fo it may be the more doubted, 
whether Preſcription of Moveables runs againſt the King, ſince by 
this poſteriour AR it is Declared, that the negligence of His Offi- 

| cers in not purſuing, ſhall not prejudge him, nor is there ſogreat 

* hazard to the Lieges in theie Moveables, as in their Heritage. 


He Tranſporting or [n-bringing of forbidden or Un. cuſtom- 
ed Goods , that is to fay, Goods that ſhould pay Cuſtom , 
without paying Cuſtom is puniſhable, not only by Forefaulture of 
the Goods, but by Confiſcation of the In-bringers whole Goods 
moveable; albeit by the Civil Law, ea res tantum. in commiſſun 
cadit quam quis non eſt profeſſus ; by which Law the naked En- 
try , or ſola poſſeſzo, was ſufficient to Defend againſt the Forefaul- 
ture &* imputandun eft publicano qui non exegerit, Perez, tit, C,de wed, 
um, 10. both by that Law and ours, the Cuſtomers may recover the 
Goodsun- entered, even from ſingular Succeſſors whothave bought 
the ſame, bona fide, for a competent price; and in that Law, Error cx- 
cuFfd from Confiſcation : but 1n that caſe it exa&ted double Cuſtom, 
Perez, ibid. | 
I have not obſerved any mans Moveables Eſcheated upon this AF, 


His A& fining ſuch as will not Communicat once a Year, 

when he is thereto deſired by his Paſtor, is ill obſerved, but 

not in Deſuetude, and therefore was renewed by Proclamation in 
January 1679. 

Obſerv. That the - having Rancour againſt their 'Nengh- 
bour , is Declar'd no relevant excuſe; and juſtly, becauſe it is a 
fault, and ſo ſhould be no Defence, & argumento hujus legir, a 
Fanatick having prejudice at his Miniſter, even though reaſonable, 
is no legal Defence , for he ſhould ſtill hear. | 

Obſerv, 2. Though this AR ſay, That no other excuſe whatſoever 
ſhall Defend ; yet certainly inability to Travel, madneſs, e*c, 
will Defend z and general words are ſtill to be underſtood, ir 


ſubje@®o capacis 


ACT | : 
4 TT as AT is Explain'd , crim. pratt, tit. Herefie. 


ACT YPHis 4G is Explained; crim; prof, tit. Beggars and Vaga- 


19. «1 : bonds, A 


EE | This 


%+ + I 


of Kine Famzs the fxth, 


T His A@ Is Explained , crim. pra. tit. Adultery. 


ai. , 


my 


1 
& bar AG againſt ſlaughter of Wild-fowl , is renewed by an 
AT of Privy Council, Jane 9g. 1682. years, whereby Maſters 
of the Game are appointed for putting theſe A&s in Execution; 
though by. this A@ the Sheriffs, Stewarts, and the Kings ordinary 
 Magiltrats, have a particular Commiſſion of Juſticiary for this effeR; 
and it was queſtioned in the time, how rhe Council could take away 
a Right eſtabliſht in them by the Parliament £ : 
By this 4#, the killing of Mure Pours is Diſcharg'd before the 
third of July, and Partridge Pouts before the eight of September ; 
and by that Proclamation, Mure Pouts are allow:d to be kill'd 
after the firſt of Jaly, and Heath Pouts after the firſt of _2u- 
gefF , and Partridge and Quail after the firſt of September, and 
whereas by the 109 AZ Par. 75 Ja, 1. No Partridges, Plovers, 
Black-cocks, &c, are to be kalFdtill Auguſt; this Prociamation al- 


lows them to be kilkd, from the firſt of July. 
"P's AG ordaining all Engliſh Cloath to be Seal'd by a Seal, 
' ® the Form whercof is here condeſcended on,wasthought to have 
been in Deſ#etude : but now found not to beſo in anno 1666. at 
which timeit was found, that the Cuſtomers might enter the Shops, 
and Seal or Confiſcat what was not ſo Seald, This Sealing was 
formerly appointed by the 129 4@ Par. 12 Ja. 6. 


His A# is but a Temporary Commiſſion. 


"i His A& appoints, that no Letters of Horning ſhall be Dire& 

againſt perſons Dwelling on the other ſide of Dee, upon ſhor- 
ter ſpace than fifteen Dayes; which AF was found only to be ex- 
tended to Actions before the Privy Council, but not to Charges be- 
fore any other Court; becauſe the Narrative of this A& ſ:yes, That 
ſeverals of the Lieges were drawn in inconveniencies by Charges before 
His Majesty and His Conndl ; though the Rubrick and Statutory 
part be General ; and though the reaſon, whereupon this is 
Og , extends to all Charges , as well as Charges before' the 
Council. | | 


Uch as Invade any of His Majeſties SubjeRts within a Mile to 
the place of His Highneſs Reſidence, or whoever reſort there. 
to, Armed-with Jacks , - or Corflets-under their Coats, are to be 
Impriſoned for a Year, and puniſhable by an arbitrary fine. 
_ - 'Obſerv. That the attrocity of the Crime is much hightned from 
the circumſtance of place, as well as time; as is likewiſe clear by the 
I73 AE Par. I3 Fa. 6s 
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Obſervation! upon the ſoxteenth: Parliament 


It may be doubted, whether this AQ can be extended apainſt 
ſuch as Invade Strangers ? - fincethe AR fayes only, ſuch as invade 
S#bje&Fs; ſince the Invading of Strangers is more attrocious in it 
ſelf, than the Invading of SubjeRs, the Crime being there aggredg- 
ed by the breach of Hoſpitality. 

Ic may be likewiſe doubted, how long a time of Refidence by 
the King makes the Invaders puniſhable? and it would appear that 
if the Invaſion be not within a mile of that which 1s known to be 
the place of the Kings ordinary Reſidence, that then it muſt be pro- 
ven, that the Invaderdid reſide there for the time, 


BY this AF Sheriff-Courts ſhould be kept in the middle of the 
Shire, for the caſe of the people but this is not obſerv'd. 


'@} old Pledges were taken in the Borders, that 1s to ſay, one 
man entered himſclf Priſoner for another., and bound him- 
ſelf for his appearance, perſon for perſon; but now the Peace is 
ſecured by Sureties or Cautioners, who, if they preſent not 
the perſon for whom they are bound, that very hour they Fore- 
fault their Bonds, nor is the preſenting the Priſoner afterwards 


tes. ; 
Theſe Pledges were Diſtributed of old amongſt the Nobility 
and Gentry , who were to be anſwerable for them, becauſe we 
wanted then many and ſure Prifons z and becauſe they were un. 
willing to receive theſe Pledges 3 therefore this AQ obliges them 
to = wth and keep ſuch Pledges, under the pain of two thouſand 
merks, | 

It may be doubted; if Pledges may not be taken in 
other Crimes as well, as theſe relating to the Borders and High- 
lands, argumento bujus legis, ſince this may tend much to the quict- 
ing of the Countrey 3 and if the Nobility may nor be forc'd to 
keep theſe, for Priſons may be often fo full, that Priſoners cannot 
otherwayes be kept 3 and by many At of Secret Council, the 
Nobility was before this Statute oblig'd to keep Pledges. 

By the Common Law, Obſides or Pledges could only be grant- 
ed, ex cauſa publica, ſed non ex privata, Bald. in |. ob es, C. de 


obl, & af, But it ſeems that Pledges, though for Criminal Cauſes, 
could- not bind themſelves to corporal puniſhment, quia nemo 
et dominus ſuorum membrorum licet aliter obtineat de conſuetudine, 
ob borne publicum , Bald. in tit, de pace Conſtant, $. damna in 


fore. 


ſufficient; which ſpeciality has been found neceſſary in Border Sure- 


of King Fames the ſoxth, 


hm 


King Jams the ſixth, Parliament 17. 

Here have been two- Commiſſions granted for conſidering 

of an Union betwixt this Kingdom and Ergland, one in 

this year 1604. and another in 4-0 1670, Betwixt which 

there are only theſe two differences3 that in this Ac the 

Names of the Commiſſioners are ſet down, and they had no other 

Commiſſion but the Ae of Parliament; but in the other Com- 

miſſion 1670. the perſons were nommated by His Majeſty, under 

His Great Seal3 the nomination. being refer'd to the King by that A# 
of Parliament. 

The ſecond difference is, that in this Commifhon 1604. their 
power is limited with this proviſion, 2iz. not derogating any 
wayes from any Fundamental .Laws, ancient Priviledges, Offices, 
Rights,  Dignities, and Liberties of this Kingdom : but the other 
has no ſuch exception3 and yet it may be doubted, whether by 
vertue of the laſt Commiſſion, thoſe who were Commiſhonated, 
could have derogated by their Treaty', from any of our Funda- 
mental Laws, ancient Priviledges, Offices and Dignities? 

That the Parliament of Scotland could not conſent to an Union 
of Parliaments, though all its Members were admitted, withour at 
leaſt Conſulting the Shires and Burghs, which the reſpeQtive Mem- 
| bers of Parliament repreſent, may be thus urg'd; all Nations con- 
fidering the frailty of their Repreſentatives, and that ſome ages and 
generations do too eafily quite, what is fit and neceſſary for ſecus 
ring their Liberty; haye therefore thought fit to declare ſome 
Fundamentals to be above the reach of their power 3 and that 
Parliaments cannot overturn Fundamentals, ſeems clear, not 
only, becauſe theſe were not Fundamentals, if they could beover- 
turn'd, that being the true difference betwixt Fundamental 
and other Laws 3 But if a Parliament ſhould enflave their King- 
dom to. a Forraigner , the people might by a ſubſequent EleGi- 
on diſown the Perfidie; or it two of three Eſtates ſhould. by 
plurality exclude the third, furely their Excluſion would be null ; 
and that the Conſtitution of a Parliament is a Fundamental, - ap- 

rs riot only from the Nature and Weight of that Priviledge ; 
[36 likewiſe from this Commiſſion , aro 1604, wherein it 1s call'd 
Fundamental, and looked upon as unalterable ; nor is it imagi- 
nable, how the Parliament cannot ipvert the Conſtitution of one 
Eftate, and yet can invert and alter the Conſtitution of the whole: 
and by our Statutes it is Declared Treaſer, to endeavour to leſſen the 


power of the three Eſtates of Parliament; and it cannot be ſaid, that 


their power is not leſſened, when they cannot make one AQ or 

Statute by their own authority, or when others have more in- 

tereſtin, and influence upontheir Determinations, than theythem- 

felves have; and when, m_—_ _—_ abſolute , they become wm 
5 J 
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216 Obſervations upon the ſevemeenth \' Parliament 
je& to another3 and a Parliament has but ſome ſuch power over 


the people , as the Magiſtrats and Council have over a Burgh ; 
forthe Parliament is bur the great Council of the people and King- 
| 


dom; andit is moſt certain, that the Magiſtrats and Counal of a 
City or Town , could not conſent to Incorporat with another 
Town, and conſent to the everſion of their owa, without the full 
conſent of their people whom they Govern. | 

Commiſhoners for Shires and Burghs, are the ſame with us that | 
procuratores univerſitatis arein the Civil Law 3 and Procurators #1;- | 
am cm libera ,* could not alienat the Rights of their Conſtituents, | 
without a ſpecial Mandat for that effe&@, 1. procuratori ff. de procu- 
rat. nor can they exchange nor tranſa& upon what belongs to their 
Conſtituents (which is our caſe exactly ) |, mandato generali ff. de 
procurat. and if we conlider the Commiſſion whereby they ſit in | 
Parliament-, we will find it does only empower them to. Repree | 
ſent in Parliament their Conſtituents 1n every thing, which ſhall be | 
advantagious for them : From which Commiſſions I argue, firſt, 
That this is but manrdatum gererale ; for it empowers them only in 
general Terms and bears no Warrand to Treat with Ezgland, of 
an Union of M»onarchies or Parliaments , & generali mandatoetian 
cum libera ea veniunt que ſunt de conſuetudine , 1. quod ſino l, F. qui 
aſſidua ff. de edidit. edit. & non comprehendit ea que ſunt ujui re- 
Lionis . repugnantia ; it empowers not ſuch as have it to do things 
extraordinary, and which, it is probable, the Conſtituents would 
not allow , l. ut ſs filins f. de donationibus, I, indebitum ff. de con- 
dif indebit & cap. generals de reg. jur, in ſexto; but in ſuch caſes, 
as Lawyers obſerve, and Reafon Teaches, the Conſtituent 1s to be 
Conſulted , and a ſpecial Mandat is required 3 as is clear by the 
Laws abovye-cited. Our Commiſſioners for Shires and Burghs, fit 
by vertue of Commiſſions, and as they need a Warrand to fit, fo 
cannot they exceed it when they fit, and are not arbitrary ; Nor 
could the Parliament of Scotland, as now Conſtituted, a their 
Parliamentary power over to the. Council; Nor does their Commil- 
ſion empower them to ordain, that there ſhall be no future Parlia- 
ments, and when they exceed their Commiſſions, they are no more 
Members of Parliament, and therefore what they do, is null. 

3- By theſe Commiſſions , the Commiſſioners for Shixes and 
Burghs?, are only empowered to Repreſent them in the Parliament 
of Scotland 5 which preſuppoſeth that there muſt be a Parliament, 
and conſequently 'that they . cannot exſtinguiſh, or innovat the 

Conſtitution of the Parliament of Scotland; for how can they Re- 
.preſent the Shires and Burghs in a Parliament, which is notz and 
certainly. the Parliarnent of Scotland can be ſaid to be no more, 
when they make but a part of the Parliament of (zreat-Britair; for 
Scotland cannot be called Britazz, nor a part of a Parliament can» 
not be called a Parliament , no more than the Commiſſioners for 
the North of Scotland , can be called the Parliament of Scotland * 
but how. our . Commiſſioners could fit in the Parliament of Great- 
Britain , by vertue of their former Commiſſions, I ſee not ? and 

| -__ there- 
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of King Fames the ſixth: | 
therefore it ſeemsto be both fit and juſt, that the Commiſſioners 
of Shires and Burrows ſhould: be ſent home to their reſpe&ive Con« 
ſtituents,- tocrave their advice and conſent, in ſo weighty and com- 
prehentive an Afﬀair, nam quod omnes tangit ab omnibus debet ap- 
probari. | | $ PC en 
It may be likewiſe coſtended that this Great Determination of 


Laiting both Parliaments , requires at leaſt the full aſſent of the . 


Members of both Parliaments; and that though the Parliament had 
power to alter its own Fundamentals 3 yet if any one diſſent, 
the Union of both Parliaments muſt ſtop ; for bothin Law and 
Reaſon , the power of making Laws; arid the Right to retain or 
reſign Priviledges, are two different things, the one is a Legiſlative 
Power , which is regulated by plurality of Voices; the other is 
founded upon Dominion or Property , and is not ſubjed& to Suf. 
frage , no more than other Properties are 3: for as every Member 
has Right, ſo his Right cannot be taken away from him with- 
out his own conſentz though all theſe whoare in the Society with 
him ſhould renounce what 1s theirs , 7 re pari melior eſt conditio 
probibentis, &- in re communi nemo dominorum jure quicquam flcere 
poteſt invito altero L, Sabinus, ait 28, ff, com. divid. thus it the Mem- 
bers of a Society were by Law free trom Impoſitions , though all 
the Society , ſave one , Thould ſubmit topay, yet plurality would 
not in that caſe oblige the Refuſer , and if all who had intereſt in 
a Commonty , ſhould condeſcend to Reſign their Right therein in 
favours of another , yet if one were refractory , that one would 
not be prejudged by the conſent of all the remanent partners ; 
whence it ſeems conſequentia),; that as the Parliament cannot Debar 
any Member from fitting in Parliament, fo thatif one Member by 
advice from his Conſtituents, oppoſe the Union of Parliaments, it 
could not be carry'd by plurality; for what ever Reaſon militats 
why plurality ſhould not overſway in the one, does likewiſe mili- 


tat in the other 3 and ifthe right of every Member is given asthe. 


cauſe why , he cannot be debar'd from fitting 3 Why ſhould not 
the ſame Right empower him much more to ſtop the total alteratt- 
on of the Parliament? -even as a man cannot be Debar'd from uſing 
a Commonty. It will likewiſe operat, that the Commonty cannot 
be altered in its Nature , without his conſent; and the Right of 
theſe who fit in Parliament, 1s as much prejudg'd, by extinguiſhe 
ing the being of a Parliament, as by debarring them from fitting, 
or Voicing in jt. ' Our Shires and Burghs have Right to be RKe- 
preſented in no Parliament, fave that of Scotland3 and therefore 
1f the Commifhoners had por to overturn the being of the Par- 
ltament of Scotland, they could have debar'd our Shires and Burghs 
from. being Respreſented in the Parliament of Great-Britain, ſeing 
they could pretend no Right to fit there; ſo that it ſeems, either 


plurality of Voices may exclude any particular Member , and may 


retrinch that Member: ' Or elſe by the ſame Reaſon, no plurality 
can eltabliſh an Union of both Parliaments; and if our Parliament 
could by plurality of Voices, overturn the Fundamentals, and de- 
| Mmmm ftroy 
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To 


Obſervations: upon the eighteenth Parliament 
ſtroy the very being of our Parliament 3 How ſhall it be poſſible 


to lecure our Parliament, when it is joy'd in.with the-Parliament 


of England, into one. Parliament of Great-Britain ., ſo as that the 


Parliament of Great- Britain , may not by the plurality of Voices, 


likewife overturn any Fundamentals that ſhall be condeſcended on ; 
but that the Fundamental LOO and priviledges of Parlj- 
ament, are not ſubje to Suffrage, and cannot be abrogated, nor 
innovated , without the univerſal conſent of all its Members and 
Commiſſioners, way be clear likewiſe from many Inſtances ; for it 
is moſt certain that the Parliament , as now Conſtitute , could not 
by any Statute Ordain , that there ſhould be no more Parhaments, 
or reſign over their Parliamentary power in the hands of theCouncil; 
nor could they Tranſmit the Power they poſlcſs, in favours of their 
own Heits , or exclude any of the Three Eſtates; and ſure if 
Fundamentals be not ſubjeR to plurality of Voices 3 the power of 
Uniting of Parliaments, and ſuppreſſing of Monarchies is not, 
for theſe comprehend all other Priviledges and Fundamentals3 and 
if the priviledges of one of the Three Eſtates cannot be altered 
by plurality 3 I ſee not how the priviledges of all the Three can be; 
al w: haveſeen Parliaments in the laſt age do ſuch irregular 
things , that the ſucceeding Parliaments have been ford, not on- 
ly to abrogat their Laws, but even to find that they had exceeded 
their power, which implyes that 1t was not arbitrary. 


King Fats the ſixth, Parl. 18, 


of acknowledgement, without any new Conceſſion in theſe 

words, They all in a voluntar, humble, faithful, and unit- 

ed heart, acknowledge His <Majeſties Soveraign Antkority, 
Princely Power, Rogal Prerogative , and priviledge of His Crown, 0- 
wer all Eſtates, Perſons and Cauſes ; and Confirms to His Maje- 
#y His Imperial Power, and whatever Soveraign Authority any of 
His Predeceſors had, and Caſes annuls and abrogates all , any way 
done to the prejudice of His eAuthority any manner of way; ſo that it 
ſeems that all former As of Parliament , lefſening any way the 
Royal Power, are hereby abrogated, | 
By this Ad likewiſe, the Eſtates & Parliament promiſe to 29in- 
tain , defend, and advance the Life" Honour, Soveraign Authority, 
Prerogative Rozal, | and priviledge of His Crown, with their Lives, 
Lands and Goods, to the outmoſt of their power : But becauſe this A& 
was too general ; therefore by the 2, 3, 4, and 5. Ads of the 
firſt Parliament, Charles the Second , His Majeſties Royal Prero- 
gatives 1n the choice of the Officers of State, Connſellonrs aud Judges, 
22 Calling and Diſolving of Parliaments, and waking of Laws, in 


T: AR Declares His Majeſties Royal Prerogative by way 


EE . SS XACT a a «as _ 


' of King Janes the ſixth 


making of Peace and War , and ordering the Ailitia, &c. are 
expreſly acknowledged and Ratithed : and by the ſecond A# of 


the ſecond Seſſior, of the firſt Parliament, All endeavours to reſlrain 
His Royal Perſon , to Depoſe or Suſpend Him, and all endeavours 
tending thereto, are Declared Treaſonable , and all ftirring up of the 
People, to the hatred or diſlike of His Royal Prerogative , are puniſh- 
able in manner therein mentioned : and by the 27 4& ofthe 3 
Sef. of the x Par, Ch, 2. His Majeſty is Declared by His Prero- 


gative Royal , To have the only Power of Ordering all Trade with 


Forraigners. | 'Z- | 

Nota , This is the firſt A& that mentions the word Preroga- 
tive, which was formerly call'd the Priziledge of the Crown ; and 
therefore this At mentions. both the Old and the New Words, 
by aflerting His Majeſties Prerogative, and Priviledge of the 
Crown. 


BY this A& Biſhops are not ſo much reſtored to their Offices, as 
it 1s Declar'd that it was never mean'd by His Majeſty , that 
the Eſtate of Biſhops was to be ſupprefſed: Their fitting in Par- 
liament, being by this AQ Declar'd, to be one of the Fundamen- 
tals of the Nation: Fut by this A, their Benefices are only Re. 
ſtored to them, which were much impaired : And though by the 
114 AG, Par, 12 Ja.6. General and Synodal Aſſemblies, and 
Preſbytries, are thereby Ratiff*dz yet Epiſcopacy is not thereby 
abrogated exprelly. | 
By this Act, the King is Declar'd fo be Soveraign Monarch , ab- 
ſolute Prince, fudge, and Governour, over all lay wav Eſtates, and 
Cauſes , both Spiritual and Temporal, within this Realm : And by 
the 1A4F, Par.2 Ch, 2, It is afſerted and Declared, That His 
Majeſty hath the Supream Authority, and Supremacy over all Perſons 
and in all Cauſes Ecclefsi(tical within this His Kingdom, and that 
by wertue thereof, the Ordering and Diſpoſal of the External Govern- 
ment and Policy of the Church, doth properly belong to His Majeſiy, 
and His Succefſors, as an inherent Right to the Crown : and that 
His Majeſty and His Succeſſors, may Settle, Ena&, and Emit ſuch 
Conſtitutions, As, and Orders, concerning the Adminiſtration of the 
external Government of the Church, and the perſons emplozed in the 
Same, and concerning all Eccleſiatical Meetings therein, as they in their 
Royal Wiſdom ſhall think fit. | | 
There having been great Debates about the wording this part of 
the AQ; ſome Members of Parliament , preſſing to have 
it without any ReſtriSion , and others, though very Loy= 
al , preſſing it might be Reſtrited to the Calling and Diflol- 
ving of Ecclefiaftick Meetings, and External Government only : 
Lightoun Biſhop of Damblane , was at Jaſt traſted by the Commil= 
fioner, who has drawnit very Cautiouſly for the Churchz though 
our blinded Fanaticks think otherwiſe 3 For, Firſt, It is Founded 
upon the former Old Statute 3 and after repeating that Statute, it 
Mmmmz2 | I5 
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220 Obſervations nyon the eighteetth- Parliament 
' bs faid, It 7s therefore EnaGed, to ſhew that it was not Dcelign'd, 
that this A& ſhould excced the former and old Supremacy. 

2. The Prerogative is reſtricted to Government; and not only fo, 
but to the External Government; and even as to this External Go- 
vernment, the King has only the Ordering, and D:ſpoſal of it; 
and the Adminiitration of it by the next Clauſe 3 ſo that the Do. 
&rine of the Church, - nor the internal part ofthe Government falls 
not at all under the Kings power , by vertue of his Supremacy ; 
that is to ſay, He can neither Admit, nor Depoſe, nor Adminiſtrat 
Sacramerts ; though He may Diſcharge a Biſhop or Miniſter to 
Preach ; arfd this is that which was allow'd by the Primitive 
Church to their Emperours: Thus Conſtantine, that Great and 
firſt Chriſtian Emperour , is approvd by all the Fathers, for ſet- 
ling thus the Marches , betwixt the Ecclefiaſtick and Civil Juril. 
diction, Ewſeb. lib. 4. de wit, Conſtant, vos quidens Toy inw Tis wane; 
eorum que intus in eccleſia ſunt agenda ego vero Toy #52 eorum que 
extra ſunt epiſcopus ſum a Deo conſtitutus z and that the 
Adminiſtration of the Sacraments , and theſe other things que 71. 
tus ſunt, belong not to the Civil Magiſtrat, is acknowledg'd by the 
69 AF Par, 6 Ja. 6. Wherein it is acknowledy'd, that the Juriſ- 
diction of the Kirk conſiſts iz, the Preaching of the Word, the Core 
redtion of Manners , and the Adminiſ{ration of the Sacraments : In 
which AF, three things are obſervable 5 12. That theA@ tells they 
derive their Juriſdiction from the King , which is as to the exter- 
nal part ; for no man can think they Derive their power of Ad- 
miniſtrating the Sacraments from the King 3 though from Him they 
Derive the Faculty of having the External Face of a Church, 
without which, that could not be enjoy'd, 

2. Though the Church has the Correftion of Manners , yet the 
King may regulat theſe, as we ſee in the very next Ad, for keep- 
ing the Sabbath 3 and which ſeems to have been made the next 
AG to this, for to clear the meaning of that part of this 
Act. 

3. Though the Preaching of the Word is Declar'd to be a part 
of the Ecclefiaſtick Juriſdiction; yet that relates only to the Mart. 
ters of Faith, to be Preach'd, as to which, Miniſters are to be 
judg'd by Church Judicatures; but if they Preach what encroach- 
&s on -the Secular power, they are to be judg'd by the King, 
and thoſe Deriving Power from Him, conform to the. 129 Ai Par. 
8 Fa. 6, | 

This Supremacy in caſes Ecclefiaftick ſeems to have been ever the 
proper Right of Secular Princes; and Hedexs the Great Canoniſt. 
repet. in cap. novit, dejud. num. 145, Though a Roman Catholick does 
acknowledge, That nemini dubiumeſt quin, in primitivaBEccleſia de rebus 

. E+perſonis eccleſsaſticis Jus dixerint 5; which will very clearly appear 
to ary who will Read the firſt thirteen Titles , of the firſt Book 
of Juitinians Codex; 1n which he ordains amongſt other things, 
wine legume obtinere Eccleſiaſticos canones a quatuor [ynodis Nicena Con. 
ſantinopolitana prima Epheſina prima & Chalcedonenſs expoſitos & 
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© of Kino James the ſixth, 321 

confirmatos 5 and I find that the Supremacy is in England thus E- 
ſtabliſhed, under the Reign of Henry the eighth, That the King and 
His Heirs and Succeſſors , ſhould be taken” and accepted as the only 
Supream Head on Earth, of the Church of England, and ſhould have 
and enjoy , annexed to the Imperial Crown of that Realm, as well the 
Tiile and Stile thereof , as all Honours, Dignities , Preheminen- 
cies , Juriſdidions, &c. to the ſaid Dignity of Supream Head belong- 
ing. | 

Tn this AR the Biſhops are not reſtored to Benefices, that: are 
not of Cure , but to thefe. which have a particular Cure 53 and 
therefore His Majeſty Confirms all Diſpoſitions, or, other Rights 
made of Abbacies, Priories, or other Benefices, not being Biſhop- 
ricks made or Confi:med at, or before July 1587. they paying the 
Greſſum appointed by that Act, to the Biſhop within Year and 
Day. | 

There is likewiſe reſerved by this Act, all Feus lawfully ſet and 
Confirmed before the Act of Annexation , which was in the year 
foreſaid; and all Patronages of Kirks ( pertaining formerly to 
them ) Diſponed by the lawful Titularz and the Kings Majeſty, 
and Katifi'd in Parliament ,. which extends , as well to the Patro- 
nagesof Men{al Kirks, as of Kirks which are of the Biſhops preſen- 
tation, March 25. 1631, and albeit regulariter conſirmatio nihil no- 
vi juris tribuit 3 yet hoc caſu ſupplet omnes altos defeus ; for by 
the former Praftique it is fonnd , that alienations of Patronagee, 
even of Menfſal Kirks, are valide , if made as ſaid is, by the law- 
ful Titular 5 though not made by him, with the conſent of 
the moſt part of the Chapter 5 for this A& requires that it 
be made by the lawful Titular, but there is no mention therein of 
the confenr of the Chapter. . 

By the At of Annexation in 420 1587, the whole Superiorities 
of all Kirk-lands being annexed to the Crown, it was therefore 
neceſſary that by this A& , they ſhould have been Reſtored, 
but they are not Reſtored expreſly to theſe 5 but it is alleadged 
that they. have Right to them by the 14 A# Par, 1 Ch. x. But yet 
in that A& ir is only ſaid, that what 1s Statute anent the Kings 
being Superiour to Vaſſals of EreQions , ſhall be but prejudice to 
Biſhops and their Chapters, of their Rights to their Superiorities, 
which is only a Reſervation, but 1s no expreſs Reſtitution of them 
to theſe Superiorities, 


TY A& anent the Dilapidation of Biſhopricks, is formerly 4cT 
Explained in the general nature of Dilapidations, in the 4 3, 
101 Par. 7 Ja. 6: and A& 11 Par. 10 Fa. 6. and as to what con- 

_ Chapters , it ſhall be Explained in the A@ 2\ Parliament 

22 Fae 6. \ 
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ACT Hen a perſon is Forefaulted , he may be in Law Reſtor. 
+ 


ed two wayes, viz. either by way of Fuftice, when the 
Sentence of Forcfaulture is found to be unjuſt: or by way of Grace, 
when the Sentence is juſt 3 but the perſon Forefaulted , or his 
poſterity is reſtored z which diſtinction we have from the Ciyj] 
Law, that allowsa diſtinion, 7#ter reſtituilionem per modum juſtitie 
&- per modum gratis. | 
The difference betwixt theſe Reſtitutions by this AQ of Parlia- 
ment, is, that the perſon that is reſtored by way of Grace, has not 
by his Reſtitution, Right to any part of the Forefaulted Lands, 
and others Diſponed in favours of third parties : but ſuch as are 
Reſtored by way of Juſtice, will thereby have Right to their own 
Lands, though Diſpon'd to third parties, for onerous Cauſes, as 
was found in-the Diſpoſition of the Lands of Mygdock, formet]y 
belonging to the Marqueſs of Montroſe, and Diſponed by the Par- 
liament for onerous Cauſes to Argile - as alſo, theſe who are re- 
ſtored by way of Juſtice , will have Right even to repeat the ſums 
of Money, which formerly belonged to them, though aſſigned to 
third partics for onerous Cauſes: and albeit thoſe ſums were firſt 
ordained to be pay'd in to the Thefaurie , and precepts only 
drawn upon the Theſaurie, in favours of theſe third parties, as 
was found in the Earl of Branford: caſe againſt the Earl of Callex- 
der and others; though this Reſtitution of Money ſeems much har- 
der than that of Lands , ſince Money 1s res fungibilis > and fin- 
gular Succeſlors are not oblig:d to know to whom the fame belong- 
ed. ; 

A Proceſs having alſo been intented againſt the Earl of Argile 
in the Parliament 1681. for reducing his Heretable Offices, as 
granted ſince the 44 AF Par. 11 Je. 2, It was anſwered, that theſe 
Heretable Offices were Diſpon'd to the Family before that Ac; 
and it beiug Reply'd, that the firſt Right was extinguiſhed by the 
Forefaulture, and the Reſtitution being only by way of Grace, 
was to take effe& only from the datez nor was it more ſuffici- 
ent againſt the King, than if the King had gramed them origi- 
nally at that time in which caſe they would have been quarrallable 
on that A& ; and yet de praxi, the King reſtores to Titles of Ho. 
nour , as of the firſt date. By the 2 A@& Par. 9. Ja. 6. The King 
ſucceeding to Lands by Forefaulture , has -_ to whatever the 
Forefaulted perſon was five years in poſleſhion of before the 
Forefaulture , becauſe it is preſumed , that the Forefaulted per- 
fon will abſtra& the Evidents; and therefore upon the fame pre- 
ſumption , it is likewiſe appointed by this A& , that the produdti- 


on of ExtraQsout of the Regiſter, ſhall fatisfie the production in 


Improbations againſt the King in Forefaulted Lands ; Whereas 
other ſingular Succeſſors Rights will beimproven, if the Originals 
be not produced, vide notata upon the faid A 2. The excellent 


| Narrative of this A& is Copied out of /, 1, $: 1. fo de juſtitia & 
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of King James the ſixth, 


His AQ is Explained in the 11 A& Pars 16 Ja. 6. - Which , c T 


is that AR that is here Reſcinded , though it be not 
here cited. 


BY this A@ it is appointed, that where there ir no arrable Ground 4CT 
in the Paroch , the CMiniſter ſhall hate ſixteen Soums Graſs in 7: , 
place of the four Aikers, which ire allow'd to him for his Gleib : 


and by the 21 4 Par. Se. 3 Ch. 2, It is ordain'd, T hat the Mz- 
miſter ſhall have Graſs for one Horſe and two Kine, over and above 
his Gleib and therefore it was doubted , if where the former 
Gleib did extend to more than would be Graſs for two Kine and 


an Horſe, above the four Aikers, the Miniſters might ſeck 


that Graſs , and the Lords found they might 5 albeit it ſeemsthat 
if this were juſt, the Miniſter might allo ſeek Graſs for a Horſe, 
and two Kine, even where he had ſixteen ſoums Graſs, by this 
At, February 16. 1675, Parochioners of Banchry contra their 
Miniſter, | 


| | His A& is but Temporary, - | ACT 


5 4 
wB His At appointing Letters of Horning to paſs upon Sheriff, 4 C Þ 
Stewart, and Baillies Decreet , without a Decreet conform, 10; 
| before the Lords, is Explain'd in the 277 Ai. Pars 13 Ja.6. and 


becauſe theſe Aft gave only warrand for Raifing Letters of Horn- 
ing upon ſuch' Decreets; Therefore warrand is likewiſe given for 
raiſing Letters of poynding upon all ſuch Decreets, by the 29 
AG Par. x Ch, 2. which ſhews that expreſs Ads are ufFd even 
where there is paritas rationis, and they are uſeful , ob majorent 
evidentiamn. 


als from their Maſters 3 but though this AR appoints the Coalzi- 
ars, Coal-bearers , and Salters, to be puniſhed as Thieves z yet 
none ever Died upon this At : but the ordinary Acton , both 
againſt them and their Reſetters, is before the Privy Council; and 
the A& only ſays, They ſhall be repute as Thieves, and puniſhed in 
their bodies, This AQ is extended to Drawers of Water in Coal- 
heughs : and the Fees of Coalziars are Diſcharged to exceed 
twenty Merks by the 56 AG 1 Sefſ, Par. 1 Ch. 2. though this AR 
only Diſcharges all perſons within the Kingdom to hire other mens 
Coalziars, &c. yet it was juſtly thought, that the prohibitiori of 
it extended to all ſuch as had Right to Coal or Salt here by Tack 
or otherwiſe, though: themſelves dwell not within the Kingdom, 
and it ſeems that the Council might hinder Forraigners to carry a- 
way our Coalziars, and Salters, though they cannot puniſh them 
for fo doing, | 

Nannn 2 By 


Y this A& all perſons are Diſcharg'd from receiving any Col- 4 & 7 
) ziars, Salters, or Coal-bearers, without ſufficient Teſtimoni- 5 x, 
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By this A likewiſe , a Power and Commiſſion is given to all 
Maſters and Owners of Coal-heughs and Panns, to apprehend all 
Vagabonds and ſturdie Beggars , and put them to Labour ; and 
it has bcen reſolved, that Tack({-men of Coal-heughs and Pans, 
has the ſame priviledge, though they cannot properly be call'd Ma- 
ſters and Owners, except the words be allow'd to be extended to 
Temporary Rights: but ſince this priviledge is chiefly real, and 
not perſonal, & in rem ſcriptum ; therefore it ſeems reaſonable, 
that whoever have the power of the Coal-heughs, ſhould like- 
wiſe have this priviledge , which 1s granted upon their ac- 
count, h 

| The Council thought argumento bujus legis , that Maſters ofone 
Manufacory , could not have Action againſt others of the ſame 
Manufatory , for reſetting their Servant , who had run- away 
from them, and to whom they had learn'd their Trade: and yet 
I have ſeen a&ion granted in the Council againſt Heretors, who 
had entized away other mens Fiſhers, and the parity of Reaſon 
ſeems to reach to ſuch as work in Lead-mines, This condition of 
Coalziars and Salters by our Law , makes them to be like to the 
eddidi glebe & adſcriptitii, mentioned in the Common Law. 


lid 
Im A is Explain'd formerly in the 52 AF Par..14 Fa. 2. 


Y this A& men are: Diſchare'd to lay Lint in their own Lochs, 

ſince thereby Fiſh is deſtroy'd, and the Water becomes Noxi- 
ous to Neighbours 3 and thus property is in many things reſtriQ- 
ed, for the good of the Common-wealth 3 there being nothing 
more conſequential to property than that , quilibet poteſf jure ſuo 
uti modo principaliter hoc nox faciat in emmlationem alterius : But 
it ſeems that only the Parliament can reſtrain this exerciſe of pro- 
perty , elſe this A had been needleſs: and therefore when the 
Laird of Haining offered to Drain his own Loch 3 1t was juſtly 
Debated , whether the Fiſhers upon Tweed could hinder him, - be- 
cauſe the Water that run in from the Loch to Tweed, prejudgel 
their Fiſhings - But that which made the caſe there more Dcbate- 
able, was, that publick Rivers and Salmond Fiſhings, are of their 
own Nature priviledgd. It may be likewiſe Debated, whether 


paritas rationis ſhould extend this A&, againſt ſuch as lay ſtinking 


Hides, or other ſuch noyſom things in their Loches or Burns; and 
the laying any ſuch things in the Loch of Lochlevin, is ſpecially 
Declar'd puniſhable by the 29. A# Par. 1 Ch. 1. Fide queRiones 
evedico legales Pauli Zacchej, lib. 3. Tit. 3. where he condemns what 
is here Diſcharg'd as noxious, both to Man and Beaſt. 


YJY this A& the Vaſſals who hold Blench of His Majeſty, are 


- LD only lyable in their Blench-duties, if they be required allaner- 
ly and theſe Blench-duties cannot be converted into Money by 
the Exchequer. ; 


Obſerv. 
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of King James the ſrxth, 

Oiſerv., 1. It is declared by this AQ that Blench-duties are not 
to be any Burden , or yearly Duty , by their own Nature, but 
only an acknowledgement , or recognizance, if they be requir'd 
allanerly - and yet by our Law, in Lands holding blench of a 
Subje& , we thus diſtinguiſh , viz, either the Charter bears, 
petatur tantum , and then the Blench-duty cannot be required be- 
yond the year , in which it was due - Or elſe the Blench-Char- 
ter bears not this Clauſe ; and then either the Blench-dutics are 
ſach as are of a yearly growth, as Wax, Pepper, @&*c. and thele 
can only be crav'd within the year: Orelle they are things of 
' ſome intrinſick value , and not of an annual growth; fuch as Sil- 
ver, Spurs,. &c. and they may be purſued for at any time with- 
in fourty years » Nor can any annual Preſtations, ſuch as Car- 
riages, be acclaimed, after clapfing ofthe reſpeQive years, where- 
in they 'were due by the Tack, or otherwayes , Fanrnary perult 
1624. But though a Vaſſals Charter, who holds of the King, 
bear, ſ# petatur tantum 5 Yet the Exchequer by an At, does 
Tax the price , and purſue for theſe, and for annual growths, al- 
beit they have not been crav'd within the year, for which I can 
give no Other reaſon, but that the negligence of the Kings Offi- 
cers cannot prejudge the King - But how can the A of Exche- 
quer alter the Nature of the holding, which is an expreſs Con- 
tract -betwixt the King and His. Vaſtals3 and it may be alleadg- 
ed, that by Ac of Exchequer, it may be as well Declard that 
preſcription ſhall not run againſt the King , for this is a ſpecies of 
preſcription 3 but eſpecially ſince it 1s Declar'd: by this A&, that 
they ſhall not pay, notwithſtanding of any A& of Exchequer paſt; 
or to come: nor does the Act anent the negligence of the Kings 
Officers , abrogat this AQ, asit ought to have done, The Ad- 
vocats Proteſtation in the end of this 4 ſeems to be in-intelligiblez 
for how can Blench-duties be conform to the Kings Eſtate and 
Dignity - Some Interpret this AF , as if it only prohibited - the 
Converſion of the Blench-duty into Money , in the body of the 
Charterz but does not hinder the Exchequers valuing of it :  O= 
thers to reconcile the preſent practice with this AF, make a diſtin- 
Gion betwixt holdings in blanco, - and 1n alba firma 3 as if the firſt 
being an inconfiderable Duty, as a Roſe, ora Penny, may not be 
converted to Money 3 but the other affording ſome profit , ſuch 
as Gilt-ſpurs, Gloves, apound of Pepper, &c, may be valued by 
the Exchequer. | 

This A# quadrats with Tt. 2. lib. 11. Cod. Theodof. 


| [ His A# is formerly Explain'd in the 77 AG Par. 6. Fa. 5. 


Y this AF, all ſuch as Convocat 5 or Aſſemble themſelves 4 c + 


within Burgh , without Licence of the Provoſt and Baillies, 
are declar'd to be guilty of Faction and Sedition;z and it has 
| been doubted, whether Keepers of Conyenticles within Burgh =_ 
Oooo e 
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be puniſhable by this AF 3 for though there be a ſpecifick puniſh- 
ment appointed for Conventiclesz' yet ſince this and other Laws, 
by which Conventicles may be puniſhed , in ſpecifick-and particy- 
lar caſes, are not abrogated expreſly : It is therefore alleadgeq 
that they are not abrogated, conform to the general Rule ſet down 
in the 243 AG Par. 15. Ja. 6. 

Obſerv. 2. It may be doubted whether, fince this AF runs in the 
veneral againſt Convocations within Burgh, if this A ſhould not 
as well extend to Burghs of Barony , and Burghs of Regality, ag 
to Burghs Royal , ſince the word Burgh comprehends all ; and 
the Reaſon inductive of this AR,viz. the quenching Convocations 
extends likewiſe to ally and when the Parliament dehigned to extend 
theirA&s only to BurghsRoyal,they were particularly expreſt,as is tg 
be ſeen in the immediat foregoing At: and albeit it may be urg'd,that 
this Ae ſpeaks of Provoſt and Baillics , yet this muſtbe Interpreted 
neo fogat ſirgulis; for there are many Burghs Royal, as well as 
Burghs of Regality and Barony, that want Provolſts, | 

Olſerv.3.That though this AR ordainsonly ſuch as obey not their 
Magiſtrates and Officers , to be fined; yet if .the Inhabitants 
of any Town refuſe to obey any Officers in the Kings Name, ſich 
as Captains, ec, they may be fined, 

Obſerv. 4. This AC appoints that it ſhall be proclaim'd at all the 
Mercat Croſſes of the faids Burghsz albeit by the 12$ A& Par. 7 
Ja. 6. all Ads of Parlrament are only to be publiſhed at the Mer- 
cat Croſs of Edinburgh; but this AQ being poſterior , and ſpeci- 
a], derogats from that general Law; and this was ſpecially appoint- 
ed, becauſe of the ſpecial intereſt of the Burrows. | 

Obſerv, 5, It is obſervable that this AR propoſes no puniſhment 
for Towns , where the Magiſtrats do not their duty to oppoſe Tu- 
mults againſt the Government 3 yet the Town of Lazerk was fin'd 
for not purſuing. thoſe who burnt the Teſt at their Croſs , ano 
1681, and privat Burgefles pay a proportion of ſuch fines, though 
they were not required by their Magiſtrates , becauſe it is their 
duty to concur when they ſee ſuch -Tumultsz and Magiſtrats are | 
oftimes unable to require concurrence, | 


ACT —\He Lands of Huntingioun and Strabrand are diſſolved to be 
' 18. | ſet in Blench Farm , in favours of the Earl of Moriroſe; | 
2 and it was-neceſſary that there ſhould be a particular Warrand for 
ſetting the Lands in Blench-farms; becauſe by the 234 A@ Par. 15, 
Fa. 6. The annext property can only be diflolyed , for ſetting - 


- Lands in Feu-farm, vid. ob/erv. on that AQ. 
It is likewiſe obſervable by this 4, that becauſe this Diſſolution 
was to be made in favours of the Earl of Moztroſe,then Commitſo« 
ner, It is mentioned that there 1s a particular Warrand for difſolving 


the ſame, 


— 


K. James6, 
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of King James the ſixth; 


__— 


King James the ſixth, Parliament 19, 


plain'd, Crim. prat, tit, Herefie. 


His A& againſt Sezerr he wilful Hearers of Maſs, 1s Ex- 
' © Nora, By this Ad the Refſetters of ſuch are fineable, 


| is Non-communicants and the AQ by which theſe are 
fined, is not here cited, but it is the 17 A& Par. 16 Ja,s. 


& vr AR againſt the uſers of falſe Weights and Meaſures, whoſe 


whole Goodsare tobe Confiſcated 3 is Explain'd, crim. prad. 
tit. Falſhood. | - 


\ | His AC is Explain'd, crime. prad, tit. Thefts 


6 i His A& empowers the Biſhop of Saint-andrews to chooſe [e- A C 


ven within his Diocie tobe his conſtant Chapter; which 
was formerly reſolved upon by the 3 A& Par, 18 Ja. 6, Though 
the power of chooſing them! was not given to that Biſhop expreſ- 
ly: But thereafter by the 2 4& Par. 22 Ja, 6. TheBenelices whoſe 
Incumbents are to make up that Chapter, are particularly condes 
ſeended on in that Ac, = 


——_— 
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King Janes foxth, Parliament 20. 


Lch as ſent Pedagognes abroad with their Children, without 

a Teſtificat from the Biſhop of the Diocie, where the: Pe- 

F dagogue lately made his Reſidence, - are fineable by this AR; 

and though this AQ is thought only to ſtrick againſt Chil- 

dren of Popiſh Parents 5 Yet it is general , and ſtricks againſt all 

His Majelties Subjects, of what Religion or Opinion ſoever 5 and 

though they uſe to call thefe Governours, and not Pedagogues: 

yet that will not defend againſt this A& , for Pedagogue was the 
only, Term then 1n uſe, | 


[Hs A ricks only againſt the Children of Popiſi 4 C'T 


Parents, who are hereby ordain'd to find Caution to the 
Lords of Privy Council , that they ſhall not intertain their Chil- 
dren abroad, when. they know them to be Popiſhly inclined ; and 
by vertue ofthis AQ, the Lord Semple and others, were oblig'd in 
anno 1667, to recal . their Children out of Doway ; and this AR 
was renewed by Proclamation of Council, Faznary 1679, 
Oo00o2 
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Y this A& it is Ordain'd that ſuch as are Excommunicated, for 
B not profeſſing the true Religion , ſhall neither direftly, nor 
indire&ly poſſeſs their Eſtates and by vertue of this At, it was 
found upon the 16 of June 1629. That thoſe Excommunicated 
perſons, are not ſo much as boa fide poſſeſſores ; but that by vers. 
tue of this At, | they are oblig'd to retound all their own bygone 
Rents, poſſeſſed by them before Citation or Sentence, they only 
getting Defalcation of Seed, Tiends, and Servants Fees: Which 
are ordinarly defalked in the Computation of Multures , and al] 


other intromiſhons, 


JN time of Popery , every Biſhop had his own Official, or Com- 
millar ; but 1n the year 1563, Queen Mary by a Signature, Su- 
perſcrived with her own Hand , did inſtitute this Court at Ediz- 
burgh, appointing four Commilſlars to fit there , and to judge in 
Divorces , and to Reduce the Decreets of Inferiour Commiſfars, 
which is Ratified in Parliament, 15697. by which alſo they are ap- 
pointed to Judge in all Actions concerning Benefices gran- 
ted by the Queen. They were at frf nominated: by the 
Queen , and were called, FJudices Kegiiaz but after Her 
Demiſſion , they were nominated by, the Lords of Seffion, 
as is clear by the Books of Sederunt: and even in this AQ, the 
preſent Commiſſars were to continue, they getting Teſtimonials of 
their ſufficiency from the Lords of the Seſſion > and ſeverals of 
them were at once Lords ofthe Seflion and Commiſlars, as appears 
by the Books of Sederunt ; upon the Reſtitution of Biſhops, the 
Commiſſars who then were , did ſubmit z and this AR ſeems to 
have proceeded upon a Submiſſion betwixt the Biſhops and Com. 
miffars, the 23 of Fane, the day before the Parliament ſat down, 


| whereupon Decreet was pronounced the 29 of Juxe, containing 
| the foreſaid Reſervation of the Commiſlars Offices, and in the 


caſe of the new Proviſions , the Commiſlars. are the only ſubmit- 
tersz and yet there are Annuities Decerned to the Clerk, to the for. 
mer of.Teſtaments, Quot-maſters and others 3 and there 1s a form 
preſcrived anent the procedure in Divorcements, betwixt the par- 
ties in other Commiſſariots, who are not worth a certain ſum, 
which hath no foundation in the AO , nor ſeerns to be ſecond- 
ed by practice ; the Decreetis Regiſtrated, January 19. 1610. Re- 
lative to the Decreet,wherein the Arch-biſhops and Biſhops of Gal- 
loway and Orknay are ſubſcrivers for them(clves , and taking bur. 
den for the remnant Biſhops, and their Succefſors, there 1s a Con- 
tra the 15 of November 1609, and March 5. 1610- entered into 
amongſt the Biſhops, for the relief of the Arch-biſhops, or either 
of them , for payment of their reſpective proportions to the Arch- 
biſhop, who ſhall happen to be diſtreſſed for the Sallary , the 
Arch-biſhops by the ContraQt, being bound conjun&ly and ſeve- 
rally to the Commiſlars, the whole proportion of Relief due 
by Glaſgow to Saint-andrews , is the double of the Contribution 

to 
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of King James the fxth, 
to the Lords, and' Sallary due to the two youngeſt Commiſſars, 
and the Relief'due by Saint-Andrews to Glaſgow, 1s the double 
of his Contribution , and the Sallary due by him to the two eldeſt 
Commiſiars » By which it appears, that before this Decreet, the 
Commillars had Sallaries3' the obligement ig favours of the Mem- 
bets of Court , of the Commillariot of Edinburgh , whereby 
the Biſhops are obliged to compel the Members of their Court, to 
pay certain Sums to the Members of the Court of Edinburgh, during 
their lifetime, is not renewed in the Contract : In this Contract 
the obligementz upon the part of the Commiſlars, ate gerieral, re- 
Jative to their Duty to their Superiours , and fidelity in admini- 
ſtration of Juſtice, according to the PraQtique and InjunRions, the 
Obſervation of the Decreet Arbitral , and Articles, by which it 
js ruled, ſubſcriv'd by Arbiters and Overſ-men , which is not ex- 
' tant; there is no penalty adjected, neither are the Commilſlars fub- 
ſcriving; 

The Commiſſars and many of the Biſhops being dead, who were 
alive the time of the Decreet Arbitral , the Biſhops eſpecially; the 
ſucceeding Biſhops refuſed to pay theSallary to the ſucceeding Com- 
miſlars; whereupon they purſued Johr,* then Arch-biſhop of Saizt 
Andrews, who, the time of the Decreet and Contra&, was Arch. 
biſhop: of Glaſgow, and James Arch-biſhop of Glaſgow, who then 
was Biſhop of @rknay, as the only two alive, who were burden- 
takers by the Submiſſion for the reſt, and Decreet followed , Fe. 
bruary 12. 1630. againſt the Arch-biſhop of Sairt-ardrews, who, 
, the time of the Contra, was Arch-biſhop of Glaſgow, and was 
bound conjunRly and ſeverally with Sazmt- Andrews; The Arch- 
biſhop for his Relief upon the Contra&t , being Diſtreſſed upon 
the Decreet, purſued 4dam Biſhop of Dumblain, who was created 
Biſhop fince the Contra , and thereupon defended himſelf, as 


free of the Obligement of Relief as likewiſe, that the Sallary 


was not due to the then CommilJars, it being due to their Prede- 
ceſlors , the Submitters allanerly, which was repell*d\, and the Bi- 
ſhop Decerned, February 18. eodem. In reſpeCt the Charge and 
Pains was perpetual upon the Commitſlars part , and the 
benefite perpetual to the Biſhops, and they having the 
Confirmation of the great Teſtaments; and the word allanerly was 
found only to exclude the Heirs of the then Commiſlars, but not 


their Succeſſors in Officez the point being clear'd as faid is, the 


Commillars thought it more juſt that every Biſhop ſhould be ly- 
able for his own part 3 and therefore all the Biſhops are purſu. 
ed , wherein the ſame Defences are again repell'd, and they De» 
cerned, March 27. eodem : and the 24. of July 1634. there is a 
new Decreet obtained in favours of the Commiſſars and their Suc- 


ceſlors againſt the Biſhops and their Succefſors , containing a De-._ 


clarator , that it was a conſtant Fee, payable in all time coming; 
this was in abſence 3 the Decreet againſt Saint- Andrews, dated the 
12 of February 1630, is not extant, unleſs in the Regiſter; butit 
1s Narrated, and Founded upon in the Decree, at the Inſtance of 


Saint-Andrews againſt Dymblain3 upon the Decreet in March - 
Pppp againſt 
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againſt the Biſhops, there are Letters raifd, dated the laft of March, 
Givand warrand to Charge the Biſhops, to pay their proportion of the 
Sallary, and to find Burgeſs of Edinburgh GCantioners, within fifieen 
dayes; That in all time coming, they ſhall pay their proportions, 
conform to a Deliverance of the Lords, ſhown ro them , founded 
upon- the damnage that the Commiſſars would ſuſtain in evacuat- 
ing their Sallaries, by Charging and Denuncing the Biſhops year- 
ly, in the ſeveral remoteſt corners of the Kingdom; the Dchve- 
rance is not extant. There are other Letters diretted againſt them 
the firſt of April 1630. for payment only z fo that both the Re- 
medies are uſed : There are likewiſe Letters directed for find- 
ing a ſufficient Burges Cautioner, Dated the ſixteenth of Febru- 
ary 1637. | 

. The ninth of Jxly 2661. There 1s an Ratifacation in Parliament, 
in favours of the Commillars, declaring the Rent, Patrimony, and 
Eſtates of the Biſhops to be lyable to them for their Sallaries ; 
and there is a Reſervation in favours of the Commillars ;- in the 
Reſtitution of the Biſhops, there is a Decreet againſt the Repreſen. 
tatives of Arch-biſhop Fairfowl , wherein the whole Detences a- 
gainſt the Commiſlars Right are repell'd : but by thelaid Decreet, 
the diſparity betwixt the Proviſion of a Sallary , in favours of the 
Commiſſars , and in favours of the other Members of Court , by 
the Decreet Arbitral , is not ſufficiently clear'd ; for the Decreer, 
as tothe Members of Court, was null, it being beyond the Terms 
of the Submiſſion , which was only in favours of the Commiſſars: 
and as to the Members of Court , the Decreet infers no ſpecial di- 
rect Obligement upon the Biſhops; but only that they are oblig'd 
to compel their Members of Court to pay theſe certain .ſums to the 
Members of Edizbureh, without any penalty , and which hath ne- 
ver taken effe& by the Decreet, or Contrat, the Commiſſars had 
no ation againſt the whole Biſhops, but only againſt the whole 
burden takers, and the Arch-biſhop: but by the ſubſequent De- 
creets , and Ads of Parliament, the whole Biſhops, and the Intro- 
metters with their Rents, are dire&ly lIyable unto them, and fo 
their Executors intrometting with theAnn,or the tubſequent Biſhops 
are lyable; and that is but prejudice of the obligement 7» ſolidum,a- 
gainſt the Arch-biſhop , contain'd in the Contrat 5 by vertue 
whereof,Saint-andrews was Decern'd,and by vertue of a Submiſſion, 
betwixt Sairt-andrews and Edinburgh  Bdinburgh is Decerned to 


relieve Saint-andrews 1n the half; and Saint-andrews hath Ratifid to. 


him in Parliament, the nomination of the whole Commiſſars, 


againſt which , Edznburgh did proteſt, It doth not appear how 


Þſgow lod his Right to the nomination of twoeſtabliſhed to him 


bythe A& of Parliament. There was an Act for regulation of the 


Commiſſariots, which took no effect;neither isthere any thing done by 
the Lords, by vertue of the Actof Parliament 1661, as to the Regu- 
lation of the Commiſſariot of Edinburgh,or ſetling a courſe for the pun- 
ctual and ſecure payment of the Commiſlars Sallary ; the whole Inſtru- 
Cons above-mentioned, related to, are to be found with the Com- 
miſſars of Edinburgh. x 

| t 
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of King Fans the frxth,' 

It is.obſervable by this 4F, That the Commiſſars of Edinburgh 
have a twofold power 5 an Dioceſhan, whereby they Confirm the 
Teſcaments within the Diocy of Edinburgh , and exerce all power 
that is competent to other Commiſſars : and another univerſal and 
tranſcendent , whereby they may Reduce the Decreets of all the 
other Commillars in Scotland : and this A#& founds them fb abſo- 
Jutely in this Juriſdiction. that it is excluſive of the Lords of the 
Seſſions power ſo far, that the Lords cannot Reduce in prima in- 

antia, a Decreet paſt by any inferiour Commiſſar; and the Lords 
themſclves did ſodecide, after full Debate, DiwryJaly 23 1624. Though 
it was therealleadged, that the Parliament could not dimmith the 
power of the Sefhon, without calling them thereto} and yet now 
the Lords does ordinarly Rediice # prima inſtantia , the Decreets 
of the inferiour Commiſſars z which proceeds rather from the in- 
advertancy of the Advocats, who are- careleſs to Plead it, to with- 
draw Aions from the J udicature whereofthey are Members, than 
that the Lords do concern themſelves to claim itz bur both then and 
now, the Lords may Reducethe Decreers ofthe Commiſſarsof Edin: 
burgh, if they decide not rightly in theſe ReduRions, 

In this A# alſo, Biſhops are empower'd ro Creat Clerks, and 
Procurator-filcals; and though in the Commiſlion, which the Bi- 
ſhops give to Commiſſars, they give them power to admit Procu. 
rators3 yet cannot the Commiſſurs by that power , Creat Procura- 
tor-fiſcals, but only ordinary Procurators ; the Fiſcal remaining (till 
at the Biſhops nomination, July 12. 1627. 
The Commiſſars Books bear ſedebant, where the Lords Books bear 

Sederunt, * 


ING James finding that the Nobility did ordinarly get their 

Children, Friends, or Servants to be Elefted Magiſtrates of 
Burghs, whereby they carry-d all Nominations 1n Parliament at 
their pleaſurez Did therefore in this AZ,;which 1s intituled, AF for 
the Apparel of Judges, Magiitrates, and Kirk-men, Ordain, That 
210 man ſhould in time coming be capable of Proveitrie , or other Ma- 
giftracie, but Merchants and attual Trajzquers, and Habiters within 
the ſaid Burgh allanerly, and no others - By vertue of which AZ, 
Chancellour Seaton w:s oblig'd to demit his Proveſtry of Edir- 
burgh : and this A& 1s renew'd by Proclamation in ewno 1626. 
How ſoon King Charfes came to the Crown. Some think , that 
though Noblemen cannot be Eledted ſince this AF ; yet the Privy 
Council may name them : and ſome think that this AF is in De- 
Jnetude ; but I believe neither 3 for where the Council names jure 
devoluto , becauſe Magiſtrates accept not, they come only in 
place of” the old Magiſtrates and Council and therefore they 
can only do what theſe could have done, ex regula ſarro- 
gatorum 5 ahd this A& having been made in favours of the King 
and Monarchy , it cannot run in Deſzeegxde, without rheir conſent 5 
and it is thought, that by vertue-ofit, none who are Lords of the 
Seſſion can be Provoſts, theſe being incompatible Employments, 
and inconſiſtent with the defign of this A# , which: bears to be 
made to hinder the diſſzpation of their Common Good , and perverting 
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of their Priviledges , which is much tfioreeaſie for Lords cf the Seſ- 
fion , and perſons in pubJck Employment, than for others; beſide, 
that publick Traffique and Merchandiſing, is inconſiſtent with that 
exact diſtribution of Juſtice, which isneceſlary in His Majeſties Judges, 
vide Lampridiumin vita Severi,as to the diſtinAion of Habitsamongſt 
Magiltrates. | 


His A@ is Explain'd , crim. prad, tit, Injuries. To which I 
| ſhall only now add, that not only what is deſtruRiveto the 
Government, but what may tend to the prejudice of the Govern- 
ment , is here puniſhed : and this I have thought fit to obſerve; 
becauſe tending has been oftimes Debated not to be Relevant. It 
may be alſo doubted, whether ſpeaking againſt the Houſe of Com- 
mons, or their Reſolutions, 1s punithable by this A, ſince it pu- 
Niſhes all reproachful Speeches of the People, or Countrey of Exg- 
land; and they are the Repreſentatives of the People; and lince 
theſe are puniſhable who ſpeak againſt a Councellour of England, 
much more ought they to be puniſh'd who ſpeak againſt the Houſe 
of Commons, But in my opinion , this A& reaches only ſuch as 
ſpeak reproachfully of their Nation, Countrey, and Counſellours 
but the whole A#& ought to be abrogated by our Parliament , as 
being paſt by us, in expeCation that Er-gland would make ſuch an 
AT 1n their Parliament , which they never did; and upon which 
account it was never in obſervance with ns. Tt is likewiſe obſerv- 
able, that though in our Law, Concealing. and not Revealing, is 
only puniſhable in Treaſon 5 yet by this Statute, the hearing any 
thing ſpoke againſt the people of England, or any Privy Counſel- 
lourin that Nation, and the not Revealing, 1s declared to be equal 
ly puniſhable ,, with inventing ſuch Calumaies, 


T's A& is Temporary as to many things; but it 1s obſcrvable 
from it , that the uſing falſe Teſtimonials , 1s puniſhable by 
death, as Falſhood. And the power giventothe Commillioners of 
the Borders, to apprehend Fugitives, and to ſend them, or their 
marks and tokens to the Kings Commiſitoner , is founded. on / 4. 

. de Fugitivis z Where Limenarcha, which is our Commitlio- 
ners of the Borders, debent inquirere in fugitives; and to ſend 


. them with their #0te ( which is our Tokens) to the next Magi- 


ſtrats. 


He Cuſtoms being annex'd to the Crown ,, by the 8- 47 Par, 1 

Je. 1. They are by this Ad diſſolved from the Crown, in fo 

far as concerns 10000 pounds yearly, to be pay'd to the Lords of 

Seſſion, in place of oat of Teſtamentsz and therefore the Lords 

of the Seffion do, conform tothis Act, Decern ſummarly the Tack\- 

men and Collectors, to pay this 10000, pounds, and ordains them 
to be Charged with Horning. 


By 
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of King Javits the fixib 


BY the 4 AF Par, 18 Ja.6.. It is Declar'd , That Reſtitutions 
4-2 by way of Grace ſhall not prejudge thoſe who acquired the 
Forefaulted perſons Lands , eirher by a Lucrative , or an onerous 
Cauſe z but becaule, both by an inference from that, and by the 
Principles of the Common Law, theſe who are reſtored by way of 
Juſtice , might pretehd to.quarrel thoſe , who_during their Fore- 
faulture were preſented to Benefices, to which they were Patrons; 
upon pretext that they were to be reſtor'd intirely. Therefore it 
' ſeems that this AF has been made ;, whereby it is declar'd , that 
' ſuch as are preſented to Benefices , which were at the Preſentation 
of Forefaulted perſons, ſhall not be prejudg'd by their Reſtituri- 
on 3 and which was very juſt , fince Patrons are not prejudg'd ; 
becauſe it is preſum'd , that the Ordinary would not Collate per- 
ſons that were inſufficient nor were Patrons allow'd to make any 
advantage by the Preſentations z and upon the ſame'principle, it 
ſeems reaſonable to conclude, that a Minor cannot Revock a pre- 
| ſentation granted by him, with the conſent of his Curators, during 


his Minority. 


TM A@ Ratifies an AQ of Privy Council, whereby Xgyptians 
were commanded todepart the Kingdom betwixt and the-firſt 
of Anguſt thereafter , under the ' pain of Death : but it may be 
juſtly doubted , how the Council had power to make Ads inferring 
. the pain of Death Since 1t 1s a recaeved Principle in our Law, 
as is clear- by Craig and: others, that the Secret Council can make 
no 4 which may infer forefaulture of Life or Eſtate and though 
by the A&s 124, and 147. Par; 12 Ja. 6. Judges be ordain'd to pu- 
niſh Agyptians ; and that by the 268 A# Par. 15 Ja. 6, Vaga- 
bonds and Agyptians areto be employ'd in Common Works: yet 
by neither of theſe A&s , isthe pain of Death to be infliged ; and 
therefore it was lately Debated, that this A# was but at beſt; a 
Temporary AF; and ſo £gzptians could not be impannelled for 
their Life bur yet this A# has been ſtill repute a ſufficient War- 
rand for puniſhing by Death, ſuch as were known , holden.and 


repute to be Agyptians. AndI find, that upon the laſt of July 


1611. Moſes Schaw and others were Hang'd as 'X#g yptians; and 
it is notour , that immediatly after this A Sheriffs and others did 
Hang very many , by warrand thereof; and the A& is not Tem- 
porary, for it appoints them to be Executed in time coming, after 
the firſt of A»guſt ; and the At has ordain'd Agyptians to be pro- 
ceeded againſt as Sorners and common Thieves, who are by our 
Law to be puniſh'd with Death, as isclear by the Narrative of this 
Aﬀ, which bears that the Council had Commanded , That the Sor- 
ners and common Thieves, commonly call'd Kgyptians , @c: ſhould 
depart forth of the Kingdom; So that the Council has not ipflicted 
the pain.of Death upon a new Crime, but has only declarM, That 
Fgyptians fell under the old Crime, that was puniſhable by Death : Nor 
canit be deny'd , but that from this and many other Ads it is 

| Qq4g '_ _, _ 
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clear, that the Council has a power to extend and interpret Statutes, 


334 


even relating to Life and Forefaulturez fince the AQ appoints on- P 
ly ſach to be puniſhable by Death, as are known, holden and reprie o 
to be Egyptians: It may be doubted, what can prove that the X- t: 
2yptians pannell'd , are known, holder and repute to be ſuch > For I 


which , beſide the common Inferences of notoriety adduc'd by 
eMaſcardus and others, in probatione notorij. Our Law allows that 
| ſach as call themſelves £&gyptians, or go up and down the Coun- 
trey , bleaking their Faces, telling Fortunes, and ſpeaking the 2 
Gebriſh peculiar to thoſe people , ſhall be puniſhed as Egyptians : 
and ordinarly His Majeſties Advocat chooſes ſuch Afſizers as know 
the perſons impannelled , to be commonly repute to be Xgypri- 
ans, oe 
Theſe who are call'd Zgyptiznr in Scotland, are call'd Zigeni, 
Tartari, Bohenij , all which are remarked as idle Beggars, (going 


about opprefling the people , and cheating them by vain Superſti- : 
tions, and Fortune. tellings: of which ſort of people Fritschizs has 
written a Treatiſe , call'd, de origine Zygenarum & eorum coercitios 1 


e; where are to be found, upon what pretext they were firſt ſuf- 

| fered in ſeveral Nations , which was, becauſe they did affiſt ſevecal 
Princes in their great difficulties, having from being Vagabonds, 
gathered themſelves under Captains for that effcQ, but continuing 
after Peace made , to grow inſolent , they were ordain'd to be ba- 
niſh'd in Germany, by an Imperial Conſtitution, aro 1500. and 
in France, by the AR of Orleance , anno. 1561, and thereafter anno 
1612, which is about the time of this AR 3 and in Sparr, 1492. 


ACT TE time of this AR, the Secret Council had a Commiſſion from 

I4. the King, to receive Refignations, and all the Procuratories of 

; Refignations then, did ſtill bear a Power to Reſign in the Hands of 

the Secret Council : But now Refignations can only be made in His 
Majeſties own Hands, or in the hands of His Exchequer, 


ACT His A& extends to the Decreets of the Admiral and his Deputs, 
I5 4 the priviledge of having Letters ofHorning granted upon them, 
>** without the neceſſity of a Decreet conform, as was the old Cu- 
ſtom ,. and in this it equals the Decreets of that Court, with the 
Decreets of Sheriffs, and Baillies of Burghs: But by the 29 4& 
Par. x Ch. 2, Whereby poinding is ordain'd to be granted.upon their 
Decreets3 the Parliament has forgot to extend that priviledge to 

the Decreets of the Admiral. | | 
Obſerv. 2. That this A# declares the Admiral to be a Supream 
Judge 3 and therefore it has been decided , that he may reduce 
the Decreets'of inferiour, or Admiral-deputs, and that\he may re- 
duce his own Decreets upon juſt Reaſons , ſach as »oviter proveri- 
 entes ad, notitiam, co And which kind of Juriſdiction is compe. 
tent to flo [nferiour Judge : and yet the Lords of Seffion do ſul- 
pend and-reduce his Decreets alſo, and Advocat Cauſes from that 
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:. of King James the ſxtbe 335 
Obſerv. 2: Thar by this A@ the Admiral is declar'd to have 

power of ſummar Execution 3 becauſe Strangers and Sea-faring 

men cannot attend as others may 3 and therefore it is,that ſuch as ob- 

tain Decreets beforethat Court, may uſe Execution thereupon with- 

in thr cc Tides, | 
Vid. Obſerv. on the 16 AF Par. 3. Ch. 2; 


King Jaws the ſixth, Parliamept 21. 


| Is Majeſty held a General Aſſembly at Glaſeow; and in 
anno 1610. drew up ſome Articles to be preſented to the 
| Parliament, which are ſet down by Spoteſwood, and many 
| whereof are here confirm'd. | | 
By this 4& His Majeſties Power to call Aſſemblies, is declar'd a 
- part of His Royal Prerogative, Yid. 114 AG Par, 12 Ja.s6. 
The Biſhop is to be Moderator, and 1a his abſence any whom he 
ſhall Name, - | 
The Biſhop only can Excommunicat, and with ſuch Miniſters as 
he affociatsto himſelf, He only can Depole. 
In this AF likewiſe is ſet down a formula of the Oath of Sypre- 
macy. 
| A to the manner of preſenting Miniſters, it is formerly fully Treats 
ed in the Obſervations upon the 7 A@ of the 1 Par. Jas. 6: 


ACT: 
I, 


Fter KingJames the fixth came to the Crown of E-glard,it was & CT 
A neceſlary that the Laws concerning the Borders ſhould have x; © 
been alter'd by both Kingdoms; and by this A@, there is a power 
granted to His Majeſties Officers in Erg/and, to remand from the 
Courts of Scotland , that is to ſay, to require His Majeſties Offi- 
cers in Scotland , to. deliver up Ergliſh Malefaors, who had fled 
into Scotland and another A& ot the ſame Tenor verbatim, was 
paſt in England about the ſame time, 
In place of the old Wardens of the Borders, there is now a Com» 
miſſion granted under the Great Seals of both Kingdoms , to an 
equal number of Scots and Ezgliſh , who have in eft<& a Commil- 
fion of Juſticiary 3 and it was found by the Council of Scotland, 
that they could not quarrel the Decreets of the Borders, becauſe 
| they proceeded by a Warrand under the Seal of both Kingdoms 3 

| but the Laird of Haiving having -Charged Elliot for payment of a 

ſum, for not preſcating of a Thief to the Commitiioners of the Bor- 

"ders, conform toa Decreet of the Commiſſioners, finding that he 
had Forefaulted the Bond , there was a Bill given in to the Coun- 
cil, craving that this caſe might be remitted to the Commiſſioners of 
the Borders , and not Suſpended by the Seffion 3 becauſe, Fir#, 
Theſe Decreets being pronounced by the Ergliſh , as well as the 
Scots Commiſſioners3 the Seſion could not be Judges 'to what was 
Qqqq 2 done 
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_diſcharg'd, were not call'd, 
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done, by. vertiie.of an Exgliſh Commiſhon, and becauſe they could 
not citethe Exzl;ſþ Commiſhioners ; therefore they could not Re- 
duce their Sentences, \ | 


f 


2, The Commiſſion of the Border is a Criminal Court, and 


| the Lords of the Seffion are only Supream Judges in Civils, 


| 3. The Border is judg'd by a Law unknown to us; and there- 
fore ſincethe Lords ofthe Seifion behov'd to Conſult them, though 


| they were Judges, it but multiplies Proceſſes and Expences, to al- 


low the Lords to be ſudyes iz prima inſtaxtia. 


4. If the Lords were Judges, all Thieves, or their Cautioners 
would offer to Suſpend , or Reduce , which would much hinder 
that expeditneſs of Tryal, which 1s requiſit to ſtop Thieving in the 
Borders, 


5. If the Lords here review'd ſuch Decreets , the Judges at 
Weitminſter would do the like, which would be very trouble- 
ſome and expenſive to us: The Council upon this Debate recom- 
mended to the Lords to remit the Tryal , in fo far as it was Cri- 
minal to the ſaids Commiſſioners. 


By this AZ , Remanding is only to be granted after full proba- 
tion of the offences of the perſons, Remanded in open Court ; but 
this is now antiquated , and in Deſuetude 5 becauſe it was found 
by the Commiſſioners of both Kingdoms, to be unpratticable; if 
either the Names or proofs were publiſhed in open Court, the 


perſons to be Remanded would flee, and the Witneſſes might be 


corrupted - Therefore it was ordered by common conſent , that 
the Commiſſioners of either Kingdom might Remand privatly from 
the Commiſſioners of the other Kingdom and that the perſon lo 
delated , might be immediatly ſeiz'd upon. © ' 


TP His AG& is fully Explain'd, crim. prad, tit, Rapt. 


T7 AT is Explain'd in the Obſervations upon the 73 A{& Par; 


6, Ja. 6. 


His A& Diſcharging all Acions of Spuilzie committed upon the 
Borders, prior to His Majeſties coming to the Crown of Eng- 
land,is but Temporary 3 But from it, it may be obſerved, Firſt, That 
the King and Parliament may diſpenſe with the privat intereſt of 
parties upon a publick account: nor does the A& ſalvo jure, ſub- 
joyn'd to the ſeveral Parliaments, prejudge or derogat from this 
AQ, upon pretext that the parties, whoſe intereſt was remitted and 
2. In all ſuch Diſcharges of privat intereſt; and AQ of Grace, 
diſcharging penal Statutes3 exception is ſtill made of Decreets -- 
| ready 
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of King James the ſob 
ready obtain'd ; for by the obtaining of the Decreet, before that 
Diſcharge, the Debt becomes mnovated; and a private Debt,ofthe 
pature of other private Rights. 

By this and many other, the like obſervations we may ſee, that 
the reading Temporary, and even abrogated As, is not uſcle(s, 
ſince material Obſervations may be mace thereupon. 


- 


| | His A@ is Explained in the 177 AF: Par. 13 7a. 6, 


Tz AQ ordains Arch-biſhops and Biſtops, to build and repair 4 C T 


their Houſes and Manſes, and that the Succeſſor ſhall have a&i- 
on againſt the Predeceſſors Executors, who ſuffered them to decay, 
which was very juft upon the ſame Reaſon , that all Liferenters 
are oblig'd preſtare-hanc cantionem uſuſrutuariam : and where the 
Houſes are in decay , and Repair'd by the Predecefſor, the next 
Succeſſor 1s to (atisfie therefore, at the ſight of two or three ofthe 
Biſhops , within the Province; providing that the ſatisfa&ion cx- 
ceed not 1000 pound, if they be Prelats: and 500 merks, if they 
be other inferiour Miniſters > and by the 21 A& Sefſ. 3 Par, x Ch. 
2. This 1s renewed as to the Maintaining of the Manſe ; but the 
Heretors of the Paroch, where there are no Manle, are obligd to 
build Manſcs , for Miniſters at the fight ofthe Biſhop, or ſuch Mini- 
ſters as he ſhall appoint, not exceeding 1coo pounds, and not un- 
der 500 merks; ſo that in effe, a Miniſters Manſe may be as dear 
by that AF, as a Biſhops Manſeis by this, which ſeems unreaſonable; 
but their interveening more than 50 years betwixt the two AFs, the 
price of things, and Fees of Work-men, was much increaſed the 
time of the laſt ACt. | 

Vide Papon Arreſt. lib, 1. num. ts, & additiones wit; 6; 


_ 


© 


King F AMES tbe ſixth, Parl. 22, 


"HE He Preſentation of Biſhops by Kings, begun in the Reign of ACT 
Lewes King of France, about the Year 831. and was re- 'fs 


- figrd to the Popes by Philip the firſt; and thereafter, by 

the Canon Law , the nomination of Arch-biſhops and 

Biſhops, did belong tothe Pope only, as the Canoniſts affirm; but 
he transfer'd this power to the Chapters of Cathedral Churches, 

C. omnes. 22. dift. &*c. fir- queſt. 7. and at laſt in France by agree- 
ment betwixt Pope Leo the Tenth, and Francis the Firſt of Fraxce; 
the nomitation of Prelacies was after much Debate ; granted to 
| Rrre | & the 


CT 
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Biſhop of Edinburgh ; It was advild that the Conge 4"eſlire, in ta- 


> 
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the Kings of Fraxcez though it be pretended to bea priviledge be. 
longing to Kings, i» S510do Aurel. quits , as the Learned Pitheus 
has proven3 and after that Concordat made in favours of Francis the 
firſt. It appears that King Fames the Fifth,wholived in the ſame age, 
and Married Frazcis the Firlt's Daughter, did with His Parlia- 
ment Declare, that the Nomination of Biſhops did belong to the 
King of Scotland, and the Proviſion only to the Pope, A@F 125 
Par, 7 Ja. 5. But by this A@ it is declar'd, That Arch bilhopsand 
Biſhops ſhall be by His Majeſties Licence Elected by the Dean and 
Chapter of their own Cathedral-kirk, ro which they are to be pre- 
fer'd, who being aſſembled by His Majeſties Warrand,ſhall proceed 
to the Elec&ion of the Perſon named by His Majeſty 5 and the E. 
leon being Teſtified under their Seals and Subſcriptions, he is to 
vet a right to his Benefice under the Kings Great Seal \,, and to be 


Conſlecrateds 


Tt is fit ro know that this Warrand for meeting, is call'd 'with 
us, a conge deſlire, which isa French word, ſignifying a liberty tþ 
Ele@. ns | - 

It is fit to know likewiſe, that with the corge deflire, there 
comes a Letter from His Majeſty , recommending ſuch a Perſon, 


whom the Dean and Chapter are oblig'd to Ele, by the words of 


this Act; andbeing Elected, the Eleion is Recorded in the Re- 
giſter of the Chapter : in which Regiſter, all Deeds done by the 
Biſhop, either for Entering Vaſſals, or granting Tacks of Teinds, 
are inſerted. An Extra& of this EleQion 1s returned to the Arch- 
biſhop of the Province, and inſerted in his Regilter 3 and by him 


Tranſmitted to the King, who thereupon grants a Patent to the 


Perſon fo Ele&ed , who after this is call'd Biſhop Ele of ſach a 
See, which paſſes through all the Seals, and by which he has right 
both to Spirituality and Temporality , though this AQ fays, [t 
ſhall only give right to' the Spirituality; This being ſignifi d to His 
Majeſty by the ſaid Arch-biſhop 5 the King grants His Royal 
Mandat to a competent number of Biſhops within the Province, 
C which cannot be under three , by the 3 Canor. x Concil. Nicer.) 
after which there is no new- Gift to the Temporality , as this A# 
provides : only before his a&ual Poſſeſſion , he makes his ho- 
mage either to. the King perſonally, or to one Commiſſionated to 
receive it3 of which Oath and Homage , no mention is made in 
Eccleſfjaſtick Story , till the fourth Counſel of Toledo, anno 
633. | 
Nota, The Mandat for Conſecration, paſſes only the Great Seal, 
per ſaltum.. : _ | þ 

| It-is natural to all-Benefices that they ſhould be vacant before 
they be fil'd ; and the Right ſhould expreſs 4 modus vacandi z 
and therefore His Majeſty having ſent down two Conge deſlires in 


' Famuary 1679.0ne in favours of theBiſhop of Edinburgh to be Biſhop 


of Roſs: and another in favours of the Biſhop of Galoway, to be 
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yours of Edinburgh , ſhould not be preſented till Edinburgh was 
vacant, by his being EleCed by the Chapter of Koſs, | 

It is abſervable likewiſe from this Aft, that a Biſhop has not 
right to the Temporalities, till after Conſccration : For the AR 


' . fayes, That afier the Conſecration , His Majeſty is to Diſpone to the 


Perſon elefed the Temporality and the ſame being paſt under the 
Great Seal , the Biſhop ſhall do Homage , and ſwear Obedience ; 
neither ſhall it be lawful for him who is admitted to intromet with 
any of the Benefices, or Rents ofthe Biſhoprick, until he have ta- 
ken the ſaid Oath, and done the faid Homage. And thus the Eg. 
liſþ Lawyers, following, as conceive, that notion ofthe Common 
Law , that Epiſcopus ef maritus Eccleſie : They ſay, that Ele@i- 
on is as the -Sollicitation 3 the. Confirmation 1s the Contract 3 .and 
the Conſecration-is the Conſummation of the Marriage : but where 
a Biſhop is Tranſlated, there needs no Conſecration, either by the 
Canon Law, or ours, of 

The old Forms of Election was', that the King ſent a Viſitor 
to overſeathe EleQion, and he returr'd to the King the Decree 
of the Election, who Confirm'd 1t by giving inveſtiturez and the 
Metrapolitan was oblig'd to Ordain the Perſon EleRted, the Inve- 
' ſtiture of the Spirituality, was by giving a Biblez and the Tempo- 
rality by a Ring and Baton, Yid. firmurd. form, lib. 2. formul. 6.and 
the Corge d'effire ſucceeded in place of thele Vilitors, 


TY this -A& the Dean and Members of the Chapters of the Ca- 
thedral-kirks within this Kingdom, are reſtor'd to their Manſes, 
Gleibs, and other Patrimonies belonging to them. | 
The Chapter i$to the Biſhop, what Convents were to other Pre- 
| Hats; that is to ſay, their Council , of which the Dean, or Decanus 
was the Head , under the Biſhop. By the Civil Law, decanus erat 
alle qui defunGorum leGos ſen feretrum geſtabant , vid. Tit, de Deca- 
”is, lib. 12. Cod. tit. 17.But by the Canon Law, Decanus comes from 
the Greek word /«s becauſe the Dean proceeded over ten Ca- 
nons or Prebends ; and their decazi eſpecially in the Cathedral 
Churches ſucceeded in place of the Archipresbyter 3 and therefore 
theſe two ate taken in the ſame ſenſe, cap. ad hac 7: de offs, Ar- 
chid. wide Bengeum de beneficits, pag. 29. And with us, . Deans 
- Created by the King , He being only Patron of that Bene- 
ce. | | | | 
The Chapter is call'd Capitulum by the Canon Law 3 becauſe 
it is the little , or inferiour Head of the Diocy, and is defin- 
ed to be Clericorum congregatio ſub uno Decano in Eccleſia Cathe- 
drali. 
A Biſhop in our Law, nor no other Dignifi'd Perſon who hath 
a Convent, can alienat without the conſent of their Convent, or 
the greateſt part of them , beſide himſelf , who is the Diſponer, 
in which number, Minors nor abſents, are not counted; March 
T4, 1622, | 
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If one of the Chapter have two Benefices , he will have two 
Votes3 and albeit the Law Ordains them to be capitulariter congre- 
gati yet now ſufficiunt eorum ſufſragia licet emendicata vel ſerara- 
tim impetrata , which is not only by meer cultor, as Craig ob- 
ſerves 5 .but by Law likewiſe, AG 3 Par. 18. Ja. 6. and thus an 
Inſtrument of Reſignation of a Benefice , . was found ſuffici- 
ent, though fome of the Convent ſubſcriv'd not before the Date of 
the Inſtrument , November 16. 1624. Providing alwiſe that none 
of their ſubſcriptians be obtained atter the Death of the Granter ; 
for then they cannot be ſaid ta conſent, ſeing they are not all a- 
live together : from which'it follows likewite , that the aljena- 
tion is not valid, if any of the Convent, ar Subſcrivers be Dead 
before the reſt {ubſcrive; where many ſubſcrive ſeparatly, the 
conſent of the laſt is drawn back to the conſent of che firſt, Craig. 
Pag. 91. and albeit Craig be clear, that the conſent of the Chap. 


ter 15 requiſite, tam in renovatione quam in alienatione feuds : yet 


by this 47 it is for the Vaſſals cafe ordairnd , that the Piſhops 


or Chapters conſent is not neceſſary to the receiving of Vaſlals up- 
on Compoſition, or otherwiſe; bur that the direct Superiour may 
receive them by himſclf, 


Nota, By that part of the 4# it ſeems, that though regalariter, 
Superiours are not bound to receive fingular Succeſſours: yer Kirk- 
men being Superiours are. If there be no Chapter, or Convent, 
the appending of the Seal of the Convent, with the Kings Confirma- 
tion, is ſufficient, Craig Ibid, 


The Arch-biſhop of Saint-andrews had of old, the Conventual 


Brethren of the Priory of Saint-andrews to be his Chapter : but - 


by the 8 A& Par, 19 Fa. 6. power is given him (that Priory 
being ſuppreſt » to chooſe ſeven to be his Convent 3; and ordains, 
that the appending of the common Seal of the Convent, 
ſhall be ſufficient to declare their confent , without their 
Subſcription 3 which A@ is innovat by this 2 AF , Wherein a 
Convent is particularly ſet down to, him, but nothing ſpoke of 
the Seal: and therefore the appending of the Seal is yet ſuffici- 
ent 3 for this Chapter comes only in place of the ſeven preſcriv- 
ed by the firſt A& 3 and the Subſcriptions of theſe ſeven 
were not neceſlary , ergo, neither is the ſubſcription of this Chap- 
ter, 

As the conſent of the Chapter , or moſt part thereof is requiſite 
to an ahenation made by the Titular, as the Biſhop, Abbot, &c. 
ſo reciprocally the conſent of the Titnlar , and moſt part of the 
Chapter is requiſite to the perfiting ofall Rights made by any Mem. 
ber of the ſaid Chapter, of his particular Benefices, or ofany Bene» 
fice belonging to them i» communi , which rule holds in all Con- 
ventual Baſcom thatof the Arch-biſhop of Sazzt-ararews;tor 
It has been decided, that by this AR, any Member of that Chap. 
ter therein Entered , may fet Tacks, &c. without conſent of the 
Arch-biſhop of Saint-andrews, Novemb, 19. 1624. where thefe Con- 
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yentual Benefices have Patrons ; the conſent of the Patron is like- 
wiſe required, Craig. | | | 

Nota, That the Biſhop of Edi-brrgh is by the Erection of that 
See, IN anno 1633. made Chancellour and Vicar to the Arch= 
biſhop of Saizt-andrews, and fo is the firſt Ordinary, or fingle Bi- 
ſhop 3 which priviledges belong'd to the See of Dankeld; and ſo the 
Biſhop of Carthreſs . has not now any ſuffrage in that EleQion, be- 
cauſe they muſt be but eight in this 4, 


Fter the Arch-biſhops and Biſhops were reſtor'd, the thirds 
A of Benefices, out of which Miniſters were provided for- 
- merly, came to be an unfit and unproportional Stock, for provid- 
ing the whole Miniſtry of the Kingdom 3 and therefore by this 
AR , there is a Commiſſion granted for planting and providing 
of Churches 3 . and this is the firſt of the many Commiſſions 
which were granted by Parliaments afterwards to this effe&, and 
their Decreets are to this day call'd Decreets of Plat in our pra- 
ice, | 

Obſerv, 1. The loweſt Stipend allow'd by the Parliament here; 
is five Chalders of Victual, or five hundred-merks : but by the 
19 AG Par. 1 Ch,i, Tht loweſt Stipend is appointed to be eight 
hundred merks, or eight Chalders of Victual ; and the Decreert 
whereby this is appointed, is call'd , The Decreet of Modification; 
Whereas, it the Stipend be divided, and proportioned as well as 
modikd , the Decreet is call'd, a Decreet of Locality : and this 
proportion is fo far obſerv'd , that the ViRual ſo modifid, was 
found by the Lords to be payable, according to the meaſure of the 

Shire, where the Paroch was, and not according to the meaſure of 
 Linlihgow, where the modifi'd Stipend would not have come rhe 
length of thequanrity allow:d by the AZ of Parliament, according 
to the meaſure of Lirlithgow, June27. 1667. Miniſter of Dalrymple 
contra the Earl of Caſſls. 

" Obſerv. 2, By this A& power 1s granted by the Partiament to 
the Commiſſioners, to unite, or diſ-uvite Kirks 5 which Union 
was likewiſe allow'd by the Canon Law , and is defin'd to be duo- 
rum velplurium beneficiorum cum cauſe cognitione a ſuperiore &ordinario 
in perpetuum Canonice fatia connexio,cap.txpoſuiſti de Preb.So that of 
old, the Ordinary only conld unite Benefices but now the King, as 
having come in place of the Pope, grants this Commiſſion to unite, 
with the conſent of Parliament , but the Biſhop who is Ordinary, 
and the Patrons, if any be intereſted, muſt be likewiſe call'd ; and 
the 5 A& Pars 23 Fa, 6. Ordains, that all perfons- intereſted-in 
the Union be conſenting - By which I underſtand the Ordinary, 
the Patron, the Incumbent ;, and the Parochtoners 3 and this AR 
appoints, that if there be moe Patrons, they ſhall preſent, zlter- 
zis vicibus; and becauſe it may be doubted who ſhould be the firſt 
Preſenter '3 in that caſe it is fit to know, that the Jeffer Benefice 
is alwiſe to be united to the greater; and fo the greater reatains ſtill 
the Mother, Superiour, and __ Church, cap. retolentes de _ 
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Monach, and therefore it would: ſeem that the Patron of the Su- 
periour Benefice , 1s to be the firſt Preſenter, _ 

The reaſon given by the Canon Law. for uniting of Benefices, 
are, that the ReCtor , or Parſon may be the better enabled to re- 
lieve the Poor, and maintain Hoſpitality , the Churches being fo 
near other , that one Perſon may conveniently ſerve the Cure in 
both : The great poverty of the Benefices united, and the few- 
neſs of the Parochioners. But with us Benefices are never united, 
but where the Stipends are ſmall, the Parochs near, and the Charge 
Iittle , or no Waters 1interjected 3 which qualitications are left by 
our Law to the Arbitriment of the Commiſſioners for planta« 
tion of Kirks 5 for none elfe can unite with us - but by the 
Law of England , 17. Car. 2 cap. 3- Jt is lawful for the Biſhop 
of the Dioceſs, Major of any Town, and the Patron to unite 
Churches, provided the Churches ſo united, exceed not the va- 
lue of a hundred pound Sterling, vide Petrum de peruſio in traGatu 
HUTONUPR, IVR. 

Obſerv. 3, That there is power granted by this Commiſion to 
prorogat the Tacks of Tiends, when the Tackſ-men are burdened 


._ with augmentations. 


Obſerv, 4. That the Sentences of their Commiſhoners are to have 
by this A&, the authority and force of a Decreet and Sentence 
of Parliament 5 and therefore it is, that in our practice , the Des 
creets of this Commiſſion can neither be Reduced , nor Suſpend- 
ed by the Lords of the Sefftion , and that becauſe of the 39 AG 
Par. 11 Ja. 6, | | 


Y this A noArch-biſhop,Biſhop,or otherPrelat can ſet any Tacks 

of their Patrimony for longer ſpace than nineteen years; nor 
no inferiour benefic'd perſon for longer ſpace than their own lite. 
time, and five years thereafter , but the Tacks otherwayes ſet, 
are not declard null, the A it ſelf not being conceiv'd zrritanter, 
but only the benefic'd perſons, who ſet the Tack for longer time 
than is expreſſ'd in this Statute , are thereupon deprivable, for ha- 
ving contraveen'd the ſame z for the Parhament having declard 
that the Contraveeners are deprivable, ' but not the Tacks null. 
The Lords conceiv'd that the puniſhment being under the confide= 
ration of the Parliament , at the time of the making of*this Ats 
and they having determined the puniſhment to be Deprivation 3 
but not having annulPd the Tacks: They thereupon concluded, 
that the Tack- could not be declared null , though tet for longer 
time than is declar'd by this Act, November 9. 1624; Hope contra 
Kinnaird, 

Obſerv, 2. That by this AQ it isdeclar'd, that all Tacks ſet for 
longer ſpace than the time forelaid,; ſhall be Regiſtrated in a Book 
to be keepd by the Clerk-Regiſter for that effect, elſe to be null ; 
and therefore Tacks, though for longer years , if they be Regi- 
ſtrated, are ſufficient, Hep. tit. Tiends. Likeas, it has been found 
that Regiltration intheBooks of Council and Seffion, is ſufficient, 

4 : though 


of King James the ſixth: 
though it be preſcriv'd here, that they be Regiſtrated in a Regiſter 
to be made for that peculiar uſe , fince the Clerk-Regiſter : had 
not made ſuch a ſpecifick Regiſter: all which was found in the 
foreſaid Decifion, Novemb. g 1624. S 

Obſerv, 2. The perſons allow'd to ſet Tacks for nineteen years, 
are Arch-biſhops, Biſhops, and Prelats: and though by the Canon 
Law , omnis honor qui alicui tribuitur propter adminiſtratio- 
nem ejt prelatura : Yer by our Law, he 1s only a Prelat 
who has a Chapter 5 and therefore a Tack ſet by a Frovoſt , is 
null, it it want the conſent of the Patron 3 fince Prelats can on- 
ly ſet without the conſent of the Patron , July 12. 1615, Hop. 14t 
Kirk-men. | 2) 0 

Obſerve 4. That exception. is juſtly mgde in this AR of Tacks, 
ſet by Order from the Commiſion of the Kirk ; for in eifect 
theſe are not ſet voluntarly , but by Order from a Committee 
of Parliament , who when they grant augmentations , which bur- 
den the Tackſ-men, or Titulars of Tiends , do in recompence of 
that burden , prorogat their Tacks, for as many years as they 
think fit. | | 

Obſerv. "5. That even Tacks for theſe . years, arenull, if 
they have not the conſent of the Patron, by the 15 A Par, 25 

a. 6, 
J Obſerv, 6. That though Prelates may ſet Tacks of their Pa= 
trimony for nineteen yearsz yet they cannot fet Tacks of their 
.Caſualities for loriger than their Life 3 ſuch as Quots of Te- 
ſtaments, ec, as is provided by the immediat Subſequent A, 
vis, AF.5. * | 

Obſerv. 75, That a Biſhop cannot ſet a new Tack before the old 
Tack be expird , as was decided in favours of the Biſhop of 
the Iſles againſt Aſrog 5 for elſe the preſent Incumbent might 
make the Benefice uſeleſs to the Succeſlor 3 and it being againſt 
the nature of Benefices , that they ſhould be ſet for longer time 
than the Incumbent has Right, it were moſt unjuſt to extend 
this, 

Obſerv. $; It may be doubted, it a Biſhop may ſet a Tack, af- 
ter he knows he is recommended to another See; for that ſeems 
fraudulent, though it be ordinary ; andif it were allow'd, theIn- 
trant Biſhop would certainly find all his Patrimony exhauſted by 
ſuch Tacks 3 and Laicks would get very-eafie Tacks ; for the Set- 
ter knowing that he were to be remov'd, would ſet Tacks for any 
Duty. 

Obſerv. 9g. It may be doubted if a Biſhop who conſented to 
ſuch a Tack, when himſelf was a Member of the Chapter, can 
quarrel fuch when he cqmes to be Biſhop of that ſame See; for 
though he may pretend that he 1s only to conſent, and not debate, 
-or inquire 3 yet this ſeems inconfiſtent with reaſon; for the Chap- 
ter 1s appointed to be quaſs Tutor ; and ſoevery Member is oblig'd 
to inquire; and therefore as he ſhould not have conſented , it he 
had not conceiv'd the Deed — legal init ſelf, and fit for _— 
Siſl2 | O 
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ſo ought he not to quarrel what he has already acknowledged to 
be fit, | 


[ His Ac is formerly Explain'd, AG 11 Par. 10 Ja. 6, 


His AR empowers the Lords of the Seffion to grant Letters 
| for Charging the Parochioners to meet and Stent them(elves, 
for furniſhing Baſons and Lavers for Adminiſtration of the Sacra- 
ment of Baptiſm 3 and Cups, Tables, and Table-cloaths, for Admi- 
niſtration of the Communion, and which is accordingly obſerv'd; 
but though the Rubrick does generally bear , Furnifhing of neceſſs- 
ries for adminiſtration of the Sacraments ; yet the Communion Ele- 
ments fall not under this AR ; but when Stipends are modifi'd by 
the Commiſſion for Plantation of Kirks 3 there is likewiſe a parti- 
cular ſum modifi'd for the Communion Elements, which the Mini- 
ſter was once found to have right to, though he do not Admini- 
ſtrat the Sacrament yearly, but now it 15deſign'd that this ſhould be al - 
tered, and that that Money ſhould be ordain'd to beput in the poors 
Box. 


Y this At the Nobility , or Prelats are allow'd to Vote by 
Proxies, if they be lawfully excufd. | 


Objerv, 1. This is not allow'd to Barons, nor Burgeſles3 be- 
cauſe the allowance is only ſpecifickly given to Dukes, Marqueſ- 
ſes, Earls, Viicounts, Lords, or Prelats3 and yet I fee no reafon 
for the Diſtinction 3 but on the contrary, it ſeems more reaſonable 
that to theend a whole Shire may be repreſented ; that therefore 
they may beallow*d todeput ſome to Vote, incaſe others beabſent; 
for though it may be anſwer'd that the power of Proxies is unne- 
cellary in Shires , becauſe if their members be neceſlarly abſcnt, 
they may chooſe others: For to this it may be reply'd, that 
they cannot chooſe new Commiſſioners, except in cale of Death; 
whereas the Shire may be much concern'd to have their Proxies 
at any one Dyet, Likeas, by the 52 A@& Par. 3 Ja. 1, All 
Free-holders are allow'd to have Proxies in. cafe of lawful ab- 
ſence from Parliaments. It is ordinary alſo for the chief Bur- 
rows to chooſe, and ſend an Afliſtanr to attend their Commiſſi- 
Oner. | | 
Obſerv. 2. By the ſaid 52 AG Par. 3 Ja. r. abſents ſeem only 
to be allow'd to ſend their Procurators for excuſing their abſence ; 
but by this AF they are allow'd to Reaſon and Vote ; and there» 
fore it may be doubted , whether a Brother who cannot Vote in 
hisown Brothers Cauſe, may notwithſtanding be admitted to Vote 
for his Brother as Proxie for another, to whom his Brother is a 
ftranger ; ſince here ſuſtinent perſonam extranei 5 but ſeing the 
affeQtion is the ſame, 1 think they would not be allow'd; nor does 
the Parliament now allow Proxies in any caſe. 


* It 


of King Fans the foxth, 


Ie may be likewiſe doubted , if this AF may be extended to 


Conventions , fince the AF ſpeaks only of Parliaments , and does . 


not add, or other General Councils, as the 4& 113 Par. 11a. 6. 
and other As do; but yet the 4 52 Par. Ja. 1. allowing Proxics 
in abſence/ ſpeaks of Parliaments and General Councils, 

Obſ; 3. It is the Kings advantage and intereſt that Proxies ſhould 
be allowd ; for they are only to be allow'd by this A#, where the 
reaſon of abſence is warranted by the King, His Commiſhoner, or 
Council; and ſo the King may allow Proxies, or not, as He 
pleaſes, and needs never allow any to thoſe whom He ſuf: 
petsz which is alſo the preſent Cuſtom of England , as to the 
Peers. | 
 Obſerv. 4, That though Eetters of Aﬀourney out of the Chan- 
cery , be ſufficient 'for abſence in other Courts 3 yet by this AZ, 
the abſents muſt give a written warrand under their own hand, 


| His A& gives.inſtructions to Juſtices of Peace and Conſtables, 
which 15 renew'd, and ſomewhataltered by the 38 A& Par, 

1 Ch, 2. But by this A& , their Decreets are ordain'd to receive 
Execution by Letters of Horning and Poynding; and that no 
Suſpenſion ſhill be granted, but on Confignation 3 which Conſig- 
nation is neither appointed by the foreſaid AZ 38, nor is it now 
in wviridi obſervantia : and though by both the Acts, they are or- 
 dair'd to proceed againſt Cutters of green Wood , Slayers of red 
and black Fiſh, &c. yet they are not in uſe to proceed in ſuch 
caſesz becauſe the A& appoints, that Commiſſtons ſhall be grant- 
ed to them for that effeft; but theſe Commiſſons have never as yet 
been granted - Though by our Cuſtomes, no perfon can be hol- 
den as confeſt, except they be perſonally cited 3 becauſe elſe men 
might be drawn in ſnares , by Citations at Dwelling-houſes; yet 
here they are allow'd to be holden as confeſt upon the ſecond Ci- 
tationat their Dwelling-houſes becauſe the ſubjeQ is ſmall in Juſtice 
of Peace Courts, ' | 
This Act islikewiſe Explain'd, crime prad. tit. Juſtices of Peace; 
 andis Ratifid by the 3g A# Par, 1 Ch. 2. Where the Council is 
allow'd to grant them , what further inſtructions they ſhall think 
fit. | 

The Council uſes to name Juſtices of Peace, in place of ſuch as 
dy 3 and it being alleadg'd that all Commiſſions for Juſtices 
of Peace ſhould flow from the King immediatly , this was refu- 
ſed by the King ,. as being contrary to the conſtant Cuſtome of 
Council, whom the King allows to name Juſtices of Peace, 


Y this excellent AR, ſuch as have peaceably poſleſſed their 
Lands for fourty years, are ſecured by Preſcription, 
As to this AQtit is obſervable 3 Firi?, That Preſcription is on: 


ly competent to ſuch as have bruijked by vertue of Heretable In- 
T ttr | fefrments 5 


, 
\s 
\ 


ACT 


ACT 
I2s 


346 


Obſervations upon the twenty two Parliament 


icftments 3 and therefore he: who alleadges Preſcription , muſt 
alleadge an Heretable Title; . but though the Pofleſlor be not ex- 


. preſly Infeft ; yet if he has poſſeſſed the ſubjeR, as part and perti. 


nent, it will be ſufficient 3; and therefore a Salmond-fiſhing was 
found to be preſcriv'd , though it was alleadg'd to be inter regalia, 
ſince the Preſcriver was Infeft cum piſcationibus 10 general , Febry. 
ary 7, 1672, But if the Preſcriver be Infeft upon a bounded Evi- 
dent , it will not furniſh him a valid Title for preſcriving, as part 
and Pertinent , any Land that 1s without the bounding, Noverter 
I4. 1671. This A 1s alſo extended to Heretable Offices, as to 
Patronages, Penſions, and all Servitudes, though not exprefly 
mention'd 3 and though Heretors and Wodletters are enumerated, 
ſometimes as different trom one another, A# 6 Sefſs. 2 Par, 1 Ch. 2, 
yet Heretage in this A&t comprehends Wodlets, and it is even ex- 
tended to long Tacks; fo that it was found, that after fourty years 
they could not be quarrel'd, as granted without conſent of the Pa. 
tron, Fuly 7. 1677. 

This want of a Title likewiſe, and of boa fides, hinders a Vaſ- 
ſal to preſcrive againſt his Superiour , fince the reddendo of 
that ſame Charter, whereupon he founds his preſcription, ob- 
liges him ſtill to know his Superiours Rightz and by this AR 
for the ſame cauſe, a Wodfſet cannot preſcrive , where the 
Reverfion was incorporat , in the body of his own Infctt- 
ment, | . 

Since this AZ appoints that His Majeſties Lieges bruiking for 40; 
years, ſhall have Right by preſcriptionz it may bedoubted, whether 
preſcription can run in favours of ſtrangers, who have not been Nas» 
turalized £ | | 

Obſerv. 2. That theſe fourty years are only to run from the date 
of their Infeftments by this AA 5 and yet in warrandice, it is 0n- 
ly to run from the date of the Diſtreſs : but from both it isclear, 
that the reaſon 1s , becauſe till then , they who have ſuch Rights, 
220n walent agere ; and therefore the exception allow'd by the Ci- 
vil Law of z0z valens agere, 1s allowable 1n ours, though it benot 
expreſſed in this AQ , as minority is, whereby it ſeems that ex- 
ceptio firmat regulam in non exceptis, Likeas, it was found in the 
Earl .of Lauderdaibs caſe , againſt the Earl of Tweddel , that Lau- 
derdail being Forefaulted by the Lſurpers , preſcription could not 
run againſt him during that Forefaulture 3 'but where there is a 
Title , preſcription may run , albeit the Defender was aljens rez- 
publice cauſa , at the leaſt, durſt not come home in the Uſurpers 
time, for alleadg'd Crimes committed againſt them, aswas found 
in White-foords caſe, the 24 of July 1678. He having kill'd in Holland 
Dorijlaus, one of the Kings Murderers, for the Lords thought that he 
might have Transferr*d his Titleto another, and ifthis reaſon hold it 
ſeems that abſers reipablice cauſa in general,is not ſuſtainable as Mino- 
rity is, fincetheſe who are abſent may leave Procuratories to purſue 
their Rights, | 


© 
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\- of King James the ſixth: 

It may be likewiſe debated , that ſuch as are 2# rajore hin. 
dred from coming to purlue., as being taken by Robbers, or Pi- 
rats, ſhould have the priviledge of 79 zalentes agere, though no 
exception be made of them here, - for though the chief deſign of the 
A@ be, to cſtabliſh Reretable Rights in the perſons of ſingular 
Succeſſors, who cannot know ſuch accidents, and are ſecure it they 
« find a fourty years progreſs: Yet preſcription was at firſt introduced, 
for puniſhing the ſlouth of the Proprietars , amongſt other Rea- 
ſons; and therefore #07 walens agere , was. allow:d by the Civil 
Law and ours, 


It may. be. alſo doubted , whether preſcriptioh ſhould run a- 
gainſt a furious, or mad Man , fince they are minors 1n the con- 
ſtruction of Law , and ſo are to have Curators , and are leſs ju- 
dicious oftimes than Minors ares but yet fince they are not cx- 
prelt here, when the Law ſecur'd priviledg'd Minors , it 1s pre- 
ſum'd they | were deſignedly omitted ; ' and it were hard to. 
know who are Furious , and Furioſity might continue eigh- 
ty or ninety years z or a man might feign himſelf mad, ©. 


Obſerv. 3, That this A& makes a difference betwixt ſuch as are 
ſingular Succefſors ( who mult produce for the Title of their Pre-; 
ſcription , not offly a Sealine , but a Charter) and Heirs who 
need produce no Charter, but Seafines, one or moe, proceeding 
-upon Retoures, or Precepts of clare conStat; But becauſe the Act 
ſayes, That they ſhall produce Seafines , one or moe continued, or 
Standing together for the ſpace of fourty years ; theretore the Lords 
found ; that Seafines muſt be- produc'd by the Heir, by vertue 
whereof, he and his Predece(lours have brutked for fourty years, 
during their being Infeft ; and ſo where the Father was Infeft, and 
lived thirty nine years3 yet the Son not having been Intefr, though 
heand his Grand-child poſleſled for above 100, years: This Sea- 
ſine was not found a ſufficient Title for preſcription , February 15 
1671. Ear] of Argile conira Mcnauchtan, and the reaſon is , be- 
cauſe a Seaſine is but aſertio notariiz and therefore it was too lax 
a foundation for an Heretable Right; and one Seafine may be ea- 
filier forg'd than moe Seafines can, and one Seafine being forg'd, 
may be laid up in rhe Charter-Chiſt; fo that the true Proprietar 
could not, before the Regiſtration of Seaſines , know how to im- 
prove the ſame : and ſince this Ad requir'd no Charter from 
Heirs, it was juſt that it ſhould require more Seafines, to ſecure 
againſt Falſhocd- But fince the Act appointing Seafines to be Regi- 
ſtrated,the argumeat of eafie Forging is much taken off; Becauſe the 
At of Parliament fayes,That it 3s neceſary to produce a Charter, grant« 
ed to them bytheir Superiours and Anthors : It may be doubted whe- 
ther the Superiour is oblig'd to receive a Vaſſal , though fourty 
years in Poſlefſion, except he or his Predeceffors can ſhew a Char. 
ter from him ; and that becauſe , not only does the A& of Partia- 
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ment ſay Copulative Superiours and Authors ; . but without. this, there 
1s no Title againſt the Superiour : and ſome rather think the Su- 
periour would bu: excluded by this tourty years Poſleſſion from his 
Right of Superiority. 53.66 


Obſerov. 4. Though the AR require Charter and Seaſins, yet a 
Diſpoſition, cr Precept of Seafinwould be ſufficienty for many coma 
pleat Rights have no Chartcr, 


Obſerv.5.Theſe fourty years run, de momento in momentum ; and 
thercetote the Preſcription wanting a day,-was- not ſuſtain'd, July 6, 
1671. T houghit was alicadg'd that de minimis non cnrat pretor:and it 
would be ſevcre to take away the old Heretage oi a & amily, for 
want of one day, orhbour. | 


Theſe fourty years are tempas continuum, and not xiile;” and there- 
fore the Law tubduces not from the Compt, thoſe years-1N which Ju- 
dicatures were not patent 5 or in which, War and Peſtilence hin- 
dered the Proprictar to purſue, the 3o of Jzxe. 1671: bur it may 
be here doubted, qaidjuris, it Judicatures were not open through 
War , or Peſtilence , tor the greateſt part of the whole fourty 
years, 


Obſerv. 6, This Preſcription runs againſt His Majeſty, as well 
as Subjcs , for the Aft ſayes exprelly , 1hat theſe who have poſjeſ- 
ſed fourty years, ſhall not be troubled by His Majeſty,or any other, which 
was expreſt , leaſt It ir might have been alleadg'd that the negli- 
gence of His Majeſties Othcers, ſhould not prejudge him in not 
- purſuing, &c. Which are the expreſs words of the 14 AGF 16 Par. 
Jas 6, 


Obſerv, 7. That by this 4 the Preſcription was drawn back 
in favours of thoſe who had poſſeſſed fourty years, prior to the 
AGF; for drawing back whereof, nothing can be anſwered, but 
that this Remedy was previouſly allow'd by the Civil Law ; but 
leaſt the SubjeRs might have been hereby prejudg'd, thirteen years 
are allow'd to run from the date of this A& , ſo that though they 
had pollefſed fourty years before the 4&#, they could not preſcrive, 
except they had likewiſe poſſeſſed 13 years after this AF; and 
though in this Clauſe the priviledge of Minority be not repeated ; 
and that- it ſeems that the Parliament defign'd not to deduce mi- 
nority out of ſo ſhort a time, as 13. years, fince baving had it un. 
der conſideration in the A&,' they excepted itnot in this Clauſe; yet 
it was found thatMinority was to bediſcounted evenin this caſe, J- 
dy 5 1666, | 


Obſerv. 8, That by this A itis declar'd,, that except the Sum- 
mons be Call'd and Continu'd,, it ſhall not interrapt Preſcription 3 
and it is declard,, That the Raiſers of Summons ſhall not be oblig'd 


to inſiſt , except where the Summons is called and continued, and a 
g- 
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of King Jaws the fixtb 
Deferders ofnew Summoned thereby x and yetthe 3 of July 164.7. El. 
leis contra Scot, - It was found , that upon a fingle Summons, one 
may be forc'd to infilt, which I cannot reconcile with this Clauſe, , 
except by reſtricting this Clauſe meerly to the Courſe of thirteen 
ycars here ſpecitid , and generally a firſt Summons Executed, in- 
terrupts Preſcription , Jenuary 26. 1622. And of old, the Exec 
cution of a firſt Summons did interrupt, though they bare no ex- 
preſs relation to the Summons , upon which the Interruption was 
founded : but becauſe there were ſeveral Summons at the ſame 
parties inſtance 3 ſo that the Execution of one Summons might be 
obtruded for the Execution of another. It is appointed that the 
Execution of Summons ſhall bear expreſs relation to the Names of 
the Purſuers, and Defenders 3 and it ſha]l not be ſufficient that 
- the Exccution does generally relate to the Summons by the 6 A4& 
Sep. 3 Par. 2 Ch, 2, and it had been fit, that the A& had added, 
that the Execution ſhould bear the nature of the AGion deduced 
in the Summons 3 tor elſe, where the Purſuers and Deten- 
ders are the ſame, one Execution may be ſtill obtruded for ano- 
ther. 

| Obſerv, 9, Albeit this A@ appoints all Rights to preſcrive g 
yet jt was found , that Heretors cannot preſcrive a Right of their 
Tiends againſt Titulars, except the Lands were Feued, cam de- 
cimis indluſis; but that they might preſcrive Liberation for by- 
gones preceeding fourty years, as in Cuſtoms and Feu-duties, 
which preſcrive not 5 quoad the Right, though neglected four- 
ty years, February 7. 1666. Earl Panmuire contre the Parochi- 
oners of [nverneſs : Vid, Obſervations upon 4 57 Par. 5 
Jas 4+ : | 

Obſerv. 10. That Falſhood never preſcrives by our Law + bur 

whether this be in our Law peculiar to that Crime 3 I have De- 
bated crim. prad, tit. Preſcription. 


Obſerve alſo from the Narrative of this At, that the Regi- 
ſiration of a Paper in the publick- Regiſter, is a great Adminicle 
of Approbation,for the Paper muſt be left there: Though Falſhood 
preſcrives not, when the Paper 1s produced , and the Purſuer of- 
fers to improve the fame: yet it may be doubted, whether when 
Papers are only call'd for in an Improbation, in order to a Certi- 
fication , and for trying of the Defenders Rights z Preſcription 
may not be receiv'd againſt that preſumptive Falſhood, wherein the 
Writs are only Declard to be falſe, fi@ione Juris, and the true in« 
tent of ſuch Improbations, is in effe& but to try the Rights civi- 
ly ; and fo it reſolves properly , but ina Reduction, though that 
dangerous Certification of preſumptive Falſhood is adjeced, ob ter- 
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Y the 57 AG Par. 5 Ja. 4. Summons of Errorpreſcrive with. 

in three years, in fo far as concerns the puniſhment 'againſ 

theſe who have committed the Error, who cannot be punithed af. 
ter three years: But yet by this AF , the Retour it ſelf may be 
Reduced at any time within twenty years : which Preſcription of 

- twenty years , militats only in caſes of Competition , betwixt the 


ſeveral kinds of Heirs amongſt themſelves ; as whether the Heir of 


Line ſhould be prefer'd to theHeir of TailziezBut it does not exclude 
the clear intereſt of Bluodzfor jura ſangurnis nullo jure civils dirini pel- 
fant 1, 8. f.de Reg.Jur. and therefore an elder Brother was found to 
have good intereſt tro Reduce a ſecond Brothers Retour , Fazua- 
79 It. 1673, By this Act, though ſuch Retoures may be Redu- 
ced in prejudice of perſons ſo ſerved : yet if the perſon fo ſerved 
have Dilpon'd their Right to ſingular Succeſfors, having boxa jc 


acquired Rights, as ſaid is , they cannot be prejudg'd » And in 


- our Law this is ſtill introduced, for the good of Commerce, in 
- favours of ſingular Succeſſors 3 for how ſhould they know that the 
Retour was Reduceable, Yid, AG 18 Par. 23 Ja. 6. Where 
the” like priviledge is granted to ſingular Succelſors of Bank. 
rupts, | 


BY this A& we find that Executors Nominat had former]y by 
vertuie of their Office, the whole Defuntts part of the Execu- 
try , that is to ſay , the whole Executry , ifthere was no Wife or 
Bairnsz the half where there was only a Wife and no Bairns; 
Or only Bairns, and no Wife: and. the third , where 
there was a Wife and Bairns : But by this juſt AG , they 
are only ordain'd to havea third of the Detunds part 3 and there 
was good reaſon for abrogating the former Cuſtom, where- 
by the Executor was in effe& univerſal :Legatar, where there was 
no other Legatars. Albeit in reaſon the Executor ſhould only have 
had ſome ſmall acknowledgement for Executing. the DefunGs 
Will. 
Obſerv, 1. That albeit the Narrative of this Act mention only the 
caſe of ſtrangers, who are Executors nominat 3 yet where a Wile is 
nominat, ſhe has the ſame Intereſt, is; a third of Deads part, to 
which ſhe will have Right , beſide her own half, or third of the 


| Moveables, as Relit3 fo that all are underſtood to be ſtrangers in 


this AR, except the neareſt of Kin, who would fall to be Executors 


by Law 5- But if one of moe neareſt of Kin were nominat, it might 


be doubted what ſhare of the Moveables ſuch an Executor would 
have , whether he might claim a third of Deads part; as Executors 


-nominat , and a ſeparat Intereſt as one of the neareſt of Kin ? It 


ſeems probable, that if there were only two neareſt of Kin, where- 
by the Benefite as neareſt of Kin would be greater than as Execu- 
rs, he would only have the half, and nothing as Executorz be- 


other 


'p Aſeby this AQ , if the Exebutors have a third of Deads part by any 
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of Ring James the fxth, 
other Title, he is not allow'd another third by vertne of the Ac ; 
and albeit a Wife have both a half, - or third as ReliQ, and a 
ſeparat third as Executorz yet the Relids part is not by Succeſſi. 
on , but is her own proper Intereſt , ariſing upon the Diſloluti- 
on of the Marriage - Whereas the queſtion is here only as to 
Deads part : Burt if there were moe in the ſame Degree to the 
_  Defind& than three Perſons , whereby the Executors Intereſt, as 
' . neareſt of Kin, would be leſs thana third 3 In that caſe hemight 

..claim the benefit of this Act 3 Becauſe though the main and or- 
dinary Caſe conſidered, is of Executor Strangers: Yet the Statu- 
tory part of the AR is general : and it were againſt Reaſon, that 
the neareſt of Kin ſhould be in a worſe condition than a = 
ger. b, 

Obſerve 2. That this Ad relates only to Executors nominat 
and therefore Executors Dative have no more for Executing the 
Office, than their Expences, which 1s very reaſonable : for other- 
 wayes Strangers would frequently ingire themſelves to the pre- 
| 4 of the neareſt of Kin Novewber 28, 1676. aKer contra 

= 

Obſerv, 3. That notwithſtanding of this AQ , where there is an 
univerſal Legatar , the Executor gets no part of * the Defunas 
part, January .15. 1674. Patoun contra Leiſhman , November 29 
1626, Forjjth-contra Forſyth. 


Obſerv. 4, That by the Confirmation of the Defuncts Teſta- 
mert , the intereſt ofthe neareſt of Kin 1s ipſo jure Eſtabliſhed, 
fo that albeit the neareſt of Kin ſhould immediatly Deceaſe before 
Executing of the Teſtament, the intereſt that was competent to 
him , is Tranſmitted to his Children , or neareſt of Kin, as was 
found , February 12- 1662, Bells contra Wilkie, Where the three 
Siſters of Patrick Bell being Confirm'd as Executors, whereof 
one Deceafing before Executing the Teſtament z her Son did 
Confirm in his Mothers Teſtament , the third part that belonged 
to his Deceaſed Mother , for which the two ſurviving Executors 
were found countable to him ; but where the neareſt of Kin Di- 
ed before the Teſtament of the Defun& wes Confirmd 5 It was 
found that the Intereſt which would have been competent to that 
neareſt of Kin Confirming was .not Tranſmitted to his Execu- 
tor 5 butthat there was place for the neareſt of Kin, of the firſt 
Defun&, February 17, 1663. Forſjths contra Paton ; Where it 
was alſo found, that a Child having ſurvived his Mother , did not 
Tranſmit her thifd to his 'Father as a /egittive 3 But thatthe Father 
was lyable for the third of his Moveables to his Wifes Brother, who 
was her Executor, and neareſt of Kin. Fs 
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ACT Here are two caſes provided for in this A& ; Firſt, That ; 
15. Liferent Tacks of Lands and Tiends, ſhall nor fall -under 

ſingle Eſcheat, but under the Liferent-Eſcheat z and yet if the c 

Superiour , to whom that Life-rent-eſchear falls, go tothe Horn, c 

that ſame Lifercnt-eſcheat of the Vaſſal will fall under the Superi. \ 


ours fingle Eſcheat 3 forit is no Lifcrent in the Superiours perſon, 

for he has only Right toit during his Vaſſals Lifetime, but not du. | 
ring his own: as alſo, for the ſame reaſon , if the King Gift the ll 
Liferent Eſcheat to a Donatar, it will fall under the Donatars f 
ſingle Eſcheatz and if the Donatar aſtign the fame , -it will fall un- C 
der the Afſigneys ſingle Eſcheat, not becauſe Allignationsmakes that 1 
moveable which was Heietable, for Affignations alter not the Na- : 
ture of the thing aſlign'd ; but becauſe the Afſigney has not theſe | 
Rights for his Lifetime. 


The ſecond part of this Statute provides, that in caſe any 
Tacks of Lands or Tiends, contam more Liferents 3 The 
Firſt Liferent onlyſhall fall under theLiferent Eſcheat by the firſt Life. 
rentersRebc)]lon:But the remnant Liferenters,or Heirs, ſhall not be pre- 
judged, - _ | 
Tt is fit here to obſerve, that if a Tack be ſet for fifty or ſixty 
years, yet it falls under the fingle Eſcheat,for all that falls not under 
Liferent-eſcheat, falls under fingle-eſcheat ; and this, nor no ſuch 
number of years is a Liferent, but quid juris, if a Tack be ſet for a 
hundred years, which is a Lifetime by expreſs Law. And fince 
Tacks were the only habile way of Tranſmitcing Tiends of old, and 

are yet the ordinary way, It is hard that all our Rights to Tiends 
ſhall fall under fingle-eſcheat, 
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ACT.TPY this Ad, all Reverſions, Regreſſes, or Bonds for making 

T6. Reverſions or Regreſfles, or Aſſignations thereto, and all Sea- c 

fines are to be Regiſtrated within lixty dayes, after the date of the 

fame 3 and | find that Sad, deciſ. Friſe lib. 3. tit. 12. def. 15, ſhews 

that they have the ſame Regiſtration of Hypotheques iz i»1m0b1l;- 

bus; 
Obſerv, x, This neceſlity of Regiſtration is only introduc'd in 
favours of ſingular Succeſſors, acquiring poſterior Rights3 and 

therefore the nullity of not Regiſtration, was not ſuſtain'd at the | 
Inſtance of one who had no ſtanding Right in his Perfon, March 
25.1633. Nor is this Nullity ſuſtain'd in favours of the Diſponer, 
or his Heirs, for quoad them, theſe Rights are valid without Re- 
giſtration 5 nor was it ſuſtained at the inſtance of the Son 5 who 
got the Eſtate Diſpon'd to .him by his Father, with power to the 
Father to burden it with a Sum , fince this Son was found to be 
no third party, February 27. 1667+ And for the fame reaſon it was 


| found, that the Superiours Seafine was not quarrellable by = 
. 4 al- 
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Vaſſal: This neceſſity /of:Regiſtration being only .introducid ini 
favours of ſuch as have 'poſteriour, Heretable Rights , June 12. 
673. | 

> Obſertas 2..It is thought that the'ſixty dayes ; within which 
Seaſins are to be Regiſtrated , are ſo to be counted only, that: 
either the day; upot! which the Writs are dated , or the day on 
which they are Regiſtrated, muſt be free. | 


 _ Obſerv. 3. That ſince the AQ ſayes, That theſe Seaſins and others 
ſoall be Regiſtrated in the places deſigned in this A ; _ That there- 
fore it may . be doubted, whether when Lands ly within different 
Shires, but are united , if in that caſe they are to be Regiſtrated 
in, the Shire where the place Iyes , at which Seafine is to be ta. 
ken by the Charter of Union,* or at all the places where the Lands » 


ly. 259 | 
'Otſerv, 4. Though this AG appoints Renunciations, and grants 
of-Redemption to be Regiltrated : Yetthe Lords found , that Or- 
ders of Redemption fall not under this A& , and need not be Re- 
giſtrared, Fuly 29. 1623... But yet they found , that an Infeft- 
ment of Annualrent could not be taken away by Diſcharges grant- 
edby the Debitor, nor by Compenſation of his Debts, in prejudice 
of a ſingular Succeſſor , who had Right to the faid Annualrent ; 
and that becauſe, Firit, The deſign of this At appears by the 
Narrative , to be made for: ſecurity of Buyers 5;-and buyers could 
not be ſecured , it ſuch latent wayes of extinction. were allows 
ed. ] * . 1 pF 
- 2, An Infeftment of Annualrent-is Conſtituted by a Seaſine} 
which muſt be Regiſtrated 3 and therefore 1t cannot be taken a. 
way, but by a Renunciation, or ſome Paper which mtilt be Regi. 
ſtrated. | | 
3. By the 3 A# Par. 2, Ch. 2. Inſtruments of Reſignation, a# 

remanentian, whereby Rightsare taken away , are by the fame Ar- 
gument ordained to be Regiſtrated in the fame way that Seafins 
are, | 

4. Though by this A@ there be not expreſs mention of Rights of 
Arnualrentsz yet they ate comprehended under the word Wod- 
ſets ; far an Infeftment of Anmualrent is bur in effe& a Wodfet of 
the Rents 3 ahd though this AR is only urg'd againſt ſuch as an- 
nalzie their Lands; and that it was urg'd, that an Infeftment of 
Anmualrent was not an alienation of Eands , but rather a Ser- 
vitude upon them 3 yet this is a miſtake , for an Infettment 
of Annualrent is an alienation , <lfe it could not infet Re- 
cognition , as without doubt it does; As alſo they fornd, 
that Renunciations of Anntalrents , which were holden” of 
the Diſponer , are ſhfficient without any Reſignation., atl rervanen-. 
Hams, though it was alleady'd , that asa Charrerwithont a Seas 
fine cannot Conſtitute an Annualrent 5 fo neither can & perfonak 
. Rxxx Re? 
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Renunciation,, without ah Inſtrument 'of Reſignation extinguiſh 
itz But becauſe this AR ordains theſe: Renunciations to be Re- 
onſtrated; therefore they are valid againſt ſingular Succeffors, elſe 
why ſhould they be Regiſtrated, Jarnary 7.1680. Mulelland con- 
tre Muſhat, | | | 
Since this At of Parliambne requires that all Seaftnes,Renunciations 
of Wod(ets, &c. ſhall be Regiſtrated,l think the Booking .of them: 
is neceſſary : nor 1s it ſafficient (as ſome pretend )) that they are 
produc'd, and marked by the Clerk z becauſe (as they fay) the - 
Lieges can do no more, and they ought notto be puniſſd for the 
Clerks negligence; for if this were ſufficient , no fingular Succef: 
ſor could be ſecure, and the producer may purſue the Clerk if he 
book them not, fince the 4@& of Parliament requires aQual Repi- 
ſtration. | | 
By this AZ all grants of Redemption are to be Regiſtrated, for 
ſecuring ſingular Succeſſors ; but ſeing the ufing an/Qrder of Re. 
demption, with a Declarator thereupon, will evactat the Wod- 
ſet, evenas to a ſingular Succefſor 3 and yet he cannot know 
whether there; be fach an 'Order uſed , and Declarator obtain'd, 
It- not being requiſite that either of theſe ſhould be Regiſtrated 5 
it ſeems that ſingular: Succeſſors are yet unſecure : As alſo, fince 
ifa perſon obtaina Decreet againſt him to whom he ſold his Land, 
decerning him to grant him a Reverſion, conform to his promiſe, 
this will be-valid againſt a-fingular Succeſſor ( though the pro- 
miſe - vas not!) and yet the ſingular Succeſſor | cannot know 
this Decreet ;.- nor needs it be Regiſtrated 5 and therefore this 
gt ſeems yet no ſuffictent, and adequat Remedy in Wod- 
ets. | | | 
Obſerv. 5, That by this A@ it is provided , that $eaſins and 
Reverſions therein contained , given by Provoſt and Baillies of 
Burgage Lands needs not be Regiſtrated , neither in. Burgh nor 
Shire,as was decidedF»ly 21,1666, And thatSeafins of Eands in Leith 
need not be Regiſtrated, though it be no Burgh Royal, Fly 10, 
1623. The reaſon of which Exception' was founded upon the ex- 
aQtnefs of Town Clerks, and the conſtant Cuſtom thereof , Book- 
ing how ſoon the Seaſin is granted 3 and fo far are Seafins with. 
in Burgh exeemed from ſuch Solemnities , that the Lords ſuſtain'd a 
Seaſin within Town, being ſubſcribed by the Town Clerk, though 
| there was no Veſtige of-it in the Towns Regiſter , nor the No- 
tars Protocal , and was Latent for many years, June 3o. 1668, 
and thus fingular Succefſors were not ſufficiently ſecur'd by this Sta- 
tute within Burghs, for though Town Clerks uſe to Regiſtrat, yet 
there being noneceſſity upon them to Regiſtrat, and the Seafin not 
being annulled for not Regiſtration 3 .1t follows clearly that there 
was no ſecurity.; and . therefore by the 1x AG Par. 3 Che 2. 
This is .alter'd, and the neceſſity of Regiſtration is thereby ex- 
tended to Sea(ins within Burgh, and to all other Writs, which by 
this AZ muſt be Regiſtrated, | = 
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* 1. of King James the ſixth, 


ſengers giving a Teſtthcat under his Hand, that the Arreſt- 
ment latd'on by him-was looſkd; this being too great a Truſt for a 
Meſſenger, and they receiving oftimes irreſponſal Cautioners. By 
this A itis ordain'd, that Arreſtments ſhall be loofd only by Let- 
ters on Bills paſt by the Lords, which is now: obſerv'd ; and Cau- 
tion is found to a particular Servantin the Bill-Chamber, to whom 
the Trying that the Caution is ſufficient , 1s referr'd, and the or- 
dinary 'way to hinder-an unſufficient Cautioner , - is by getting a 
Warrand 7» preſentia from the Lords of Seſſion, for that Effe&, af- 
ter preſenting whereof to that Servant , if inſufficient Caution be 
receiv*d': The Lords will give Warrand to Arreſt de novo y but 
if the Caution beonce found ; and the Letters exped; The Lords 
will not'allow upon a Bill, Arreftment to be made de move, nor 
recal their Letters, though the Caution he inſufficient, the Clerk of 
the Bills being anſwerable by his Office for the ſufficiency of the, 
Caution; | - 


"FE AQ grants power to all who are Infeft in Forreſtries to ACT 


Judge ſuch as ſhoot and kill Venniſon, and Wild-fowl there- 
in, and thar byan Inqueſt, which ſeems roexclude all other wayes 
of Tryal ; for incluſio unins et excluſo alterinsz . and this Inqueſt 
was ordain'd to prevent the partiality , and paſſton of the He- 
. TetOT. > 


His AF puniſhing Drunkards by fining , is not well enough 
obſerv'd , though it be renew'd A& 19 Par, 1 Ch.2. It 
. ſeems by this 4& that the Kirk 1s regulariter, founded in the judgeing 
and fining of Drunkards, though it may be alleadg'd that this were 
to ſecularize too much Kirk Seffions, which is properly an Ecclefi- 
aſtick Judicature, and by the Commiſhon granted to the Juſtices 
of Peacey The Juſtices ſeem to be made the only Judges, as 
appears not only by the Inſtructions given to them, but bythe ſaid 
19 A# Sf. 1 Par.1 Ch. 2. Though it bealleadg'd that Kirk-ſefſi- 
ons have likewiſe a cumulative Juriſdition for puniſhment of all 
Scandals3 for which the 22 AT 3 Se, Par. 2Ch 2.15 alleadg'd; and 
the conſtant practice of the whole Nation; and it was found by 
the Council, «May 1681. The Kings Advocat contra the Jaitices 
of Peace of Dumfermling; that the Kirk-ſefſions might uplift ſuch 
. fines as were voluntarly pay*d to them for fach Scandals, without 
being countable to the Juſtices of Peace for them, 


I 'i< difterence betwixt a Cawlp and Herezeld, is that a Cawlp is | 
is the beſt aught, or Beaft that a man has, which is due to 
the Chief, or Maſter, after his Death for proteFing his Bairns, 

given by expreſs pation , whereas a Herezeld js the beft:Beaft 

due to the Maſter ,ouly by Law, after his Tennents Death 
AF RXXX 2 Cay 
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Obſervations upon the twentythree Parliament 


Caulps 'are here Diſcharg'd,, but Herezelds were allowid ; @«on: 
Attach, cap. 23. But it would ſeem that Herezelds, and all 
taking of the beſt Beaſt is diſcharg'd by this ACt ,/ albeit indecd 
they are not, | | 


J's AF is Explain'd in the 45 AG Par..11 Je.6. To: which is 
to beadded , that by this 4, the;Relidts and, Bairns of No- 
tacs being oblig'd to bring 1ntheir Protocals to the Clerk-regiſter 
within fifteen dayes, after any Notars deceaſe; the Regiſter uſes 
to appoint a Deput, call'd now , the Clerk, of the Notars , who 
draws their Bill , and receives Caution. from them 3 and 1s by his 
adnf{fſion oblig'd to do Diligence to mark. the Books of! Notars, 
and to receive Band for their returning their Booksz- and, therefore 
Sir William Primroſe, for not doing Diligence, was Depo''d upon 
a Bill to: the Lords , February 19 1680, Though he -alleadg'd 
thit the Wives and Bairns only of the Notars, were oblig'd 
to bring in their Protocals, but not he, and he was content 
for the future , to follow what Inſtructions ſhould be given 
him, 


—_— 


King Fawts the fixth, Part. 3. 


Here being a General-Aſſembly held at Pearth in. Auguſt 
1618, by Hadingtoun , Southesk, and Scoon, as His Ma« 


jeſties Commiſſioners 3 there were five Articles therein 

paſt, in order to uniformity with England , viz. Kneel- 
ing at the Sacrament, Privat Communion, Privat Baptiſm, Confir 
mation of Children, and the obſerving ſome Feſtival Dajes, for confor- 
mrity with the Church of England, as far as was poſſible; Which Ar- 
ticles are here Ratifidin Parliament 3 nor is there any ſtanding Law 
made ſince to abrogat them albeit for Peaces ſake, they have-not 
been much obſerv'd. be 


V 14 afre. on 47 3 Par.22 Je. 6: Supra 


N this A@ it is warranted, that ſuch as Compriſfd: great Eſtates 
for ſmall ſums, did notwithſtanding, poſſeſs the whole Rents for 
payment of their ſmall. Annualtent 5 and therefore to Corre this, 
It is ordaind by this A& , that the Comprizer ſhall impute in pay- 
ment of his principal ſum , the'ſuperplus of the Rents of the Lands 
intrometted with-by him-, ' and: the true reafon of the former Cu- 


. Nom was, becauſe by the37 4@ Par, 5. Fa. 3. The Lands Come 


prized were to be adjuſted by the Sheriff, with the ſums Com- 


prized for, and fo the Rent was at firſt but anſwerable to the 
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"1 of Kine James he foxth, - 
Annualrent q\ though thetrafier all being Compriſed, the. Com- 
priſer appropriated all «the Rents , without imputing, as faid 


# oe | 

Obſerv.. 9 That this 4#-makes only the Compriſer lyable for his 
actual intromifſion 5 and.it has been found that the Compriſer' 
is not bound to intromet - But yet this is ſo ſevere to the poor 
Debitor, arid- the other Compriſers, all whom the firſt Compril- 
er may debar:; and ſo ſuffer the Tennenes to Banktupt , and the 
Lands to: become waſte 3 that therefore if a Compriſer once intro- 
met , he is bound to continue his iftromiflion 5 and where there 
are Tacks ftanding, he is bound to do Diligence, Feltrary 9, 1639. 
or where there are moe Compriſers, the Lords may force the fir(t 
Compriſer to do Diligence , br if he do not betwixt and ſuch a 
tire yearly 5 they may allow acceſs for the ſecond to enter to the 
Poſſeſſion , February 11. 1536. Jaly 1662. Or if the firſt Com- 
priſer exelude:any Diligence that the ſecond is uſing, he will eoipjo 
be lyable thereafter to do exact Diligence. 


 Obferv, 3; By this ACtit is Declar'd , that upontpayment of the 
priricipal Suin and Annualrent, and the Expence beltow'd by the 
Compriſer , in patſing and obtaining Infefrment together with the 
Annualrent of the ſaid ſums, and the neceſſary Expences beſtow'd 
in leading the Corpprilting, that then the Compriſing ſhall expire 
ipſa fao, that is to ſay,” by way of exception, withour Declara. 
tor, though ordinarly an order of Redemption be ubd 5 and not 
. only does payment , or intromiſſion with the Mails extinguiſh the 
Compriſing, and prove againſt fingular Succeſſyrs , but even 
any acknowledgement of payment by the Leader of the Compriſing 
will extinguiſh the Compriting againſt thoſe ſingular Succeſlors, 
Fuly 23 1662, 

Obſerv. 4. That the Comprizer is to get allowance of a years 
Duty; as due to the Superiour by this A# , and though he get 
himſelfentered for leſs by the Superijour than the years Duty, yet he 
will get allowance of the full years Duty that wasdue to the Supeti- 
our, whoſe gratuity will be of no advantage to the Debitor, July 
2.1625. | 

Obſerv, 5. That by this AQ, what 1s pay'd to the Superiour bears 
Annualrent, as do the neceſſary Expencesz but it may be doubted, 
if Annualrent be due for Sheriti-fees: 


Gbſerv. 6. That Compriſings are not to run againſt Minors, but 
thar it is lawful for the Minor at any time within the age of twen- 
ty five years to Redeem), which privitedge was found not only to 

| be due to Minors when the Compriſing is led againſt themſelves ; 
but even when a Minor hasright tsthelegal Reverfion, he being 
himſelf a fecond Comprifer ; for even in that caſe, 'a Minor ha- 
ving led a Compriſing may be prejndged as well as the Minor againſt 
whom the Compriſing is ted, there beirig the Tame parity of realon 
:jn both 5 and though this be not clear by the firſt words of the 
TYyyy Ex* 
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Obfer vations upon the twenty three- Parliament © 
Exception : Yetirt 1s dear by theſe words, And that notwith- 


ſtanding of the preceeding Laws and Praftiques of this Kingdom, by du 
the which, the Legal Keverſion of tht Compriſed Lands expired | 
within ſeen years afier the leading of the Compriſing , from the which. . 
His eAMajeſtie and E ſtates hath by this preſent AF and Statute ex+ 9s 
cepted Minors in all time coming , declaring the ſame no'wajes to run Ca 
againſt them. | F 
Obſerv, 7. That becauſe this At appvinted only'the ſuperplus F, 

of the Mails and Duties, which exceeded the annualrent to be' & 
imputed: in the payment of the principal ſum, during the ſeven 
years of the Legal , but did not expreſly extend this to the caſe of | 
Minority z Therefore it was found that Minors nut 'Redeeming 1 
within the ſeven years, the Compriſer had from the' expiring of 
the ſeven years, the whole Rent of the Land for payment of his ye 
Annualrent, without imputing the- ſuperplus in payment of the he 
principal ſum , becauſe the AG Corretted only that Cuſtom,” q#o. be 
ad the Legal > &* leges correGione non extendi debent ultra verba di. th 
rea & expreſſa , February 22 1639, and thereforeby the. 10 AF 
Pax. x Sefſ, 3 Ch. 2. This, Deciſion was Correed, and it was by f1 
that AR ordain'd, that Compriſers ſhould impute therſuperplus of al 
the Rent, beyond the Annualrent, for payment of the Principal 
ſum, not only during theLegal, burtduring the whule courſe of the oF 
Minority, | | 

ACT His A& extends all the priviledges .granted to Minors. in 1 


Comprifings to Minors. againſt whom A djudications are 
led- And from this it would ſeem to. tollow argumrento hujus legis, 
that whatſoever is competent in Adjudications, is not Competenr ini 
Compriſings, for elſe this Ac had been needleſs; and theLords would - 
not-extend the priviledges of. the one to ,the other ja many other | 
caſes, and ſo would not allow the 'Superiour to ger. a years Du- 
ty, becauſe the immediat preceeding Ad did allow Comprifd n 
Lands to be Redeemable upon the payment of the ſums Compriſid OM 
for , and a years Rent for their Entry : But in this AR of Adju- # 

d 
c 
( 


YO 


dication , there is no mention of a years Duty, and which there- 

fore was thought to be of purpoſe omited , and ſo needed a new 

Law, notwithſtanding of the parity of Reaſon, whereupon a new 

R Law was made, 27, the AG 18 Par, 2 Ch. 22 Whereby not on- 
ly the Superiouris ordain'd to have a years Duty ; but its expreſly 

| Declar'd , That. in all Caſes relating to Superiours, Adjudications 
| ſhall be in the ſame condition with Compriſings , and conſequentially 


to this laſt A&, it was found that the Superiour might at his op- 
tion, either Enter the Adjudger, or pay the Sumsfor which the : 
Adjudication was led, fince the AQ of Par.Fa. 3Par. 5 and AG 37, 
Appoints this in Compriſings , Fune 10. 1671. Scot of Thirleſtoun d 


cortra the Lord Drumlanrig: As alſo upon the ſame Reaſon, the 

Lords found that the Superiour was bound to receive the Adjudg- | 
| cr, though he could not produce his Authors Rights, Debitors ab- | 
| | | | | tracing 
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ftraing, their Writs,, becauſe Compriſers are not bound to pro= 
duce, February 9. 1667: Kamſay contra Ker. 


Nota, ''That | Compriſers intrometting, are lyable for their intro- 
miffions with the Vigual ,-according to the Sheriffs Fiars, and 


not according” to the Commiſſars 3 not only becauſe the Comnimil: 


ſars Fiars are made only-to Regulat Prices betwixt Tutors and'Pu- 
pits, and in other Confiſtorial Caſes 3/-but becauſe this A& ayes, as 
the ſamine. were: commonly Sold between Tuil and Candilmas, in the 
Sheriffdom where the Lands ly. 


T Hough regularly Infeftments upon Compriings: and Adju- 
dications, ought to be perfeed by appending the Great-Seal, 
yet an Extra& of the Debitors Infeftment under the Privy-ſea}, is 
here Declar'd equivalent in ſo far as concerns the Debitors Heirs, 
becauſe itis preſumable that the Debitor has deſtroy'd or Abſtrated 
the Writs of the Lands Comprifd from him. FLY 
uaritur, Whether this AR ſhould be extended to Adjudications, 
ſince they are not mention'd here inthe very next A& to the AF 
anent Adjudications. | 


AT Hisd# allowing Biſhops to'Feu out their Ward-Lands , i 
but Temporary for three' years, and fo is expir'd, becauſe 


not.renew'd, and conſequently Biſhops have not leave to Feu out 
_ their Ward-lands now. 


$ Miniſters Gleibs wereto be Tiend-free; ſoought' the Soums 
> Graſs that isallow'd to Miniſters in place of Gleibs, be Tiend- 


free. ; 


| The Reaſon givenby this AF , is, becauſe the ſame is dedicats- 


ed and appointed adpios uſus , which is no adequat, and ſuffici- 
ent Reafon , fince Lands mortifi'd to Hoſpitals , are deſtinat ad 
pios uſus , and yet are not Tiend-free , that being a ſpecial priyi- 
ledge only granted by the Pope to the Celefiines, or Ciſterti- 
ans , and fome few other Orders 3 but ordinarly Hoſpitals and 
_—_— are free from Taxations, . as A& 1 ard A& 15 Par, 1 
Ch, 1s 


B* the2 AGF Par, 22 Ja. 6. Deans and Chapters were Reſtor- AC T 


ed ; but by this AZ all the Offices and Dignities ofthe Chap- 
ter are likewiſe Reſtor'd , and it is declar'd , That all Deeds 
done ſince the date of "that. AF, or to be done thereafter , whereby any 


Member of a Cathedral Kirk, being an Office or Dignitie, hath, or 


ſhall be ſuppreſt , or any Land Parſonage, Ticarage , or other Li. 
wing, belonging to the ſaid Ons , diffolved from the ſame with- 
_ expreſs Warrand. fram' His Majeſty and Parliament , | ſhall be 
Put. E- IC : 
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Obſervations upon he 'ywemy thiit Parliament 


For uhderſtanding this AZ, It is fit w6kfiow that i-tyery Bi- 
ſhoprick there are ſevera} Dipfiitics, allow'd by the Caiibn Laws; | 
by which Law; the Word-Dignity is either taken largtly , fo as 
to comprehend all kecleſiaſtical Dignities, as: tn cap. deriiqne dift 4. 
But properly it imports adwiniftratioinein. Ectleſieft icarm cum: honore 
vel jarijdictione conjunGam , Gloſſ. in cap. 1c, ve conſuttnd. rr 6, and 
generally; all ſuvh to whom the Cognition/vf: Cauſes could be des 
legated , were accounted Eccleſtaftick Digatiies , - cap. emne-olim de 
offic. legat. | by ther | 


There are in every Chapter , and Biſhoprick with us ſome of 
thoſe Dignities, but of a different Rank ang Juriſdicion,, not-on- 
ly from thoſe iti the Canon Law , but the' Dlenities in ottr own 
Biſhopricks differ from one another , thoughall of them agree in 
this, thit thoſe Dignities which wereappoinred at the foundation of 
the Bifhopticks eoritinue to this day , and the foundations are the 
Rule, and zre very different, '' © ' 

The ordinary Dignities common toall, are the Dean, the Arch- 
dean, the Chanter, the Chancellour, and rhe Theſaurer. | 

The Office of the Dean has been fully Explain'd in the AF 2. Par. - 


Wo” Ja. 6. 


The Arch-deacon ( call'd improperly by us Arch-dean ) is the 
Archidiaconus of the Canon Law» who though they be iaferiour 
to Deans , yet they are in effeR the Biſhops Vicar, and have the 
Chief Juriſdiction next to him. 3, being 1n.the Canon Law ocxlas 
Epiſcopi, their Office in that Law was to examine ſuch as were pre= 
ſented to the Biſhop, and to put them 1n poſleſſion of their Bene- 
fice after their. admiſſion yz as alſo, to viſit the Diocy every three 
year, if the Biſhop be not preſent, and to overſee the Mangers and 
Living of the Clergy. | 4 | 

The Chanter is in the Canon Law: called Primicerins, becauſe he 
is firſt of the Order. of the Sipgets3 and by the Greek Church 
port. 75 his eniployment was: ito overſee ſuch as: ſung and 
read in the Church ; and with us the Sub-chanter is a dignity called 
SONY in the Canon Law, ard that likewiſe he was allow'd a 

y the Canon Law is clear, Innocent cap. 3. inter dileFos de 


exe prel. PR 
The Chancellor was ſo called,” becauſe he kept the Seal of the 
Church,Cnjac. ad tit. ut Eccleſ.bon. (ne diminut, conſerv, he was likewiſe 
Superviſer of the Bibliotheck of Schools, and of theſe who tanght 
the Clergy, oy; perult. & ult. de tranſlat. Epiſe &* cap, teniens de 
reg, & tranſ, ad monaſs. | 
In England the Chancellor is in effe& a Church-Lawyer, who | 
judges. for the Bifop through-the whole Dioey, and: is univerſal 
Commiſſary 3 whereas theſe only are called 'Commiſſars by that 
Law to. whom. the judging in particular Places or Caſts is commit- 
ted. : But with us the. Chancellor is ill-& Church-man, and the 
Province of Saint Azdrews has its Chancellor as yell as the ow 
< OY A 
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_ » of King James the ſoxth, 
Biſhopricks, the Biſhop of Edinburgh being the Chancellor of the 


Province of Saint Andrews. 


The Theſaurer is he who did overſee the Theſaury, and all things 
elſe belonging to the Church, who in the forecited cap. cum olim, 
3s accounted to have Eccleliaſtick Dignity. 


It is obſerv'd by Bengens, de beneficiis Eccleſiaſticis, Remat. Chopin, 
and other Canoniſis, that both the Juriſdiction and Precedency 
amongſt thoſe Dignities, is now conſuetudinary, and alter'd much 
according to the cuſtom of the ſeveral Places; and it is fo with 
us where they, are regulated according to the ſpecial Foundations 
or Cuſtom, if theſe be wanting or loſt, , 


His A& is Explain'd in many other Ads concerning the pri- 4 7 
viledge of Burghs Royal. -PIF ACT 


I'2. 


ACT 
I Zo 


B* this A all playing at Cards or Dice in any Inn or Alechouſe 4 CT 
is diſcharg'd under the pain of fourty Pounds, and all playing |, 4; 
at Cards or Dice even in privat Houſes is fotbidden, except where 
the Maſters of the Families play 3 and all playing at Cards and 
Dice, even though the Malier play z and all Horie-Races are fo 
. farreſtrain'd, tl:at the Gainer cannot have AGtion for any thing he 
wins above an hundred Merks - But yet it was found that the Loſer 
is ſtill lyable in payment, and therefore the Kings Advocat was 
found to have intereſt to compear, and crave the Money to be / 
confign'd, November 12.1658. Park contra Somervel, Where it 
was debated if this was witinm reale, and might be taken from 
an Afſigney, though he knew not how the Money was dew, for 
elſe this Ad might be cluded , by filling up the name of an 
Aſſigney. | | 
By the Civil Law,17,43.1ib.3., 1.Cod.de aleatoribus,he thatis over- 
come at ſuch Games is not oblig*d to pay,and though he pay,he,or his - 
heirs bave repetition; and by theCanon Law,Church-men who uſe 
ſach Games cannot be promoted to Benefices,cap. 1 1. de exceſs prelat, 
but yet wagering ſex ſporſio was by that Law allowed , /.17, 4, «lt. 
F< de preſcript. verb, and ſo our Horſe-races were not condemn'd 
by that Law , though they are by ours 5 for that Law did think 
that, nullam turpitudinem continet in ſe ſpor fio 3 nam inde rixe orir 
0 ſolent , but our Law did condemn Horſe. Races, becauſe they 
occaſion'd great Idleneſs and Expence - This AR is {till exaQly obs 
 ſerv'd, but is not extended to other Wagers, ſuch as that Ships 
will arrive at ſuch a day, or in ſuch a place, which was not found 
to fall under this A&, which ſpeaks only of Cards, Dice, and Horlſe- 
Raceszit ſeems that this A&t would not be extended to any other 
Game ex paritate rationzs , but yet I find that by the late Deciſions 
of moifNladcs, theſe are not ſuſtain'd tarquam otioſt & aleatoriz 
Ws ZZ Z | COns 


| His A& is formerly Explain'd in A& 47, Parl. tr. Ja.6s 
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Obſervations upon the twenty three Parliament 
contraFus qui mil in ſe continent preter inanem animorum cons 
certationem, Stockman. deciſ, 134, Molin.. trag, de uſur, queſts 3, 
mm. 97. | 


By the CivilLaw likewiſe, though wagering was allow*d,yet where 
either ofthe Parties did certainly know the thing whereupon he wa- 


. gered, but conceaPd his khowledge; as for inſtance, if a man ſhould 


wager that ſuch a man ſhould be dead before a'year clapſed,and that 
he knew him to bealready dead, theLaw would not allowA@ion up- 
on that Wager, becauſe in effe& that were to cheat,and accordingly 
our Courts in Scotland have moſt juſtly decided. 


Wagers likewiſe upon the deaths of Princes are diſcharg'd as 
gjving occaſion of jealoutie 3 as alſo Wagers concerning the event 
of Publick Undertakings for the good of the Countrey, ſuch as the 
ſucceſs of Arms, &c. and that, leſt men ſhould be tempted, either 
to wiſh the Armies of their native Country not to proſper, or to 
reveal their Secrets to the end they may not proſper, vid. Zipenu 
7n not. juris belli,lib.3. in fin. there is ſuch an Att as ours made by 
Lewis 13. of France among(t his Statutes, cap. 138. & ſeq. 


| His A& is fully Explain'd in A# 200, Parl. x4. Fa. 6. 


Ti, AQ is fully Explain'd in the 114 4& Par. 11 Ja,6, 


His A& Diſcharging that a Peck ſhould be taken to the Boll, 

though with conſent of Parties, was made to prevent extortt- 
on , upon the ſame Ground that Uſury is Diſcharg'd 3 bur yet it 
not having been obſery'd for along time , the Council ſtopt a Gift 
that was granted thereof, as to bygones, till His Majelty ſhould be 
acquainted, 


7 A& concerningDiſpoſitions made by Bankrupts,is fullyEx- 
plained by me, 1naTreatiſe a-part already Printed upon this 
ſingle A@F. 


"His AttRegulating the Prices of all Writs and Seals, is for the 

moſt part either in Deſuetude , or is innovated by the 16 
AG Sefs. 3 Par, 2 Ch.2. Wherein new Regulations are ſet downz 
and from this A@ it is, obſervable , that the Secret Council may 
make pricesin all ſuch Cafes 3 for this AF Ratifies only their Ac; 
and though the A& Ratifiid bear, this AF to have been made 
by the Secret Council and Seffion; yet the Ad of Parliament 
which does Ratifie that AF, Ratifies it only as an 4&# of Pti- 
vy Council , and fo infinuats that the Privy Council hath 
Power to Regulate both the price of ' Seſſion, and Exche- 
qQuUEI. | | 


had 
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of King James the ſnah:" 


Theſe Regulations of Prices in. our Law, are like.to' the 9017tie 


mentioned, Cod. de ann. & cape lib.t. Tit. 52, que ſingulis officiis 
delegabantur quibus continebatur quantum ſinguli pro, dignitate &v 


officio pro libellis mandatis codicillis accipiendis vel inſinuandis pen- 
dere quantum pro annona & capite accipere deberent, 


T—Or underſtanding this A& , -it is fit to know that Annual- 
- rents are only due by our. Law , 


wiſe. | 


They are due by Statute, either by the Ag of Sederunt, 15 TH 


appointing , That where C antioners are diſtreſſed , and forced 1o pay, 
they ſhall kave 4nnualrent from the Term that. they pay, though the 
Bond wherein they are Cautioners bear noneg yet this is in effect 
ex pago, becauſe it ariſes from the Clauſe of Reliet , this being: a 
Damnage incur'd by them, or by this AR of Parlnament, by which 
Annualrents are due , after the Party is Denunc'd, though 
the Bond whereupon he 1s Denuncd , bear np Annuals 
Tent, upon the ſame ground that' in the Civil Law »ſare 
debentur ex mora in bone fidei contratibus, l, 32. Fe 2. ff 
de uſuris: So that as by the Civil Law they were due 
ex padJo vel ex moras they are due only with us ex pado vel ex 
lege, which is the ſame thing almoſt , fince lex in hoe caſu apud 


+ * 


nos fundainr in mora 3 for though there may be wora ſine uſuris ,. 


yet by this A& thereare never #ſure ſine mora : But this Demin- 
ciation muſt be at the Head Burgh of the Shire where the Debitor 
lives : Denunciations, at- the Mercat Croſs of Edinburgh , being a 
Warrand only for Caption , ' but not inferring; Annualrent , 
which may ſeem ſtrange , 
At inferd after Denunciation , becauſe of the Debitors negli. 
gence; but the reaſon of the Decifion 15, that the Lords thought 


the Debitors did not know exatly when they were Denuncd at 


Edinburgh ; but it has been found that the Devitor 1s Iyable in 
Annualrent , after he' is Denunced at the Head Burgh of the 
Shire, though the Horning benot Regiſtrated, ſince the A#.only 


appointed Denunciation 3 and yet there can be no Caption till 


the Horning and Executions be Regiſtrated -; and thus it is clear 
that. Caption , 
rent effets of a Horning , fince ſometimes- Caption will fol- 
low where Annualrent” cannot ; 'and' ſometimes Annualrent will 
follow, where Caption cannot , February 11. 1673. Smith cgntra 
Wauch, E563 4 


Annualrents are ſometirhes due 3 without either expreſs Law, 


or Paction, becauſe of the tacite, and preſumable conſent of the 


either by Statute, 
or Paction, ſo that regularly they are not due other. 


fince Annualrents are by this 


and Payment of Annualrents- are very diffe- 


363 


ACT 


20, 


Party; as if a-Party pay:Annualrent for one Term, or if he promiſe 


to pay bygone Annualrents, though he promiſe not for the future'$ 


yet Fanuary13. 1669, Hume contra Seaton The Lords found that he: 


ought to pay conſtantly Annualrent for the future , though the ob- 
| Zz2z% 4 ligation 
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Obſervations upon the twenty three Parliament 


Hgation did bear no Annualrent : or from the Principles of Na« 


tural Equity, as in the price of Lands, which pay Annualrent, 
though none be paGtioned,, becauſe the Buyer has the Rents of 
the Lands: Or in Tochers, becauſe they are given ad ſuſtiner. 
da onera matrimonii, and the Huſband intertains the Wife : Or 
where the ſum is | ordain'd to bear Annualrent after her Mar- 
riage, to whom it is left quo caſs, before Marriage the 
Lords found that Annualrent was due , fince mratrimonia debert eſ- 
ſe libera; but yet regulariter, annualrent is not due in caſes ali- 
mentary, And a Father providing his Daughter to a 
Sum for her Portion , without mentioning any thing of 
annualrent 3 the Lords would not decern annualrent, though 
annualrent was only faid to be omitted there, through the igno- 
rance of the Notar 3 but becauſe of the preſum'd will of the Fa- 
ther , they modifid the aliment' equal to the annualrent - 
But ſo unfavourable are »ſure uſurarum , call'd nſure ju- 
daice by the Doors of the Civil Law , that an obligation to pay 


- annualrent for annualrent , if it were not pay'd at the Term, 


was not ſuſtain'd, though it was alleadg'd that here paGnm & mo- 
74, were joyn'd with Equity , the Woman to whom they were 
due , being a poor Widow, who behov'd to borrow Mo- 
ney to live zpon, if her annualrent were not payqd , and 
to pay annualrent for that Money , which ſhe {o borrow'd , Ja- 
2mary 26, 1669. Lady Braid contra the Earl of Kinghorn, 
Tt is fit to know that the Statute 2. Kobert 3, appointing annual- 
rents not to run againſt Minors \, is now 1n Deſuetude , though 
it would ſeem reaſonable , that their ora ſhould not prejudge 
them 3 but Minors Money do ſtill bear annualrent by our 
Law. 


The King uſes to pay Annualrents for the ballance of his accounts 
de faGo, but is not oblig'd thereto by Law. 


nY 


] His AR is Explain'd, Crim, pra&, tit. Falſhood. 


Ota , That Uſury is excepted from this Commiſion to uplift 
Money ,due by penal Szatutes, &c, Ergo, Ads againſt Ulu- 
ry ſeem penal Statutes, It is obſervable, that though by this A& it 


be Declar'd, That Commiſſions for penal Statutes be not put to Execus 


tion, till they be. authoriz'd by the Lords of Secret Council 5 yet this 
Is too much in Deſ#etude 5 but the Lords of Secret Council do uſe 
to Diſcharge them, till they acquaine the King, 


—— Laws of the twelve Tables , contain'd ſeveral Sumptuary 
Laws, thoagh there was then little Luxury , and particular- 
ly at Burials : and Saint Chriſoſtow condemns teign'd on, 

| whom 


of King Fans the fixth,\ 265 
whom we call Saulies, becauſe they pray for the Souls of the Dead, 
Vids 14 AG Par. 3 Ch. 2. 


"F: His A& appointing Houſes in Edi#zburgh to be Sklated, and Let- 4cT 
ters of Horning to be dire& to that effet; ſhews that the ,z * 

Parliament may Diſpoſe upon privat Eſtates, ob bowurm publicurr, | 

vid, AGF 6 Par, 1 Seſſ; 3 Ch. 2, It may be argued from this A&, 

That ifthe Town of Edi»burgh could have made ſuch AFs by their 

own authority, this A had been needleſs, 


_—— - — 


ACT 


Tas AQ is Explain inthe 106 A@ Par. 7 Ja. 5. 27, 
A 
Ts A@ is Explain'd, crim, praf?, tit, Uſury. —_ 


His AQ diſcharges any man to Hunt or Hauk at any time, who 4 C T 
hath not a Plough of Land in Heretage, under the pain of an 306- 
hundred pounds, but it is now in Deſuetude, : 


K. Charles 1+ 


ING CHARLES the Firt ACT 
having come to Scotland to be 1, 

E. Crown'd, 1n ammo 1633, The 
Parliament does by this Ad, 


grant 'Him , not only a2 Sub- 

fidie upon the Land-rent ; but 

lIikewiſethe fixtcen penny of all 

Annualrents , the Annualrent 

being then at ten in the hun« 

dred ; but becauſe the Annual- 

rent was thereafter brought 

down from ten toſix : Theres 

fore by the 49 AG# Par 1 Ch, 2. 

| JOE ng Itis Declar'd, that the faid fix 

of the hundred, ſhall be free of all Retention , and other publick. Bur, 
dens whatſoever. : | ; 

There is no Immunity allow'd by this At, to any from this 
Taxarion , fave the ordinary Lords of the Seffion , and Mortifica- 
tions to Univerſities, Colledges, and Hoſpitalsz and this was the 
firſt time the Lords were ſeparated from the Advocats, and other 
Members of the Colledge of Juſtice : and yet by the 23. 4 of 
this Parliament , all the Immunities and Priviledges that ever were 
oranted to the, Colledge of Juſtice, are Ratifid 3 and though it - 
may ſeem that this'A& being poſterior , derogats from the former, 
yet ſpecialia ſemper derogant a generalibus, _ _ + ve 

- By this AR likewiſe, the. Lords of EreQtion are to.be Taxed in- 
the fame way that they were before the Exection. oof; 
* 'Aaaaa2 | © The 
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ACT #pHis/# is but a continvation of the firſt 2&, and ſhewsthe 


2, 


ACT 


* 


. to Our Soveraign Lord and His Succeſſors, who now is 5 


p 


Obſervations upon the firſt Porlament 


way of upliiting the Taxation thereby given. 


ACT Fe Parliament having granted by the 8 AG Par 2074.6, Power 
= 


to the King to appoint Apparel for Judges and others, becauſe 
that AF was but Temporary ; they by this A& continue the ſame 
which cer- 
tainly is wrong Printed, and Reads ill; for the words ſhould 
run, Our Soveraign Lord that now is and His Sneceſſors, 
obſerv. 1. That Ads referring any thing to the Kings Majeſty, 
and not mentioning His Succeſſors, are but Temporary, elſe this AZ 
had been needleſs. | 
Obſ.2.That theſe erre who think the Parliament cannot delegat their 
Power;for in the former 4& and this, it is clear that the Parliament did 
delegat this Power; and it is Declar'd that the Kirgs Letter, Regu- 
lating this affair, ſhall be equivalent to an A of Parliament ; and 
this ſame Parliament 1633. did grant a Commiſſion to Reviſe the 
Laws, and did Declare, that what they did ſhould have the force of 
Laws without Reporting to the Parliament : and the Lords of Articles, 
anno 1681 Did granta Commiſhon, with a Parliamentary Power to 
ſome toReviſe the Earl of ArgilesRiehts, and the Commiſhon of Teinds 
1s of the ſame Nature, 


F Here having been great Debates in 4-70 1633.. concerning the 

ſecuring the Proteſtant Religion , it was at laft agreed, that 
the old Acts made by King James, were in themſelves ſufficient ; 
and the beſt that could be fallen on, as being made when there were 
greateſt fears of Popery, and by the help of which, the Prote« 
ſtant Religion grew to the conſiſtency it .1snow at 3 and therefore 
the Parliament acquieſced in this ſhort, At, Ratifying in general 
ay former As made for ſecuring the Religion, Yd. AG 1 Par. 3 
CP. 2. | 


"THe former Parliaments which had determined Miniſters Sti- 

pends, forgot to provide School-maſters 3 and therefore the 
Privy Council did provide them by an AR of Council ; and 
though it may ſeem-ſtrange ,. that the Privy Council could. impoſe 
a burden, though for a juſt Cauſe, yet that their A& is here ap- 


prov'd, and the Secret Council are made Judges to all Proceſles 


concerning School-maſters dues, though now the Lords ofthe Seſſion 
are the only Judges; nor are thereany ſuch Proceſſes intented be- 

fore the Privy Council, ' | $ OR 
Since by this A& the Planting of Schools is refer'd to the Biſhop 
with the conſent of the-Heretors, and moſt part of the Paroch, it 
would appear that they , and notthe Kirk-ſefſion, where they live, 
ſhould have'the placing of them > "and albeit it be.alleadg'd that 
the School-maſter of the Paroch isby the 17 4# Par. 3: Sefſ. 5 Ch. 
it To be Clerk tothe Kirk-ſeflion, and therefore they ſhould _ 
the 
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 4ari of King :Charles the firf; 


the chief intereſt z Yet this conſequence isnot ſufficient , and: the 
AR whereupon it is founded, is likewiſe abrogated : This is con- 
form \to the Reform'd Church of Saxorie , wherein cura ſcola- 
rum paitoribus, ac ſuperintendenti commiſia eſt Carps, lib. 1. tit, 

 defe 776) " 
S..- 


Y this A& all Mortifications by Gift, Legacy, or otherwiſe, are 
declar'd not to be alterable to any other uſe , than the ſpecial 
uſe to: which they were Deſtinated by the Mortifier 5 but yet if 
that uſe become unlawful ex po## fatFog ſo that the perſons in whoſe 
favours they were Mortifi'd ,. be diflabled to Poffeſs, I think they 
ſhouid fall to the King , 'as Caduciary, if the Property has been 
once Transfer'd, and the perſon upon: whom it was Transfer'd, be- 
came thereafter uncapable,for que ſunt nullius ſunt Domini Regis, and 
thus the Mortifications made ro Monaſtries , fell not back to the 
firſt Proprietars , or their Heirs, but to the King 3 But if the 
Property-was never "Transfer'd , but before the firſt acquiſition; 
the perſon to whom the ſame was left, was incapable to receive 
the Right Mortifid 3 . as if a Man ſhould leave a Legacy to his 
| Brother , who were a Capuſhian, whoſe Monaſtry, and not him- 
ſelf are only capable of Legacies; it ſeems that :if the Mortificr 
knew, that his Brother was uncapable; and that it would fall to the 
Monaſtry , that in that caſe alſo , the Mortification ſhould belong 
to the King; and ſhould not be retained by his Heirs, as a due pu- 
-niſhment of his Fault - But if the Mortifier knew not the ſame, it 
were more reaſonable to determine, that the Mortifiers Heirs ſhould 
retain theRight, Yid, Tit. Cod, deccaduc, tollend: 


"Thomas eMudie hayitg left a fur to be employ*d on the build- 
ing a Church in the Graſs-Mercat of Bdinburgh, The Magiſtrats 
thereof were upon their Supplication , allow'd to build a Steeple, 
and buy a Pale of Bells with'the Money, becauſe a Church was uſe- 
leſs wantinga Stipend, though this Act againſt inverting Pious Do« 
nations was objeted; for the Patliament. thought,” that if a Mor- 
tification beleft, which cannot take place, either becaule it is againſt 
Law, or ts uſeleſs, the Parliament may allow the fame to be ful 
filled by an equipollency, that being more ſuitable to the deſign 
of the Mortifier, and better for the Common-wealth , than if the 
Mortification ſhould become extin&, which is conſonantto the Ci- 
vil Law, ; 

George Heriot , having appointed by one of the Statutes of his 
Hoſpital , that nothing ſhould' be altered, though for the better-z, . 
and one of the Statutes bearing, none ſhould lodge within the Hoſ- * 
pital, ſave Students 3 it was doubted, if ſome mm-furniſht Rooms, - 

- Which the' Overſeers. could not furniſh for want of Money, might 
be ſet out- to ſich as: undertook to furniſh them , for ſome few. 
years Tacks! And it was thought that they might, fince that was 
no caſe which any wiſe man could thick to exclude, ifhe had had. 
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' Obſervations nor the firſt Parliement 


it under his conſideration , and theſe Rooms might be ſeparated 
from the Hoſpital for that time by a V Vall. | 


He AR here Ratifi'd is the 27 CLF Par. 11 Ja. 6. Whereby 


all ſach as irouble Miniſters for ſeeking 'of their Livings , or © 
fohlike quarts , and put violent hand in them, are to be puniſh'd with - 


the tinſel of their Moveables, albeit no ſlaughter or nmtzlation follow; W hich 
A& is here extended to Arch-biſhops, Biſhops, and all others having 
power to Preach, and Adminiſtrat the Sacraments; From which 
itis obſervable, that Acts in favours of Miniſters, ' can not be regu- 
larly extended to Biſhops , though a Biſhop may ſeem to bea' Mis 
niſter and more; and becauſe the former A& mentioned only fck- 
like quarrels, as for ſeeking their Stipends, @&c. and that this might 
have been eluded by forg'd pretexts; therefore this AR extends 
the ſame to all Invaſions - and from both theſe Caſes, it may be 
urg'd , That Ads of Parliament are ſfrid74 jaris, and cannot be ex- 
tended de caſi in caſum; elſe this Act had beeii unneceflary. 


Obſerve likewiſe from this AQ , a caſe wherein all Land-lords, 
Heretors, and Chiefs of Clans, upon whoſe bounds the Invaders 
of Miniſters ſtay for ten dayes, the ſame being intrmat to them, 
are to be puniſh'd as Connivers; This A& is Ratifi'd by the 
5 nAFG Pare2 Ch, 2. By which it is further appointed, That if any 
znvade Miniſters , ether intheir Perſons, or Goods, not only within 
their Houſes, but Parochs, the Parochioners ſhall be lyable to pay his 
Damnage , if they cannot apprehend the MalefaGors ; The Parliac 
ment there likewiſe Ratifies two Prochmations of Privy Council, 
which ordain'd the ſame thing formerly 5 and which Ratification 
is a great proof of the Councils Power, in things relating to the 
Government, 


"\Einds are declar'd tobe the Patrimony of the Kirk and there- 

fore were not annex:d .to the Crown by the 29 AG Par. 1x. 

Ja. 6. But becaulſe.theleading of other mens Temds, occalion'd 
great confuſion. therefore in azz0 1628. There were three ſeve- 
ral Submiſſions made, one. by the Laick Heretors, afecond by the 
Church-men, and a third by the Burrows, wherein they refer to 
His Majeſty what ſhould be pay'd by every Heretor for his Teinds, 
to the Titular orTackſ-mang and accordingly His Majeſty -pronun- 
ced three ſeveral Decreets, dated in September 1629. Wherein he 
appointed, that the rate ofall Tiends ſhould be the fifth part of the 
conſtant Rent of what each Land pay'd in Stock and Tiend, where 


the ſame are valu'd joyntly, .and- where theyare yalu'd a-part, the 


rate isaccording astheſame were valu'd by the particularCommiſſion- 


ers for Valuation of Teinds,. with deduGtion ofa fifth part, call'd,the 


Kizgs Eaſe; and that all Teinds ſhould be bought at nINe Years Pur. 


Es , Where they. confiſted in Money; and. if they conſiſted in 

Vicual, that they be firſt liquidat into -Money ,” and then 

they ſhould be bought at nine years purchaſe's' And if there were 

but Temporary Rights, thenthe price isto be abated g or ge. 
| ne 


RE net od EG oo oe © aegoans ** ak ea. ad. ends ies os aids 7 Eee oa +4 Sc 4HAUx<a _86@....qi4 nd I 8 Ss Ama 


of King Charkes the frft, = 
ned propo rtionally ;, and the faid Teinds being fo bought, the He- 
tors are to relieve the Tirulars of His Majeſties rite, & , and Miz 


niſters Stipends prorate, and in caſe ofwrong done by the Commil. 
fion, there is place forappeals left to the Parliament. 


The Submiſſion made by the Biſhops, did only relate to Teinds; 
payable to them, whereof they were not preſently in Pofleffion ; 
and therefore where any Church-men were preſently in Poſſeſſion 
of any Tiends, His Majrfty by His Decreet Arbitral , did not or. 
dain them toſell the fame but they are ordain'd to ſell ſuch Tiends 
as belong tothem, that were not in their preſent Poſſeſſion , which 
they were ordain'd to fell at nine years purchaſe, with deduction 
always of His Majeſties Annuity, forth of the excreſs of the Bolls and 
Rents, arifing to the Submitters, after the expyring of their preſent 
Tacks. The determination upon the Submiſhon of the Burrows, 
differs nothmg from the former two ; but that the ſajds Burrows are 
to pay the Annuity forth of the fuperplus of their Tiends, ifthey 
ſhould be found. to exceed what is due for intertainment of their 
Minifters, Colledges , Schools, and Hoſpitals , and the Terms of 
payment , of what isto be pay'd for theſe Tiends, is declar'din all 
the three Decreets Arbitral , to be betwixt 1ule and Candlemaſs ; 
ſuch likewiſe as had Church-lands aud Tiends , EreQed in their fa- 
vours,' in Temporal Lordſhips, did grant Commiſſion to ſarrender 
their Rights in His Majeſties Hand, upon the condition therein ex« 
preſfd ; and therefore by this 4, the Commilſion granted by 
His Majeſty for providing the Miniſters ſerving the Cure with com- 
petent Stipends, is here Ratifrd, and it isdeclard, That the loweſt 
Stipend ſhall be eight C halders of Vifinal, or proportionally in Szlver, 
except ſuch particular Kirks occur , wherein there ſhall be good reaſon to 
go beneath the ſame 5 But it ſeems that by this A& , they can only 


go beneath the faid qyota, where there have already Valuationg 


been led 5 the reaſon whereofſeems to be , becauſe till a Valua. 
tion be led; it cannot be known whether there be tnore free Tiends 
In the Paroch, then will amount to eight Chalders Victual : Agsal- 
ſo, becauſe this High quote was granted to the Miniſter, in refpe& 
of the power granted to the Heretors, to value their own Tiends 3 
therefore, where the Heretors had not taken the benefite of 
the Valuation, the Miniſter ought not to have-the high Stipend : 
Bur yet the Commiſſion for Plantation! of Kirks ,. do uſe:to modi- 
fie leſs Stipends , where it 6 notour , that the Paroch. is not able to 
bear the ſame 3 | and that albeit that qzota was condeſcended on in 
the Commiſſionof Surxenders, and is renew'd in the 19 A& of this 
Parhament:. | | 


By this Actit is likewiſe declar'd,that where Valuations are lawfuly led 
againſt all perſons having imtereſt,t hat the ſamin ſhall not be drawn 20g. 
eng; 

of Colluſs- 


ion-upon the pretence of enorme lafion, -at the inflance of the' Incu 
i being Titular,or His jr en except inthe caſe ofCoi 


ox, which is dedlar'd to be preſumptione juris &- de jure, where the 
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" Obſervations upon the fir Parliament ' 


Valuation is, led with diminution of the third. of the real Rent pre- 
{ently pay'd, as isclear by the laſt Paragraph ofthe ninteegthAg. 


His A@ contains that Revocation drawn by Sir Thomas Hope 

His Majeſties Advocat, which 1s ſaid to be ofthe things which 
oave the firſt riſe to our late Troubles; - for therein His Majeſty, 
not only Revocks all Alienations of Lands formerly annex'd , and 
all Rights made to His Caſtles, Meadows, Woods, and. Parks ; 
but His Majeſty likewiſe Reyocks all Rights made to any Church- 
lands, and all Infeftments of Erections of Abbacies, Prelacies,e*c; 
Spirituality, or Temporality 5- and a Reduction of theſe Rights, 
was thereupon raifd - Notwithſtanding that by the 2 4# 


Par. 18 Fa. 6. His Majeſty. tO remove all miſtruſt, does for Him 
J 


and His Succeſſors , perpetually Confirm all Ere@ions , Confirmations, 
Patronages of the (aids whole. Beneficer, and promiſes in verbo prin. 
cipis, zever #0 quarrel the ſame, But what was done afterwards be. 
ing voluntar, and upon the-ſubmiſhon of all parties concern'd, did 
not” at all impinge upon the former Statute, Es 

' It is likewiſe declard inthe end of this AQ, that the poſſeſſion of 
any thing hereby Revocked, ſhall not prejudge His Majeſty and 
therefore it may be urg'd , | that fourty years poſſeſſion of any 
Lands, or others falling under this Revocation, would not debar 
the King by Preſcription z and yet it. was found, Thatif the King 
be Denuded in favours of a Donatar : This Revocation doesnot in- 
terrupt Preſcription without a ReduQtion, 


-T" Bis At is wrong placd, for it ſhould be after the 14 4G; 

- R- - for the Superiorities of Kirk-lands, being by the faid x4 
Ad, . Declared to belong to the King 3 ' The aids Superiorities are 
by this AF annex'd to the Crown; but they could not have been 
annex'd to the Crown, till they were firſt declar'd: to belong to it, 


T fire is here a Diſlolution'of the Annexation, made in the for- 
mer A&, in which it is Declared, That this Diſſolution ſhall 
wot warrand the: Alienation of His Majeſties Caſtles, Woods, Parks, 
Meadows, and @ffices; which is conform to the 235 AG Par.1s 
J4.6, Whereby-all Diſpoſitions of theſe: are declar'd null; and 
though the Lowonts of Falkland be Diſlolv'd particularly by the 
19 AZ Par.18 Ja, 6, Yet it is Declard particularly in this At, 
that they ſhall remain inſeparably with the Crown. + 


PEcauſe by the AQ- of Preſcription 1617. It is appointed that 
' ſuch as might be prejudg'd by that Preſcription of fourty years 
run before that AF 1617. might intent Aftions within thirteen 
years afterthe Date of that AR A and becauſe the Kin _— 8 
intent particular Summons againſt every perſon , whoſe Rights 
he Sulloigs ; Therefore it is Os by this AQ, that His 
lajeſty might interrupt the faid Preſcription by open Proclamati- 
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of King Charles the firſt: 


on, at the Mercat Croſs of Edinburgh , and other particular Mer: 
cat Croſſes, where the Lands1ye3 and at the Mercat Croſs of Ediz- 
burgh, Peer, and Shore of Leith , againſt ſuchas are out ofthe 


KingdomeBut leaſt this interruption might have too much alarm'd' 


the Subjects : It 1s upon the Kings own Conceſhon declar'd, that 
the ſaid interruption ſhould beReſtriQ'd to the annulling of Rights 
of the annext Property of the Crown , and the un-annex'd ; 
whereof account . hath been made in the Exchequer ; and of the 
principality unlawfully Diſpon'd by His Majeſties Predeceſſors, 
againſt the Laws and Acts then ſtanding,. and to the annullingof 
EreQions, and other Diſpoſitions of whatſoever Lands, Tiends, 
Patronages ', and Benefices, formerly belonging to the Kick, and 
fince annex'd to the Crown ,. and of any other Lands, or Patro- 
nages, which ſhould any way juſtly belong to the Kirk, or Crown, 
and of whatſoever Lands and Benefices mortifi'd , and devouted 
to pious Uſes; and of Regalities z and Heretable Offices ; and 
of the change ofholdings, from the ancient holding of Ward and 
Relief , to blench and Taxt Ward, fince the year of God 1540, 
Earss 
g The Earlof Soxthesk having Right to the Nuire of Montromant, 
as Heretable Forreſter, intented a Declarator againſt the adjacent 
Heretors, concluding that they ſhould be debard from Paſturing 
therein. Againſt which 1t being alleadg'd, 1. That they had pre- 
ſcriv*dthe right of Paſturage. It was Reply*d, that the Preſcription 
was interrupted by this A&. To which it being Duply'd , 
that this ediCtal Interruption: was mmtroduc'd without a Warranty 
the AR 1617, having allow'd thirteen years for the Subjects to 
interrupt, without any Reſervation in favours of the King. 
2, This is neither His Majeſties annext Property, nor is it a 
part of that un-annext Property , whereof the Ferms, or Feu- 
duties have been cuunted for in Exchequer , ſince the year 1455, 
and ſo the interruption which 1s reſtricted to theſe, reaches not to this 
caſe. 3: This Paſturage is but a Servitude, and this Interruption ex- 
tends only to Altenations,but not to Servitudes,or things of ſo ſmall 
moment, To which it was Triply'dthat as to the firſt, there was no 
neceſlity that there ſhould have been a Reſervation in favours of 
the King, by the AR 1617. ſince the King not being mention'd 
in the A&t , which was the Rule; There was no neceflity to re- 
ſerve His Right by way of exception 3 but this A& of Parliament 
has ſupply*d that want , though there had been an omiffion in that 
A&. To theſecond, it was Triply'd, That the interruption 1633. 


being to ſecure His Majeſty againſt Preſcriptions, upon the A4& - 
1617. It was juſt that it ſhould extend as far as the AF-16170 


And theſe words, Whereof the Ferms have been Compted for in Ex- 
chequer, are only Demonſtrative, and not Taxativez the compt- 
ingin Exchequer being only a publick Evidence of His Majeſties 
Right; and therefore, where there were other publick Eviden- 
ces of His Majeſties Right , _ ſtrong as this His Majeſtiesinterrupti- 
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on by this AF, behov'd to take placezelfe it ſhould not extend to ſecure 
His Majeſty,as toany thing, for which there were blench,orWard-hol- 
dings;This 4 mentioning only Feu-ferms3it ſhould not extend to His 
Majeſties Caſtles, or other things, for which he gets no advantage. 
3. This has been compted for, in ſo far as the Sheriff compts for 
the Blench-duties 3 and Soxthesk payes Blench-duties for his Forreſt, 
4. By an A& of Parliament in King Davids time , 1357. and 
another 1367, All the Kings Forreſtries are ordaind not to. be Dif- 


| pond without conſent of Parliament, and ſo areto be lookt upon 


as a part of the annext Property. To the third it was Duply'd, 
That this AF , as the A& 1617, was to beextended to Preſcripti« 
ons; and there were things of leſs conſequence than Servitudes 
ſecurd againſt by this AR,ſuch as change of holdings, Patronages, &+c. 
This caſe is not decided. 


The reaſon- why this 4& reſtricts it ſelf in this Clauſe to the 
year 1455, I, becauſe in that year was the firſt Ae for annexing 
any Property to the Crown, viz. The 41 AG Par. 11 Ja. 2. 


It being alleadg'd upon this AQ » that the King behov'd to pro- 
duce the Letters of Publication at the ſeveral Mercat Crofles, and 
the Executions thereof , elſe His Majeſty could not have the bene. 
fite of the Interruption. It was anſwered , That the A& of Se- 
derunt of the Seſſion , did indeed appoint Letters of Publication ; 
but two years after that At, this A@ of Parliament was made, 
allowing the King this Interruption, wherein the Parliament did 
certainly conſider the Publication, as having preceeded, e* Satvit 
lex hoc caju ſuper preſumpto, and ſo the Letters of Publication and 
Extentions, need notnow be produc'ds Which Anſwer the Lords 
found Relevant , November 1682, Sir William Ker contra Grubet 
and others, | 


Interruption being thus made by the King , does laſt for fourty 
years, ſo that no Preſcription can run againſt the King , till four- 
ty years after the date of this ACt; and that though the Executions 
and publication required by this A& of Parliament, cannot be 
found, for every particular Shire : It may be likewiſe doubted, 
whether Preſcription ſhould run againſt the King , whilſt he was 
out of the Countrey : For which, 24d, obſerv, on the AF of Pre- 
ſr ption 16 I 7s 


Y this A& ; the Parliament Reſcinds all Rights of Regality 
made by King Charles, King James, or Queen Mary, 
belonging to Abbots, Priors, or any Benefic'd perſon 3 re» 
ſerving alwiſe to the Heretable Baillies, and Stewarts of the ſaids 
Regalities and Stewartriesz their Rights granted to them, prior 
to the faids Eretions 5 for ordinarly even when theſe Regalities 
were in Benefic'd perſons own hands , they made Heretable _ 
I 2 Es 
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lies 3 but I confeſs, I underſtand.not what is meared by the Stew- 
art of a Regality 3 for Stewartries and Regalities are diſtintand 
inconſiſtent Juriſdictions 3 a Stewart being a Judge 1n the Kings 
Property only, having the ſame power that a Lord of Regality has 
ofthe Lands Ere&ed in the Regality holding of himſelf,;and the Lands 
holding of him - But this A& has in this follow'd the words of the 
A& of Annexation 1587. | | 


By the A& of Annexation 1587. AG 29, All Regalities belong= 
ing to Arch-biſhops , and Biſhops, were thereby Annex'd, 
becauſe their whole Lands and Temporalities were then Annex'd 3 
but being reſtor'd in anno 1606. their Regalities are hereby reſerv'd 
to them. | 


Pon the Submiſſion and Surrender made by the Lords of 6+ 
Ere&tion , and other Titulars, 1t 1s condeſcended to by |, 40 

this AR, That His Majeſty ſhall remain , not only Superiour- to ; 
the Lords of Erection., but evento all the Vaſlals, who held for: 
merly of any Abbacy , Priory , or other Benefice Ereded 3 and 
therefore, by vertue of this ARt , they may hold of the King, if 
they pleaſe ,. but according to an expreſs condition 1n the ſurren- 
der it ſelf; there 1s by this A& reſerv-d to the Lords and Titulars of 
EreGion, who ſubſcrived this Surrender , the Feu-mails' and Feu - 
ferms due by their Vaſlals, ay and till the _ pay to the ſaids 
Lords and Titulars of EreGion, a thouſand merks for 11k Chalder, 
or an hundreth merks of Feu-duty, payableto them, for there is no- 
thing allow'd to them for the Service of Tennents 3 Though the 
Lords of Ereftion did not expreſly reſerve to themſelves the Cafus 
alities; that might fall to them by their Vaſlals , during the not Re- 
demption, for they reſerv'd only their Feu-mails, and Fey- 
fermsz fince incluſio nnins ſeems to be excluſto alterins 5 and 
tbe Superiority being by this AR declar'd to belong to the King, 
the Caſuality ſhould follow the Superiority 3 yet by a Deciſion, 
the 24 of Fuly 1632, The: Lords found, that the Lords and Titu- 
lars of Erection, had Right to the Caſualities of theſe Superiori- 
ties, ay and till they be Redeem'd; but by the 30 A@ Par. 1 Ch. 2. 
It is declared, That the Feuars ſhall be bound to make payment of their. 
Feu-ferms and Duties contained in their Infeſtments, 10 the Lords of 
Eredion, ay and till they be Redeemed 5 but it is not clear whether 
Eſcheat and Non-entry will belong to the King, or Feuars, except it 
be comprehengded under the general word Duties. 


Though the Feu-mails and Feu-ferms be reſerv'd to ſuch Lords 
and Titulars of EreCtion, as ſubſcriv'd the Surrender, ſothat it may 
ſeem neceſſary to prove that theſe who ſeek Feu-duties, did fub- 
ſcrive, or elſe that theſe ſhould belong to the King : yet be? 
cauſe the Surrender cannot be found , the Lords found it ſuffici- 
ent, thatthe Titular acknowledg'd the Kings Right, conform to 
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this A& : Butthey found that they had not Right to the Arrages 
and Carrages of theſe Kirk-lands, becauſe by this Ac, all the 
Rents and Duties are Declar'd- to belong to the King, and the 
Reſervation in favours of the Superjour, 1s only of Feu. duties, if 
they found no abatement of the Feu-duty, in reſpect of Vaſtations, 
fince the Feu-duties were ſmall, and the Feuar might have gain'd by 
prior and ſubſequent years, June 27, 1662, Watſon contra Elleis, 
Becauſe the Superiorities of theſe Kirk-lands, is by AQdeclar'd to 
belong to the King ; therefore the Lords of Ere&ion cannot purſue 
a Reduction of theſe Feus; nor 1s the concourſe of His Majeſties 
Advocat ſufficient, except there be an expreſs Warrand under the 
Kings Hand for that etieR. 


Albeit it be uncontroverted by this A#, that the King has no 
right to the Feu-mails, and Feu-ferms, due by the Vaſſals of EreQi- 
on, unril he redeem the ſame , as ſaid is*; yet it may be doubted, 
whether the King has Right to the Feu-mails, and Feu-ferms of the 
Lands, which pertain'd in property to the Lords of EreQtion , be- 
fore the ſaid Surrender, and which were mentioned in the old In- 
feitments, before the date of the EreRion, and that without pay- 
ing for the ſaids Feu-ferms, and redeeming them as faid-is, as he 
is obliged to doin the caſe of the Feu-ferms, due by: the Vaſſals 
of Erection : - andit may be urg'd for the Lords of Ere&ion, that 
the King has not right to the Feu-ferms of their proper Lands, exe 
cept he Redeem them; And that becauſe , 1, The Ac of Parlia- 


ment is relative to the Submiſſion mage by ,the Lords of Ere&ion, 


whereupon the ACt proceeds; but ſo it is, that by the Submiſh- 
on, they relign the Superiorities, reſerving only to themſelves the 
Feu-duries, till they receive fatisfaftionz but it is expreſly provid- 
ed, that under this Reſignation , their proper Lands ſhould not be 
comprehended , but that they ſhould hold the ſame of His Majeſty, 
as the ſame was holden before the date of the Ere&tion; and ſo the 
meaning 1s, that though they ſhould hold the ſame in Feu, yet 
they ſhould not be oblig'd to pay the Feu-duties, till they receive 
ſatisfaQiona 


' 2+ It were abſurd that the Lords of Eretion ſhould not quite 
the Feu-duties of their Vaſlals, till they receiv'd fatisfaGtion ; and 
yet they ſhould be oblig'd toquite the Feu-duties of their own pro- 
portion, in which they had far more intereſt, than in the Lands of 
their Vaſlals , without any ſatisfaction, 


3. Cuſtom is the beſt Interpreter of Law , and by the general 
Cuſtom of the Nation', the Lords of Ere&tion have never counted 
for the Feu-duties of their proper Lands. 


4. There being a Reſervation made in the firſt part of the A&, 
of the Feu-duties| only in-caſe of payment; The Reſervation in 
the ſecond part of the AF, muſt in Annalogie of Law be conſtru&- 
ed to be burden'd with the ſame quality, except the'contrary were 
expreſly declardin the AF. but onthe other fide it may of more 
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theſe their proper Lands immediatly , without any ſatisfaction, and 
that for theſe reaſons; 1. Becauſe by the Act of Parliament, they 
are expreſly to hold their proper Lands of the King , and to pay 
him the Feu-duties mentioned in the old Infeftments, without any 
Clauſe obliging the King to make ſatisfation 3 Ergo, The King 1s 
not obligd. | | 

2. The Parliament having had that Reſervation , of making 
fatisfaction under their view, in the cafe of the Vatllals, they had 
certainly renew'd it in the immediat ſubſequent caſe of the proper- 
ty, ifthey had not expreſly deſign'd the contrary, 


3. By the Charters granted under the Great Seal, to the faids 
Lords of EreRtion. fince the Surrender, and this 4& ot Parliament, 
they are expreſly by. different reddendo's made lyable, both to the 
general blench Duty , due for the whole Lands of the EreCtion, 
| both Property and Superiority, and for the Feu-dutie of their own 
proper Lands: Ergo, This Feu-duty of their proper Lands, is due 
by their Charter, which is a Feudal Contra, and that without 


4 


any Reſervation of payment, _ | 


4. The blench-duty of the EreQtion , and this Feu-duty is due 
upon different accounts: Ergo, The payment of the Blench-dury 
1s not ſafficient 3 for the Blench-duty.is due by the Lords of Ere- 
ion , for the intereſt that they have in the Vaſſals Lands, and for 
. the Tiends, and for the property that was Feu'd the time of the 
Erection - Whereas this Feu-duty is due only for their own pro- 
per Lands Feu'd out 'before the Erection. 


And to the contrary ObjeQions it may be anſwered, That A&s 
of Parliament are not to be extended de caſu in caſur, eſpecially in 
ſuch favourable Caſes as this, which tends moſt ungrately to take 
from the King a part of that which himſelf gave freely. | 


2. There was very good Reaſon why they ſhould be lyable 
to pay the Feu.duties of their proper Lands, without any fatisfaQti- 
on;becauſe the King having raif'd a Reduction of all the faids EreQi- 
ons The Lords of EreQion did Redeem themſelves from the hazard 
of this Plea, by this ſurrender; and the reaſon why the quality of 
fatisfaQion was adjected , as to the Vaſlals, and not as to the pro= 
perty , was, becauſe the Lords of Ere&ion had no intereſt in their 
Vaſlals Lands, but the Feu-duries 3 and fo it wasfit they ſhould get 
a fatisfaQion for theſe; though the ſatisfation was made eaſe for 
the King: But as to their proper Lands, it was juſt, be- 
cauſe of the great advantage they had by them, and that they were 
by this A# ſecur'd in the property of them. - It was juſt that the 
King ſhould get the Feu-duties without any acknowledgement; and 
without this the King had got nothing for ſecuring them, when he 
might have with Succeſs quarrelPd their Rights; And the pretence 
of the Vaſlals, not having pay'd theſe Feu-duties , for their pro- 
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per Lands formerly, is of no import, fincethe negligence of the 
Kings Officers cannot prejudge him 3 and the Times were Rebelli- 
Ous , fince the year 1633. Noris this true, though it were Rele- 
vant; for the Earls of Koxburgh, and others have pay'd, 


Becauſe theſe Argumentsand Difficulties gave ſome Colour to the - 


Lords of Ere&ion, to think that they were not lyable, therefore 
they uf'd to get caſe as to bygonesz but they are made lyable 
{till for the future , 4n the payment of theſe Feu-duties, ' 


The Superiorities belonging ro Biſhops and their Chapters, is re- 
ſerv'd to ſecure them againſt the Annexation, 1597. and their Sus 
periorities, are likewiſe reſerv*d from the Annexation mention'd in 
the tenth ACt of this Parliament. 


Some think it fit for His Majeſties Intereſt, that theſe Superiori- 
ties ſhould be Redeem'd 3 for he might thereby -have a great and 
ſure.Revenue, and a great dependence of Vaſſals ; and it ſeems alſo 
fit for the intereſt of the poor Vaſſals, 


H*® Majeſty having obligd ſo far the Heretors, as to get them 
the leading of their own Teinds, It was thought fit by this 
AG, to give him ſome ſmall intereſt in the Teinds, viz. Out of 
every Teind-boll of the beſt Wheat, ten ſhilling; of the beſt Tiend- 
bear, eight ſhilling; of the Teind-meal, Oats, Peaſe, and Ry, fix 


ſhilling, and where the Oats will not render half Mea], three ſhil- | 


ling. 

Where the Viftual was of inferiour goodneſs, power is granted 
to the Commiſſioners to modifie accordingly , and in order thereto, 
they did proportion the price on the ſeveral Shires, which ſtands as 
a rule in the payment of Annuity to this day - Though it be ſaid 
in this AF , that the Annuities ſhall be pay'dout of all Teinds, ex- 
cept the Teinds pay'd to Biſhops, Miniſters, Colledges, Hoſpitals, 
and other pious uſes ; yet it was thought , Jarnary 3 1632, Ren- 
ton contra Ker. Though there was no formal Deciſion , that de. 
cima-incluſe , are lyable in payment of no Annuity , for they did 
not: belong to the Titular, nor needed the Heretor buy them, in 
contemplation of which Liberty , this Annuity is granted, and 1n 
effe&t they are likewiſe lookt upon as incorporat with the Stock, 
and participating of its Nature, 


This Annuity was found to be made debitum furdi by this AG 
of Parliament ,. and fo to oblige all fingular Succeſſorsz becauſe 


the A# ſays. generally ,. that the King ſhall have Right to all the 


Annuity bypaſt , and to come, though it be not expreſly declar- 
ed ; that ſingular Succeſſors ſhall be obliged , as our Law ordi. 
narly uſes to do , when it reſolyes to. make any thing debitums 


funds. 


” 


- f Sw, . of _ wy. »7 

- * by: #25 
oY 
** 


wo 


of King Charles the” firſt. 375 
It is Declar'd by this A#, That Annuity ſhall not be arncx'dts 
. the Crown , whereby the Crown got a great prejudice, ſince 
thereby the King would have oblig'd every man to a Dependance 
upon him 3 whereas Commiſhons ' having been granted to ſl 
to every man his own Annuity, the King made no advantage 
thereby. 


[ tis 48 is formerly Explaindin AT 71 Par. 14.96 3 ACT 
Y this A@ it is Declar'd, That every man ſhall have the leading of 4 CT 
his ownTeind,the Teinds being firft valued;and allTeindsin Scotland © ©. 
may be valu'd,except 1. Where the Lands areFeu'd,camdecimis incli- *? 7 
ſis and Confirm'd before the year1589. aswas found, January 21.1631 
|. 2. Teinds belonging to Ecclefiaſtick Perſons, and whereof they 
were in poſſeſſion the time of the Submiſſion, as is clear by the 
forcfaid Determination upon their Submiſſion , conform to which 
by the 9A 2 Sef.1Par.Ch.2.All Valuations led againſt the Biſhops, 
or þenefic'd Perſons , being Miniſters, fince the year 1637, of 
any Teinds, Parſonage, and Viccarage, wherein they were in poſ- 
ſeſſion by Leading,or drawing of Rental-bolls, are declar'd null ; 
but by a Letter the 13. of May 1634, It is declar'd, that where 
ſuch Teinds are ſet by Biſhops, or Benefic'd perſons to Tackſ.men; 
that eo caſu the Heretors ſhall have the buying of their own Teinds, 
but prejudice to the Biſhop , &*c. to enjoy the ſame after expira- 
tion of the Tacks , as they were accuſtomed ; the benefic'd PErs 
ſons always having the prerogative of buying , if he pleaſd, 
and this to be extended to the Heretors, and Tackſ-man of the 
Teinds of Laick-patrons. And conform to this, the Lords of the 
Commiſſion decided, February 1679. Hamilton contra Earl of Rox- 
burgh; though it was there alleadg'd , that this would prejudge 
Church-men, ſince it would diſcourage Laicks to take Tacks from 
them at due Rates: but Teinds holden of Collegiat Kirks , are 
ſubje& to buying and ſelling, as other Teinds, the 3. of Febru- 
ary 163 24 | 
Though it would appear by this AF, that every man ſhall on- 
ly have the Leading, and Drawing of his own Teind , after the 
ſame is valu'd , fince the AF fayes, the ſame being firſt -truly 
and lawfully valued : Yet if the Heretor intent a Purſuit for VYaluati- 
on , he will, during the Dependence, get liberty to lead his own 
Teinds, if he offer Caution to pay his Teinds, conform to the Va- 
luation that ſhall be led , Fly 14: 1630, 
But this benefit of leading is only granted to Heretors , by the 
the foreſaid AF 3 and thereforeno Liferent Tackſ-man hath this be- 
nefit, except the Liferent be Conſtitute, by Infeftment of Conjun- 
fee, or the like, November 30. 1631. | 
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| Neither can Rentallers, or Tennents crave this benefit , ex coder 
captte , March 8. 1630. It is only granted likewiſe to ſuch He- 1 
retors, whoſe Teinds were drawn before , but not to theſe who 'Þ 
pay'd Rental-bolls, July 24. 1635. And yet the contrary is found 
the 3. of July 1643, But the Heretor may have the leading of his 
own Teinds , though he does not inftruR a publick Infeftment, if 
he ſhew that he is not ix: mera , to be Infeft, and that he is the 
perſon who ſhould be Infeft , July 6: 1642. But the Teinds be- '] 
longing to Church-men , whereof they were 1n poſſeſſion the time / 
of the Submiſſion , are not to be led upon Caution 3 and yet by a 
Miſfive the 9. of May 1634. His Majeſty declares His Favour not 
to be extended to their Tackſ-men, being Laicks; but that du- 
ring theſe Tacks, the Heretor may lead, he finding Caution, as 
ſaid 1s, : 

By the Submiſſion, the Decreets followipg thereupon, and the 
expreſs words of this AF, Miniiters are to be provided before the He- 
retors have liberty to buy, or value, and therefore the Titular may 
allocat what Teinds he pleaſes , towards the Maintainance of the 
Miniſter z and the Heretor eo caſ# cannot force the Titular to ſell, 
February 17. 1645. But though the Kirk be not provided , yet 
the Heretor may buy his Teinds, if he be content to undergo his 
part of the-augmentation when it ſhall be granted, the 20. of Fa- 
zuary 1645- Earl of Hadington contra the Laird of Bairfuird, $0 
that it appears, that albeit a Titular may aſſign any one mans whole 
Teinds towards the Miniſters Maintainance, when there is no pre- 
ſent proviſion ; yet if there be any , though it be ſmall , he may 
not 5 but the ſame ſhould burthen proportionally, the whole free 
Teinds of the Paroch, where there is a preſent proviſion, and 
where the Teinds are once bought, the Heretor will not be bur- 
dened, as long as there is any Tack-duties free in the Titulars 
hands, February 15. 1643. But the Tackſ- man will not befound 
lyable in the faid Relief, Jannary 27. 1635. But if there be no 
free Teinds in his hand, then the Buyers , and all the He- 
retors muſt be burdened with the augmentation , January 16, 
1635. 

It ſeems that the Titular cannot aſſign the Teinds of one Paroch 
for paying the Stipend of another; For by this A@ it is ſaid, That 
the Teinds ſhall be burdened with the Stipend of the «Miniiter ſerving 
the Care of the Kirk: But the Commiſſion allocats ſometimes the 
Teinds of one Paroch ,- to make up a Stipend to the adjacent Pa- 
roch, if the Miniſter of the Paroch,out of which the free Teinds are 
allocated, be competently provided; for the Commiſſion thinks the 
Teinds, as the Spirituality of the Church, to be burdenable in ge- 
neral; and yet if this argument prove any thing, it will prove 

. there can beno free Teinds as long as there is any Miniſter inSc0t- 
lezxdunprovided competently. 
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BY this AF the Exchequer is Declard a-Soveraign Court, arid 
power is given them to paſs, and diſcuſs Sulpenſions, .and to 

Decern in all things concerning His Majeſties Property , and all 

things concerning the Annuities of Teind, which was the particular 

reaſon of making this A at this time 5 but becauſe of this 44 

giving them power to decide every, thing relating to the Proper- 
ty; therefore by the 59 A Par..x Seff, Ch, 2. It is declared, that 
the deciding concerning the validity , and invalidity of Infeſtments, 
ſhal!! only belong to the Seſſion. And whereas this A@ allows the Ex- 
chequer only to proceed in things relating to His Majeſties Pro- 
perty and others depending thereon , that A& declares they have 
liberty 10 judge in all things relating to His Majeſties Rents and Ca- 
ſualities , as they mighr have done before the year 1633, And ir 
being doubted, whether the Lords of the' Seſſion were Judges 
competent to the Diſcuſfttg Suſpenſions, -raiſf'd againſt the Cuſtom- 
ers , by the Maſters of 'Manufatories , who pretended, that as to 
godds imported for the uſe of their ManufaQories, they were free 
fromCuſtorzthe Lordsdid juſtly determine, that thogh theExchequer 
were only Judges Competent to Diſcuſs Suſpenſions, as to Cuſtoms, 
or any part of His Majeſties Revenue , where the ſame were due 


by 4 clear: Law , or conſtant uſe of payment; yet the Lords of 


the Seffion wereJudges Competent to clear what was due by Law,and 
to interpret AFs of Parliament. | 


' Nota, The, Act of Parliament alleadg'd to be made upon the 22, 
of May 1584, Concerning the Exchequer, Ratifi'd by this AR, 
can neither, be found amongſt the Printed, nor the Un-print- 
ed Aas. | 


Though by vertue of this Clauſe, and a Letter from His Maje- 
ſy , It is declar'd That the Exchequer are Fudges competent to liqui- 
dat Wards and Marriages, and that the Exchequer has decided ire 
ſome ſuch: caſes. 3 Yet regulariter, the Seflion are only Judges Com- 
petent to ſuch AQions; _ and albeit the Seffion 'be-only Judges 
Competent to Contravention of Law-borrows 3 yet after the Con- 
traventionis Decided in His Majeſties favours, if the party, apainſt 
whom the Decreet is obtain'd , Suſpend the ſame, the Charge be- 
ing at His MajeſtiesiInſtance,, -it ought only to- be Judg'd by the 
Exchequer, that beinga Caſuality already ſtated; and the point of 
Law bing already determin'd;although it be alleadg'd,that thisbeing 
a Suſpenſion of the Lords of the Seſſions Decreet, it ſhould only be 
Diſcuſfd'*before them ob 'continentiam cauſe, © | 
.. Though by the 25. 4# Par, 16, J4.6.. It is, appointed, th8;al} 
Hornings benorth Dee, ſhall be upon 1 leſs than flies Dore 5.:Yeb 
that-is to be reſtrifted , as has been there obſerv'd_in . Caſes befors 
the Council:z :for by this' 4G , all Cling of; Opgenn beforethe. 
Exchequer, are to be upon twemy dayes upoti the North-ſide of Deez and 
ten days upos the South-(idde-of Dees © "04 8 
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F | jþ AZ is the firft Commiſſion granted for valuing of Teinde, 
conform to the Surrender , and Decreets Arbitral pronunc- 
ed thereuponz which Commillion is renew'd in ſeveral ſubſequent 
Parliaments: And for clearing ſomewhat of The Form of Proceſs 
before that Courts it is fit toknow, that all Dyets beforethe Com- 
miſſion , are withContinnation ; | and becauſe of their uncertain fit- 
ting, there needs no Wakening z all Procurators appearing before 
them , ſhould have Written Warrands, but this is not in obſer- 
vance ; but conſents by Advocats muſt beſubſcribed by Advocats, 
elſe Decreets given thereuponare null, Jzly 20. 1664; And Exe- 
cutions are ſufficient by a Sheriff in that part, J#ly 10.1643. and there- 
upon the Defender will be holden pro confeſſo. 


The Commiſſioners did of old , appoint Sub-commiſſioners in 
every Preſbytry, who were to be cholgn by the Preſbytry it ſelf, 
and five to be a quorum, for trying the Valuation of every mans 
Teinds, and before them Proceſs were intented at the inſtance of 
the Procurator-fiſcal , or the Heretorsz and their Reports being 
return'd ro the Commiſſion , were allow'd. The InjunQtions given 
to them, then were, That none ſhould be Witnefles before 
them who were not worth an hundred Pounds of free Gearz that 
ſach as dwell within the Preſbytry ſhould be Cited upon ten days; 
and ſuch as were without it, upon twenty 3 that the Depoſitions 
ſhould be Subſcriv'd by the moſt part of the Sub-commiſlioners, 
and the Clerk; and when any man would make uſe of anothers 
Servant, as a Witneſs, that the Maſter ſhould produce him upon 
his hazard; that where both uſed Probation , not the greateſt 
number , but the cleareſt Deponers ſhould be preferd ; and no 
Witneſſes to be receiv'd but only ten for each. Party, which 
was thereafter Expon'd to be ten for each Room , Fuly 18. 


1634. | | | 
The Probation is oft-times allow'd to both Parties in this Court, 


poſſeſſion, of uplifting Rental-bolls, condeſcending upon the quan- 
ay, and quality - Orin the third caſe, the Heretor has Tacks 
T7 
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Jar has the ſole Probation, the Heretor cannot eo caſu lead any Pro- 
bation of the Stock, except- it be for certification , id eff, except 
where the Heretor ſummons the Titular, who was in polleſſion of 
Drawing ofthe Teind , to prove the worth thereof, with Certifi- 
cation to him, ifhe appear not, the Heretor will prove the worth 
ofthe Stock, quo caſu the fourth part is Declar'd to be Teind, 
February 19. 1634. and Febyary 24. 1643. Where the Stock and 
Teind are valu'd joyntly, the Teinds are made the fifth partz but 
where the Titular and Tackſ-man has the fole Probation , the 
Heretor has the 6fth part down , as the Kings Eaſe; and theres« 
fore where the Titular takes a Dyet for proving of, the Teind by 
it ſelf, the Heretor may take the ſame Dyet to prove the Stock, 
that in caſe the Heretor fail, ke may have the Kings Eaſe, Fuly $ 
| 1642. Where theres joynt probation of Stock and Teind , the 
preſent Rent ſhould be proven , as well as the Rent in all time 
coming, elfe the ſame is null, Jazwary 19. 16371, 


There are two Dyets granted for probation in this Court; and 
if the firſt be not made uſe of, the Term may be circumduc'd, 
and the ſecond will not be granted, February. 2, 1643. and though 
Diligence be Extracted after the Dyet ; yet if it be Extrafted be- 
fore the other party crave the Term to be circumduc'd, the fame 
will be ſuftain'd, November 22. 1634. 

By this Actalfo it is Declar'd,, That where Valuations are law- 
fully led againſt all Partics having intereſt, and allow:d, they ſhall 
not be calkd in queſtion at the Inſtance of the Miniſter , not be« 
ing Titular 3 nor at the inſtance of His Majeſties Advocat, for 
His Annuity, except the Collufion be proven, to have been tothe 
Diminution of the third of the juſt Rent preſently pay'd 3 and 
therefore all Reductions upon this head , are at the inſtance of His 
Majeſties Advocatz but it may be doubted, whether His Majeſty 
has any intereſt , where the party has bought his own Annuity; 
though it may be alleadg'd , that even in that caſe , the Decreet 
3s Reduceable, together with the Alienation founded thereupon, if 
ſubſequent to the Decreet, becauſe the Exchequer has ſold upon a. 
miſtake, occalioned by the Collufion , albeit regu/ariter with us, 
Veaditions are not quartellable, as in the Civil Law, though made 
infra dimidium, 


By thisClauſe itis likewiſe Declar'd, that this Collufion ſhall be 
probable by the parties Oaths, and thereupon it has been doubted, 
whether this Clauſe be Excluſive of other probation, and in Mel. 
drums caſe againſt Tolquhor, before the Commiſſion in Faxzary 1672. 
It was found, that a Decreet of Valuation might be Reduced upon 
this Clauſe, if it were proven by Witnefles that the valuation was led, 
far within the third of what the Teinds were then worth, F 


3 ] Heſe As are but Temporary. 
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Serators of the Colledge of Fuſtice; and this is the firſttime that the 
Senators of theColledge of ſuſtice were divided from the other Mem- 
bers; but thereafter the priviledges of the Senators are Communi- 
cated to Advocats, Writers, and others, by the 23 4& Par, x Ch. 2. 
vid, obſerv. on that AG. | | 


J's A anent the priviledges of Royal Burrows, 1s innovated 
by, and therefore ſhall be Explain'd in the 5 AT 3 Seff, 2 Par. 
Ch. 2, | 


m_ AF gives a very large Cammiſſion to the Lords of Secret 
Council, to grant tothe Juſtices of Peace, and Conſtables, what- 
ever power the Parliament could have granted them; but this be- 
ing in effet but a Commiſion, may be alleadg'd to expire with the 
King and Parliament who gave it, as all Mandats laſt no longer than 
the Mandator;and the power being given to the Privy Council indee 
finitly, without adding, for the time being; it may be urg'd, that it 
could laſt nolonger than that Commiſſion of Council; and from this 
many new doubts may be ſtarted, which ſhall be elſewhere. conſi- 
dered ; but however the Council does (till grant InſtruRions by 
vertue ofthis A@. | | | 

ww A# impowering the Lords of Sefſion to exa& 12 pennies of 

the pound of all ſums decern'd by them is now obſolet, 


”z= His A& concerning the priviledges of Baronets, is fully Ex- 
& plaind in my Treatiſe of Precedency ; but from this A#itis 
obſervable that the Convention of Eſtates have been in uſe to Ratifie 
and approve general Orders granted concerning Honours; though 
it be generally behkev-d , that' the Convention of Eſtates can only 
grant voluntary Taxations, and nothing elſe; and I formerly ob- 
ſerv'd that they were in uſe to regulate the Miat alſo. 


\ 14. obſerv. on AG 13 Pare 18 Ja, 6. 


"Hough by this 4 the Clangrigor were aboliſh'd , and they 
ordain'd to alter their ſirname, becauſe of their bangſtry; yet 
becauſe of their good Services done to His Majeſty, during the late 
Rebellion , * they were: reſtor'd in anno 1661s | 
It has been always believd,that no Clan or Family can change its fir- 
name in Scotland,without expreſs A ofParliament,or At of Councilz 
forthat might occaſion great confuſion, and might:be a ground of 
cheating the people in their Evidents and ſecurities, But any privat 
min may,as we ſee daily in Tailies 3 and it doesnot follow, that be- 
cauſe the Parliament only can force men tochahge their firname, that 
therefore they cannotdoit voluntarly themſelves. A 


ACT PÞY this A#itis expreſly declar'd, that becauſe particular 4&s.of 


"ZI, 


| £J Parliament, and A-ofRatification, are made without hearing 
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of Parties, that therefots 'the Lords-of Seffion ſhall-Jadge in theſes? 
* caſes, without refpeto thoſe 4@s, atcording to the privatintereſts/ 
of parties The immediat oceafion of tnaking this AF, was the caſe: 
betwixt John Stnart 'of Coldivyhance iitid' the Earl of 'Hame, which 
was this, | | ms [IREAIY { | * 
"The Eatl' of Bothwel taving been Forefaulted, the Priory of Col- 
dinghame was Diſpon'd by the King't6 the Earl of Awaze, which Earl 
of fume, et in Tack a-part of the Teinds of the faid Priory, to 
the Laird of Wedderbarn ; but thereafter the Earl of 'Hure having 
entred in a TranſaQion with John Strart, Son to theEarl of Bo 
he ſuffers by Colluſion, a Decreet of Parliament to paſsin ano 1621. 
whereby Job Stuart was not only re-habilitat as tohisBlood, but the 
Forefaulture Reſcinded, inſofar as concerned his Right to the Pri- 
ory of Coldinghame, upon a pretext that he had a commendam of it 
' ſettled in his perſon, before his Father was Forefaulted , whereup- 
on Doweglaſs of Evelaw, purſuing the Laird of Wedderburn for a Spuil- 
zie of Tecinds in a0 1627, he obtains a Decreet, notwithſtanding 
of very unanſwcrable grounds , then alleadg*dz becauſe the Lords 
of the Scfiion would not call in queſtion the A@ of Parliament 1627. 
Notwithſtanding of the A& ſalvo ſubjoyn'd to the AGs of that Par- 
liament; for the Lords found, that the Seffion as an inferiour Judi- 
cature , . could not canvaſs ſpecial A&s of Parliamentz bur becauſe 
the Subje&s might be extreamty prejudgsd in their privat Rights by 
ſuch A&Fs of Parliament; theretore the foreſaid Clauſe was inſerted 
in this AF, and that it might extend to this Caſe, though anterior 
it is expreſly declar'd in this4&,that this was the meaning of all for 
mer As Salvo; and accordingly the Lords of the Seffion did in 
February 1679. Repone the Laird of Wedderburn to Debate upon 
his juſt Rights, notwithſtanding of the A@ of Parliament r62r. | 

By this .AG& ſeveral privat Rights and Ratifications, are except- 

ed from this A ſalvo ; But ſince the A@ ſalvo proceeds upon the 
principal of natural Reaſon and Juſtice,it ſeems that even theſcExcep- 
tions are queſtionable, for elſe the AF j#lvo ſhould ſignifie nothing 3 
For theſe who had the intereſt to obtain privat As of Parliament; 
would likewiſe have the intereſt to get them excepted from the AF 
ſalvo ; and upon this Reaſon it was doubted, and not Decided, 
whether Exceptions from the A@ ſalovo, made in privat Rights,though 
not repeated in the AF ſalvo, were ſufficient to ſecure theſe Rights 
againſt the AG ſalvo; for though it might bealleadg'd, that in theſe 
there is a ſpeciality from this caſe, ſince the AZ ſalvo being poſteris 
or , and ſimple, Annuls and Derogats from the former Reſervati- 
on; yet even there it may be alleadg*d, that it cannot derogat, 
ſince in the former ſpecial A, the Parliament Declar'd their ſpe. 
cial Inclination , that it ſhould not Derogat. 

Nota, The A# ſalvo jure is never Voted in Parliament, becauſe 
it is but an 4# in Courſe ; and for the ſame Reaſon, Ratifica- 
tions are not Voted now , ſince no man can be concern'd in 
either; albeit of old, I — -A— were paſt in Parliament 
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Obſervations upon: the firſts Parhiament &>«c, 


intheformofdecteets,and ſomuſt have been yoted;but it ſgemsſtrange; 
why 4s for granting of Mercats , and Impofing Cuſtoms for the. 
maintaining -of Bridges, ſhould not be Voted: Andin the Parliament, 
1681. The-Reports of the Articles thereof, as to theſe, paſtthelaſt 
Day,without being Voted, which was oppoſ'd by ſome as irregular ; 
becauſe there' the conſent'of fome . parts of the: Nation was requi- 
fite,. .. But I conceive ,. that: this likewiſe, proceeded fromthe nu- 
merouſneſs of the things that were brought in, and the general 
acquieſcence of the Members., and the time they were: to ſit being 
ſo ſhort, and it ſeems ſecurer toſettle thele by a vote... 
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: Lbeit KING, CHARLES 
a} the Second did hold a Parlia- 
TG ment at Sa7zt-Jobnſtoun, in anno 
1650, yetthjs.Parhament, being 
the firſt after His Majeſties hap- 
KEI py Reſtauration , .is, by -the 
WM Inſcription ,, Intituled ,,.. The 
EIN -. Firſt Pariiament of. K ING 
. CHARLES' the Second; thaugh 
_that Partiament. 1650.;,j1s not 
DJ . Reſcinded by, the. general At 
Te Bil Reſciflory, which isthe fifteenth 
Lon Ad of ts Farhament 5. Nor 
| | by any other ſpecial At And 
ſo that Parliament ſtands ſtiY in force, ſothat this Inſcription ſeems 
unwarrantables , _ : ES fo 
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| He Rebellious' Parliaments in, the former. age did; chooſe 
| | their own Preſident, though the Chancellaqur ought to haye 
paeſidedin all Coutts,” as 1s infinuated by the 40u4d94 Paris Ja 5. 
but this*they did , to have the Preſident of Parliament, Depend 
'-upon Them , 'and not upon the King; ang, therefore by\this AR 
"It is Declir'@ that the Chancel)our is ratiene officit, 10. profede.48/al 
publickFutlicatures where be 7 wet; OS hc HY 
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© Obſervations xpon the fir® Parliament ' 

Obſerv. 1. That this AR ſays, That the Lord Chancellonr , and 
fach as ſhall be nontiaiated by His Majeſty, ſhall-preſide 5 _and there- 
fore If --the King. pleaſe , He- may Nominat--another Preſident, 
though the Chancellour be preſent : And find that His Majeſty 
has Nominated others to prefide where the Chancellour was pre- 


» KY (when the Chancellouris abſent JHis Majeſty 


-.can-only Nominatetiother Preſident 3 Yet this does not exclude His 


Majeſties High Commiſſioner from the power of Nominating a 
Prefident, ſince he has wandatum cum libera, and Middleton did 
Nomifat the Earth of Crawford to preſide in'this Parliament, when 


Glencaire, then Ghancdlour, went to Lodow. - 2A 
 Obſerv, 3. T hit the Chancellour is to prelide, fot Ohly inthe 
Parliament,but in all other publick Judicatureszand therefore though 
it was pretended by the Theſaurer , that notwithſtanding cf this 
AQR,the Chancellowr could not prefide in Exchequer, though he was 
named in the Commiſſion; Becauſe the Exchequer was rather the 
Kings Chamberlains Court , than a publick Judicature , in which 
the Theſaurer was chiefly mtruſted , becauſe he was chiefly to be 
anſwerable 5 yet this. pretence was groundleſs , fince the Exche- 


quer is a Judicature which Hears , and Diſcuſſes Cauſes, relating . 


to the Revenue, and is Declar'Ja Judicature by the 18 AF Par, 
x. Ch, x. But by a Letter in az01662. The Chancellour is Diſ- 
charg'd to preſide in Des and this ſhews his innate power 
to diſpenſe with AQt of Parliament, which relate only to Govern- 
ment, and His own Service: | 
Obſerov. 4+ That though by vertue of this A& , it may bepre- 
tended that the Chancellour may preſide in the Juſtice, or Admi- 
ral Court , if he pleaſes to he preſent 3 Yet I conceive he cannot 
. come to any of theſe Courts, without a ſpecial Nomination: and 
even this AQ ſays, That the Chancellour , apd ſuch as ſhall be nomi- 
zat by His Majeſty. ſhall preſide. ; | 
This A& likewiſe ſers down the Oathof Allegiance , wherein 
the King is acknowledg'd to.be Sypreame over all Perſons, and in all 
Canſer, which is founded upon the 2 AF Par. 18 Ja. 6. and js the 
—=" 4 of 'the AZ of Supremacy; which is the firſt A of the 2 
ar. Uo, 2 | 


He Parliament 1641, had taken from the King, the Nomic 
| . nation of the Officers of State, Counſellours and Judges; 
and therefore by 'this A&, the power of Nominating theſe , 1s de- 
clar' to be a part of the Kings Royal Prerogative, which is conform 
tothe'Law of ll/Nations;} #zica. ff. ad |. Jul. de ambitu.; hec Lex bo- 
ate tn 'urbe ceſfat quia' all curaty Principis Mogiftratuum creatio pertines 
won' all (poputi Joe + By this AR alſo,  {t is Declarid that our 
 Kirgs bold their Ruyal Power over this Kingdom from Gods which 


% 


was expreſt here, to condentn that fundamental Treaſon of the laſt 


age, which Taught, That the King was ſwbjei? to His People, be 
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" of King Charles tbe;Jecond, 
cauſe, He Deriv'd His Power from Thew : And from that they 
infer'd their power of Reforming ; and at laſt, of Depoſong the 
King " | | 
But leſt it might have been obtruded, that though by this A& 
it be Declar'd } That the King holds His Power from God alone, 
Yet the holding it from God, did not exclude the Intereſt of the 
People 3 for all Men hold of God , whatever they hold of others: 
Therefore by the 5 AQ of this Parliament, 1: 3s Declar”d, that our 
Kings hold their Crowns from God Almighty alone : and leſt it 
might ſtill have been ſaid , That though the King holds EHis Power 
of God , yet he Derives His Power from His People ; Therefore the 
Convention of Eſtates | in their. Letter to the King, 1678. 
and the Eſtates of Parliament, in the 2 .A4# 2 Par. Ch. 
2. anno 1681 Acknowledge , . That He Derives His Power 
. from God alone : And though Conventions of Eſtates cannot make 
Lawsz yet it may be ſaid, that they may Declare and Acknow- 
| ledge their Obedience as fully as Parliaments may. 


oObſerv. That theſe words, To hold the Crown from God, is ill 
expreſt 3: For by our Law, He that Holds from Me, Holds not of 
Me;for ame &- de me are Diametrically oppolit in matters ofHoldings. 


389 


THe former Rebellious Parliaments, eſpecially the Conventi- ACT 
on of Eſtates, 1543. Did Sit without a ſpecial Warrand 3. 


from His Majeſtyz and therefore by this At , The Power of Cal- 
ling, Holding, 'Proroging, and Diſflving of Parliaments, is Declar'd 
to be Inherent only in lis Majeſtie, as a part of His Royal Prerogative 
and therefore the 6 A of this Parliament, annulling in ſpecial Terms 
the ſaid Convention, 1643. was unneceſlary, | 


I conceive that the word Proroguing here, is ufd for Adjourn” 
ment only , though the Word in its property ſignifies only to Ad- 


Journ , {0 as to make all the Overtures paſt in that Sefſion, to 
be null, which diſtinQion is unknown to, and unneceſſary with 


US. -- y ns: 
The Impungers, or Contraveeners of this A&, are Declard by 


this A& guilty of Treaſon. 


BY this the former AQs againſt Convocations, and Leagues, or ACT 


Bonds, are Ratiftd; and Diſcharg'd under the pain of Sediti. 
 on.; and the keeping of all Aſſemblies and Meetings, | upon pre- 
tence of preſerving the Kings Majeſty, or for the publick good, are 
declar*d unlawful, notwithſtanding of theſe Gloſſes, except in the 
ordinary Judicatures. The Deſign of which A& was occafioned 
by , and levelled againſt ſfuch' Meetings, as the Green Tables in 
anno 1637. Whereat the Nobility and Gentry did formally meet 
in great numbers, though their Papers did alwife begin; We 


the Noblemen , Gentlemen , and others occaſionally met at Edit 


burghs 
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4. 


Obſervations upon the firſt Parliament 


He former Rebellious Parliaments having raid Armies, For- 

tifi'd Gariſons, and Treated with the | Sankr King , with- 
out the Authority of their own King; | It is therefore declar'd b 
this At, That the Power of making Peace and War Reſides ſolly in 
His Muſeſtyz and that to Riſe, or Continue in Arms, or to make an 
Treaties, or Leagues with Forraign Princes, or amongſt themſelves, ſhall 
be Treaſon. 

Obſerv, 1. That by this AR the King is Declar'd to have the or. 
ly power of Raiſing Armies, and making Garriſons, the Subjes 
alwayes being free of the Proviſion , and Maintainance of theſe 
Forts and Armies; and therefore it was aſſerted, that free Quar- 
ter, except in the Caſe of atual Rebellion , was unlawful , and 
that even then it behov'd to be warranted by a Parliament, or 
Convention, though it ſeems, that Rebellions may be ſo ſudden, or 
Parliamentsand Conventions ſo dangerous, that free Quarter may 
be watranted by the Kings own Authority in caſes of neceſflity ; 
and if any part of Scotland ſhould riſe in Rebellion, it is not 
imaginable that they will either give Quarter for Pay, or deſerve 
to be payd 3 and ſo to refuſe the King the Power offree Quar- 
tering, without Parliament, or Convention, in that caſe were to 
deny Him the Power of raifing an Army, without which it cannot 


bemaintain'd. But free Quarter 1s expreſly Diſcharg'd by the 3 A# 
Par. 3 Ch. 2. 


. Ohſerv, 2, Some likewiſe think by this Clauſe, that though the 
King may force Towns, and adjacent Countreys, to carry Baggage 
and Ammunition of His Souidiers, the publick Good fo requiring; 
yet He muſt pay them for it 5 fince by this Ac, the King isto 
pay for the Proviſions, as well as Maintainance of the Army, and 
to take away Countrey-mens-horſes without pay, 15 as great a Tax 
upon them,as Free-quarter - But yet our Kings have ſtill been in uſe, 


by immemorial Poſlefſion , to exact ſuch Carriage without pay- 


ment z and ſo the only Doubt remains, Whether this AR Inno- 
vats the former Cuſtom 2 And whether the SubjeQts, not ſeeking 
payment, being mere facultatis , preſcrives againſt them , jws nz 


petendi? 


Obſerv. 3. It has been controverted, Whether though by this 
A& the King may Diſpoſe upon all Forts, Strengths, and Gari. 
ſons , if He can thereby make any privat Mans Houſe a Gariſon ? 
that was not ſo Originally , it being pretended, that if this were 
allow'd, no man can be ſure of his Dwelling-houfe , which 1s the 
chief part of his Property 3 but it cannot be deny'd, but that all 
Houſes with Battlements, or turres pinnate, as Craig oblerves, are 
znter regalia and of old could not be Built, without the Kings 
ſpecial Licence: and as to theſe, the King may Garriſon them; for 


Hfince He has the abſolute power of making Peace and War, it were 


abſurd to deny Him the power of Gariſoning convenlent places, 
without which the War cannot be manrnag'd, ' 
I t 


UMI 


as wank ld Hu 


of King Charles the ſecond, 
It having been controverted whether the Earl of Caithneſs might 


Gariſon one of hisCaſtles, without expreſs Warrand from the Council; 
they found he could not, thoughitwas alleadg'd that he wasa ſtranger 


in Caithneſs, and the Countrey was broken : For this A& ofParla«- 


ment having Diſcharg'd all Gariſoning of Houſes, upon any pre: 
text whatſomever, if it ſhould be allow d upon ſuch. pretexts as this, 
not only would the expreſs Letter of the Law be overturn'd 3 but 
all perſons diflaffteted might Gariſon upon this pretext; whereas 
on the other hand, there can be no inconveniency, fince the Coun. 
cil will allow liberty to Garifon z and if preſent danger do preſs 
the Heretor ,: he may Gariſon his Houſe for his own Defence, till 
be obtain that Order, : 


His Aﬀ annulling the Convention of Eſtates 1643+ was un- A C T 


neceſlary, it being formerly annull'd by the third AR of 6. 


this Parliament. 


g His A& Declaring the League and Covenant null ; and the A CT 


Diſcharging the Renewing thereof, under the Higheſt per- 
ril , ſeems unclear, becauſe of the indeterminatneſs of the puniſh- 
ment, and ſeems unneceflary,becauſe by the fourth A& of this Par- 
liament, Subjefts making Leagues amongſt themſelves; or with For- 
raigners, are guilty of Treaſon. 


"F 1s AR does in the firſt part Command all Jeſuits, Prieſts, and 

Traffiquing Papiſts, not to ſay Maſs, and to remove forth of the 
Kingdom within a Month, under the pain of Death, whereupon 
it was doubted , whether within that Month , they could be pu- 


niſhed with Death , elſe this Month had not only been <luſory, but - 


might bave prov'd a ſhare , fince they might have thought that 
this Month was allow'd for preparing for their Departure , and ſo 
they might have appear'd, and gone about their Buſineſs in order 
thereto. 

By the ſecond part of this A&, Children are ordain'd to be taken 
from Parents, Tutors, or Curators, Popiſhly affeted, that they 
may be bred with well affeRted Proteſtants, at the ſight of His Ma- 
jeſties Privy Council , which A& is renew'd by a Proclamationof 
Council, in Farwary 1679, 


70 


TT Hough the Parliament 1648. be here Ratifi'd; yet it is there- 4 eT 
9. 


after abrogated by the general AG Reſciflory , which is 
the fifteenth A& ofthis Parliament, that not having been reſolv'd up- 
on till after this was paſt, 

The Parliament 1649. 1s by this AR abſolutely Reſcinded, and 
that without a general-/atvo, and though by the A& Reſciſlory, 
there 1s a general ſalvo in favours of the Rights, and privat Se- 
curities paſt in other Parliaments, asis clear by the laſt words of the 
''I5 AA, yet there is none ſubjoyn'd to this Parliament, 

Ggggg a & That 
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Obſervations upon the firſs Parliament 


That Parliament 1649: had taken from Patrons the power of 
preſenting, they having conceiv'd it moſt Antchriſtian , that the 


Miniſter who was to care forSouls, ſhould be choſen by one man, 


and oftimes by one who would never hear him ; but they reſerv:q 
to the Patron . the Right of Teinds, without prejudice to 
the preſent Stipend ; and therefore that, A& is hereby Re- 
ſcinded , and , Patrons reſtord- to the power of Preſentation : 
and though it cannot be deny'd, but that the people had a ſhare 
in the Elections, as is clear by Saint Cypriazs Epiſiles, yet this was 
when they pay'd them , and were themſelves very judicious, and 
diſ-intereſted 1a the infancy of Chriſtianity 5 and before, Patrons 
had by founding Churches, the intereſt they have now; andnow 
the people are by an Edi& cited to Declare what they know why 
ſuch a man ſhould not be chofen: And in the Reform'd Churches 


. of Germany, as Carps: in his jus Conſiſt, Relates, the people have 


—mpb from which the Preſbyterians borrow'd their Word 
all, 


By this AR it is Declar'd , That ſuch Parſons , and Miniſters, 
as are in preſent poſſeſſion of Kirks belonging to Laick Patrons, ſhaft 
claim no Right, nor Poſkſſion, but what they had —_ the making of 
this AF, they being otherwiſe ſufficiently provided, 


His A& was unneceffary , becauſe thefe Parliaments are taken 
away 1n the general AQ Reſciſlory, 


ACT His A appoints all Officers of State to take the Oath of Al- 


IIe 


ACT 
12. 


' legeance, and to aflert under their Hands, all the for- 
mer Royal Prerogatives; but now the Council do put the ſame to all 
who are ſuſpe&ed z and Fine or Baniſh ſuch as refuſe to take it, be- 
caufe the A& having left to the Council to put this Oathto any, and 
having nam'd no penalty, the penalty is tobe underſtood arbitrary. 
Butnow all who arein publickTruſt,take theTe# appointed by the 5 
AF 3Par. Ch. 2s 


His A& Confirms all Judicial proceedings, under the Uſur- 

pers, except when-they were quarrePd within a yearz and 

this AR having appointed , that within that time , the Sentences 

of the Ulſurpers might be quarrell'd , without Suſpenſion , or Re- 

duction 3 and the Writ by which they were quarrel'd, was call'd 

a Review, which was in effet a ReduQion, and was like both 

in the Name and Matter, to that reviſio allow'd by the Civil 
Law, ; 
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did grant His M:jcſty 40000 ponnds Sterling, tobe uplifted year- 
ly out of the Cuſtome and Exciſe, in manner mentioned in the T4 
A&t: But it has been much doubted, whether it had not.been 
better to have continued the Exciſe. ypon the-Bear and Ale, than 
to have laid it upon the Malt ; *'for now Brewers endeavour to 
take as. many  Pints out of the iBoll of Malt, . as. they. can; 
which hinders much the conſumption of the Malt, by making the 
Drink weak 3 whereas if it had been laid upon the Drink, they 
would have endeavoured to make the -Drink ſtrong, And for 
which Exciſe ,, the Commiſſioners of the, reſpeive Shires, are ly- 
able perſonally, and they have 45 wat off the Deficients, the 
Goods of which Deficients., are hereby to be poinded, without 
- carrying them to the Mercat Croſs, they beingappriſed at the next 
Paroch Church Door, which is like the priviledge given'to Mi- 
niſters Stipends, by the 21 4@. of the 3 Se. of this Parlja- 
ment. - | 

Though by this A& the Exciſe is laid upon the Retailer of Com- 
moditiesz :yet by the 12 A@ Par. 2 Ch, 2, The Importers are declar d 
z0 be lable for the ſame Exciſe. | 


. * A Fter this Parliament had Reſcinded ſome privat Parliaments, ACT 


they confidered that all the Parliaments from the year 1640. 
till the year 2650+ wete but Branches of one and the ſame Rebel- 
lion ; and therefore they did annul them all by this AQ, which is 
call'd The At Reſcifſory : But privat parties Rights, obtain'd in 


theſe Parliamerits are ſalved. . In this AQ it is acknowledg'd by 


the Parliament, That our Kings hold their Crowns immediatly from 
God Almighty, which was done to exclude that Rebellious Repub- 


lican, and SeCtarian Principle, That our Kings deriv'd their Power 


from the People; for if ſo, then the people might call them toan 
accompt, Depoſe, or Suſpend them : and our very Stiles, which 
acknowledgeour Kings to be by the Grace of God, does convince 
us, that they are not Kings by the people 3 and. therefore Ar- 
gentoral pag. 206, Obſerves well, that formula illa que et in titulis 
Dei gratia, utuntur illi ſoli qui nulli mortaliurs imperium ſuuts debent 
wid; obj. on: the 251 Ad Par. I5 Jas 6« 


His A& allowing the Government by Synods ; Preſbytries, 4 CT 
and Seſſions , 1s Reſcinded by the 1 A& of the 2 Sep. of this x6, 


Parliaments 


His AR appointing « Solcwn Anierſary Tharkegiving for His A CT 
Majeſties happy Reſtauration, was ſcrupled at, becauſe this AR iy, 


did appoint it to be ſet a-part as a Holy-day ; and therefore it was 


thought fit by the 12 AG of the 3 Sef, Par, 2 Ch, 2, To renew _ 
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He Lifurpers having by theExample of ourR cbellious Parliaments 4c Te 
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it as an eAnniverſary Thanksgiving , - leaving out” the words Holye 
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L..-7zt. Homicide; but it is fit to add here ,''that the "Rubrick 
of this A& of Parliament bearitg, AF concerning the foveral Degrees 
of ca ual H omicide , 18 very. redjculous , for the degrees mentioned” 
in, the AR, are caſual] Homiczde, Homicide inlawful Defehece, and 
Homicide committed” upon' Thieves ; and 'no ſober 'Lawyer can 
think, that .cither' Homicide jn'Deferice', 'or Homicide committed 


, 4 
- 

- 

” - 


Tis 48 coricerning caſif Homicide, is, Explain'd cfm, praZ.' 


£! 


uppn Thieves, are degrees of caſual Homicide, . * (, 


Y this AQ the'whole priviledges belonging to the Colledge of 
B Juſtice, that is to ſay, Senators, Advocats, Clerks, Writers, an# 
remanent Members, or whereof they have been m uſe, or ity polſelG- 
on'at*iny time bygone , are-expreſly Ratifi'd, and that.notwiths 
ſtanding of whatſoever At, Cuſtom, or Praftice to'the"contras 
ry, Yid, AG 8 Par. 2 Sef.2 Ch. 2, Where the priviledge of Im- 
munity from Taxes , is only given to the Lords of Seffion.' 


"Upon which At it was Debated in December 1578.-Whethes 
Advocats ſhould hot be free from the Annuity impoFdby the Town 
ofEdinburth,Tinee they were by this 4#tfreed from all Impoſitions,arid 
though by a ſpecial AQ of this ſame Parliament, Ch.2, The Col- 
ledge of Juſtice was madelyable to the Anmuity 3  Yet'they being 
free by this A&, and the other Act being but an un-printed A&; 
and an A& to which they were not-calld, their priviledge could 
not be thereby 'taken away 5 albeit it 'was contended , that the 
being free from Annuity wasno priviledge; ever expreſly 'Declar- 
ed in their favours” But on the contrary, wasa Debt' upon them, 
a5 Hearers of the Word of God ; and fo the Parliament might ye- 
ry well by a general Law, declare this Priviledge, not to prejudge 
the Annuities; | nor was that Law concerning Annuities a Tpect- 
al, bur a general Law, binding all 'the people who cameto live in 
Edinburgh; aid therefore there needed no party be cited, ndr was 
it neceſlary to the Eſſence of. an. Ad of Parliament, that: it ſhoutd 


beprinted. kT 


DY: this AG the-Creditors of the DefugQ are prefer'd to the 
4 Creditors of the appearand Heir ,. as. to. all Execution againſt 
the Defunds. Eſtate , they-doing Diligence within three years after 
the. Defunts Death , which three years, was found. to be temps; 
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continues ,..and not atiley and that theſe three Years. did run'even 


contra nq  valenten agere, December. 19, 1678, Paterſon conjra Bruce, 
"The reaſgn of which-A& of Parliament is, that.it is juſt that every 
mans Eſtate.ſhould pay. his own Debt, though upon the other hand 
"it likewaſe:juſt, that, 3y,the next. place, the appearand Heirs Cre- 
ditors may likewiſe, da Diligence, | even againſt. that Eſtate,,+to 


which their Creditor, may ſucceed ; Nor ought. his voluntary ly- 
ing out to prejudge;thems . for which cauſe likewiſe it is, thatthey 


may Charge the appearand Heirto Enter, and Compriſe,, or.adjudge 


the Predeceſlors Eſtatc. 


A; » i $ 23. TIACL.OTE. HET a; | MISS 
T)Y this A it is ordaind , that: forrty dayes afier the Sentence of 


> Excommunication ; Letters may be raifd at; His Majeſtzes 4dvo- 
cats inftance, for Denuncing the perſons Excommunicat Rebels 3 the 
Proceſs being firſt revif'd by the Lords of the Scſhon 3  butthis 
power of the Lords of the Seſſion, .being. made before the Biſhops 


*'were Reſtor'd, is abrogated by the 23 At of the 3 Se. of this Par- 


lament, | 


BY this Att the perſon from whom Goods were Stollen, is to have 
his Goods., or the. value thereof reſtor& to,.him out of the 
readieſt of the Thicfs Goods, healwiſe purſuing the Thief to Seg- 
*tence. ol 4. - «64 Ln. 
Obſerv.” 1. Since this 'A@ reſerves. to the Sheriff, or Takers of 


- "the Thief, the expence war'd outby. them in taking the Thief, and 


Ul 


putting him to Execution. It ſeems that they ought ro be prefer'd 
to the Owners of the Goods, though the Act ſayes, that he is to be 
pay'd ont of the readieſt, © , | Sy GRE os 
- Obſery.,2. It maybe doubted whether the Juſtices, or thg Judge 
ordinary ſhould Reſtore? and though the Juſtices have no civil 
Juriſdichon , * yet I have ſeen them.Reſtore in ſuch Caſesz' and 
this 1s In efteR an incident JuriſdiQtion , cb continentiane cauſe, 


Obſervi 3, That it hasbeen doubted, whether third partiesbuy- 
ing the Goods, though in a publick Mercat ;- are oblig'd 'to re« 
ſtore. | "Tb | 


THis AR pardoning- -penal Statufes , ems by a miſtake , to 
- except Ulury-z for Ulury is properly a Crime puniſhable by 
all Law, 'atall times» Whereas a penal Statute is properly a Sta- 
tute, which puniſhes.a' Delinquency, that is only punithable upon 


ſome -occaſions by an arbitrary puniſhment ; and' therefore 'Aas of 
Grace;, or general Indemnities,” Diſcharging the Execution of penal 
Statutes ,, ſhould no: more be extended to Uſury , tharit ſhould 
be extended to Murther , or Adultery; and Ufury is by the A& 


.of Indemnity , which: is the 29. A& 3 Sef. of this Parliament Vex. 
cepted from that Indemnity, amongſt Murderers, Thefis, andother 
Crimes of that Naturey and it was excepted-only: in this Adty.ad wa- 
Jorete tautelam, becauſe the Chancellour had then the Gitt of Lfury, 
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ACT 
28. 


ACT 
29. 
ACT 
30s 


ACT 
31. 


Obſervations wpon the firſt Parkament 

What are properly counted penal Statutes,may be ſeen A 9 Par, 
21 Ja. 6. Where amongſt other Crimes , Uſury is ordain'd to be 
puniſh'd, and not to be pardon'd as a penal Statute 3 'andif Uſu- 
ry felt under penal Statures,it would very much encourage Uſury ; 
for men would ſtill expe& a Diſcharge of it, becauſe' penal Sta- 
tutes are frequently Diſcharg'd But yet the Lords in the caſe be- 
twixt the Laird of Haining and Cruick, found that Uſury was Dil: 


charg'd by the A& of Grace 1674. becaule of the ſpecial conception 
of that Act. 


BY this AR the Qvots of Teſtaments are taken from the Commiſ+ 
farsz but upon the Reſtoring of Bilhops, this ACt is abrogated 
by the x AR and 2 Sep. of this Parliament, a 


Tuan is formerly Explain'd A& 77 Par.13 &A@ 10Par.187Ja,6 


T is AT is formerly Explaind in the 14 Ad Par, i Ch, 1. 


Y this A@ all Compriſings are to be allow'd within fixty dayes 
after thedate thereof , with Certification, that.if they be not 
allow'd, and Recorded within that ſpace, a poſterior Compriſing 
firſt Recorded, ſhall be prefer'd thereto; and upon the 8 of Jure 
1665. The Lords upon a Supplication, ordain'd a Compriſing to 
be allow'd, though the perſon againſt whom the Comprifing was 
Jed', was dead, and the ſixty dayes were expird ; and found 
that notwithſtanding thereof, it ſhould be prefer*d to a Com- 
= » Whereof the allowance was Regiſtrated after its Regi- 
ration, 


Obferv. 2, That by this AQ a Compryling is not declar'd null, 
for not being allow'd , and ſo was not excluded by a poſterior ap. 
pryfing , firſt allow'd 3 but both were brought in par# paſſu; 
which laſt part of the Deciſion may ſeem ftrange , fince it is ex- 
preſly declar'd by this Ad , that the not allowance ſhall be with 

ertification , that @ poiterior Compriſing , fir#t allow'd, ſhall be pre- 
&r d according to the date of the allowance, November 29, 1672, Max- 
tor contra Cunninghame 5 and ſo they could not come in pars paſ- 
But the reaſon of this Deciſion muſt be , that by the poſteri- 
or AQ 62. of this ſame Parliament, all Compryſings led within year 
and day of others, are ordain'd to be brought in pari paſſu -- and 
theſe Compriſings have been led within year and day, though the 
Deciſion mention not thiss And this I find decided, July 17. 
1668. Stuart contre Murray. | 


Obferv« 3. That if the Appryſer has obtain'd Infeftment without 
allowance , he will be prefer'd z becauſe ( as I think”) his Infeft. 
ment being Regiſtrated in that caſe, ſupphes the not. Regiſtrati- 
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# King Charles the ſecond, 


-'on of his allowances and Certiorats ſingular Succeſſors ſuffici- 


ently. | 
Obſero.” 4- This A& Narrats, that it was 'ordain'd former- 
ly by A& of Secret Conncil, that the whole Compriſings, and not 
a Breviat , ſhould be Regiſtfated - Which not being authoriz:d 
by any Law, or A& of Parliament, is therefore Diſcharg'd 3 from 
which it appears, that the Secret Council uſe-not only to make 
Adqts relating co Government, or to regulat prices of Writs, as 
appears by the 19 A& 23 Par. Ja. 6. Or to diſcharge Bakers, 
and Candle-makers to keep their Broom-ſtacks, or Melting-houſes 
within Towns, as in the 2g A& 22 Par. Ja. 6. Byt even tomake 
Ads relating to Regiſtration, and Competition of Writsz which 
though the Parliament_does here openly condemn ; | yet tacitly 
this 4& declares.their A& was no Law; and they could lefs have 


. made ſuch an At, than'the Lords could have made an A& of Se- 


derunt , ordaining Seafſins within Burgh to be Regiſtrated, which 
they found only the Parliament could do; and it is obſervable 
alſo, that this A of Council did therefore ſoon run in Deſuetude; 
and the Parliament confirms the contrary Cuſtont: 


Obſerv. 5. This A@ Narrats that by a Cuſtom ,, allowances of 


Appryfings did contain, and expreſs the Names , ' and De. 


ſignations of the Appryſers, the Names of the-Defenders, 
(whereas it ſhould have ſaid Debitorsgthough the Debitor be a Defen- 


der in the Comprylſing . which is a Decreet ) the Debts for which 
the Compriſing is Deduc'd, the Meſſengers, and the Clerks names, 


the Date of the Executions,- the Witnefles names thereto. , and the 
Superiours names z which Cuſtom being authoriz'd by this Act, 
it may be doubted , if the omiting any of theſe particulars'\in the 
Regiſtrated allowance , would annul the ſame, fince the AR 
does not ſubjoyn an irritancy, 


Þ difference concerning Heretable and Moveable Bonds, is ACT 


fully Explaind in my 1»/titut. Part 2, lit, 23 


Y this AQ, theſe who Marry themſelves Clandeſtinly, 'or inor- A C T 


derly, are to be impriſon'd for three Moneths , and beſide to 
pay, each Nobleman a Thouſand Pounds , each Baron, and Land- 
ed Gentleman, a Thouſand Merks 3 each Gentleman, and Bur- 
ges , five hundred Pounds; each other perſon ,* an hundred 
merks. . 


 Obſerv,. 1, The want of the Parents conſent, or of the conſent of 
others having intereſt, ſeems by the Narrative, to infer the Clan- 
deſtinnels of the Marriage: But yet by our praQtique , Children 


Marrying without the conſent of their Parents, if they be of age, 


and the Marriage otherwiſe regular, _ they are not puniſhable, 
wherein . we ſeem to. agree rather with the Counſel of Trent, 
than either with the Law of God , Exod, 22. and 17, Numb. 30; 
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Obſervations upon the firf} Parliament 


Dert, 7.3. yOrthe Civil Law, [»ſtitut. de nuptiis & 1.2. f. de Rits, 
aupt, 


Obfſerv, 2. That it may be doubted, whether ſince this A& ap- 
points no puniſhment to Women 3 if a'Noble-woman being an 
Heretrix, Marry a Gentleman Diſorderly, ſhe may be punifh'd as a 
Noble-woman, or he only as a Gentleman; and I think ſhe ſhould 
be punilht as a Noble-woman , havipg precedency as ſuch. 

Obſerv. 3. That it has been doubted , ifan ExpeCtant having 
power to Preach, and being appointed a Preſbyter, but having no 
ſettled Kirk, and Marrying perfons, the. Marriage can be pu- 
nifhed : Or if ſuch as Marry by a lawful Miniſter of another 
Paroch, without Warrand , either from the Biſhop, or the 
Miniſter of their own Paroch , may be puniſhed by this 
A&. * | 

Obſerv. 4. By the 9 AG Seff. 3 Par. 2. Ch. 2, Such as en- 
ter into theſe Diforderly Marriages, loſe their jus mariti , or jus 
reliFe, by and attour the penalties here expreſþd; | 

abſerv. 5. That the Marrying in Ezgland, or Ireland, without 
proclamation of Bonds in Scotfard, and againſt the Order obſerv'd 
in this Church , infers the former Fines3 , but the Marrying with» 
out proclamation of Bonds, is not per ſe ſufficient; and therefore 
if there be a Diſpenſation from the Biſhop, @»er. if the Marriage 


15 not Clandeſtine , and it ſeems 1t 1s not , for the Biſhop may be 


miſcinform'd, as if the Woman wanted parents: And by the Nar- 
rativeof this AQ, the want of the parents conſent is made an impe- 
diment, as well as the having granted a prior promiſe to another 
and therefore; as the Biſhops Warrand ſhould not defend in the 
-one caſe, ſo neither ſhould it in the otherz bur it is (till periculo 
petentis , elſe Biſhops ſhould innocently become the Inſtruments of 
Robbing us of our Children , and Eſtates , and of taking them 
away in ſuch manner, as that parents can neither ſee their Daugh- 
ters provided to competent Jointures by the Huſband , nor the 
Huſbands who Marry them , ſufficiently provided by the Father in 
Law, wer. 2, Whether 1s the conſent of the Mother necetlary 
when the Father 1s Dead 5 and I conceive it is, eſpecially when 
ſhe is intruſted by the Father, and the Child Rays with her ; for 
though the Daughter be not 3x poteſiate waterna 5 yet ſhe is a Pa- 
rent 3 and this AR requires ihe conſent of Parents; and the [- 
ſtituts tell us, that zaturalis &- civilis ratio requirit conſenſun pa- 
rexturs : nor can it -be deny'd, but the Mother has an equal na« 
tural Relation z and by this Intereſt , Law incourages , and re- 
wards the Mothers pains. 9er. 3. What ifthe parents refuſe rea- 
ſonable offers, and yet the Child is Marriageable. To which it 
1s anſwerd , That the conſent ſhould be firſt askt , and why they 
refuſe, that the Judge may , when the parent thereafter complains, 
confider if the parent was culpablem refufing his conſent. 9»er. 4. If 
the being Married by their own Miniſter, without proclamation, 
or Diſpenſation from the Biſhop be ſufficient, and though the - 

nilter 


of King Charles: tbe, ſecond.” | 


niſter have a Warrand from the Biſhop 3 Yetby AﬀtofSynod, he 
is dijcharged to Marry in a privat Howſe, except the Warrand diſpenſe 
therewith expreſly. 


TE Ad ſhall be Explain'd in my Obſervations on the 21 4@ ACT 


Par. 3 Ch, 2. 


Y this A& it is ordain'd, 1hat none ſhall have Right to any Bene- 

fices, till they take the Oath of Allegeance 5 and if the patron 
omits this, not only isthe preſentation to, be null 3 but the Right of 
Patronage asto that Vacancy, belongs to\the King. 


x you AR is formerly Explain'd in the 8 4 Par, 22 Jacbe. 


BY this AQ, His Majeſty and Parliament having_Eretted Fiſhing 
= Companies , Do declare, that Szht, Cordage, Hemp, @*c. im- 
ported for the Trade of Fiſhing , ſhall be free of any Cuitom | or Impo- 
ſition: Bur yet by the x2 Ad of the 2 Par. Ch. 2. The Importers 
of Forraign Salt, areto give Security for payment of the Exciſe , whe- 
ther the Salt be employ' d for ſalting of Fiſhes, or nt; butthere 
is allowance tobe given to the Exporters, for what ſhall be prov*d 
to have teen imploy'd upon Fiſhing. | 


. It is obſervablelikewiſe from this Ad , that His Majeſty by His 
Soveraign Authority, and prerogative Royal , 'without ſpeaking 
any thing of the conſent of Parliament, in this Clauſe , Declares 
that the Ships, and Furriture imploy'd in Fiſhing, ſhall not be arreſt= 
able by Creditors, nor #he perſons purſu'd before any Judicature : and 
it may be doubted how this is confiſtent with the property of the 
. Subjet? Or whether this would Defend againſt Crimual Purs 
ſuits. The word attatchments here expreſt, properly includes Criminal 
ations, ſed nulla excuſatio prodeſt adverſus precepta ei qui cum leges 
3nvocat adverſus eas committit I, auxilinm, ff.de minor in fin:and though 
It may be anſwer'd to the other Doubt, that the Parliament con=- 
ſented to this leflening of property; Yet it 1s clear, that the Pre- 
rogative, and not their Conſent, 1s only mention*d, except we con- 
{tru their not oppoſing it. to infer a conſent : © and it may be ra- 
ther urg'd, that the Parliament has acknowledg'd , that this is the 
Kings Prerogativez But if this be, the King may Diſcharge Judges 
to proceed in any civil ation, 


of 12 Act incouraging Manufactories, by Diſcharging the Cy- 


ſtom, or Exciſe , due upon the Materials, to be therein 


employ'd, is much leflened by an Ac of Exchequer, whereby it is 


Declar'd, that theſe Materials are only to be free, which the 
Maſters of the ManufaQory bring home upgn their own. Rik ; 
becauſe this Act, and the 48 AQ, in favours of Sope-work , does 
fay, That ſhall be imporied f7 the uſe of ManufaGoriesz. and any 

1111 2 | ther 


ACT 


-399 


35» : 


ACT 
36s 


38. 
ACT 
39. 


ACT 


4Os 


400 


ACT 
| 4te 


ACT 
46. 
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Obſervations npon the firſt Parhiament” 
ther Decifion of Exchequer , whereby 'it' is Declar'd; ' that thef- 
-are only. to. be accounted 'priviiedgd- Manufatories , where the 
ſpecies of the thing ManufaQtored 1s altered 3 and therefore it was 
pretended that the Suggar-works were no Manufatory , becauſe 
they only Refine Suggar that is brought in. | 


Tr has been likewiſe Debated, whether Materials Imported for 
ManufaGories , are by this A@ free from paying Cuſtom, or Ex. 
cile 3 fince the A only ſays, That Oyl, Dying Stuffs, Pottaſhes, op 
any other Materials uſual for ManufaGories, ſhall be fret of CuStom 
Exciſe, and other publick Dues, and that all Cloaths, Stuffs, Sock. 
ings, and other Commodities to be Exported by them, ſhall be free of 
Cuſtom, and Exciſe for nineteen years, muſt be ſubjoyn'd, both to 
the Export and Import , both theſe being in one Sentence-, and 
not divided by a punctum, - but by a-Semi-colon.3 By which we 
are to obſerve, that not only the right Wording, but the right 
Pointing of Acts of Parliament are to be obſerv'd : But in my 
opinion , the Materials are ever to be free z and the Export is 
only to be free for nineteen years 3 which is clear, not only from 
the wording of this Act , but likewiſe from the 48 Act of this ſame 
Parliament, 


Y this Act any perſon inclofing his Ground at the fight 

WPI of the Sheriffs, Stewarts, * may caſt about the High- 
way, two hundred Ells; and where Incloſurs fall to be upon the 
Borders of any perſons Inheritance , the. next adjacent Heretor ts 
to be atequalpains in Building, Ditching, and Planting that Dike, 
which divideth their Inheritance 3 which laſt Clauſe was found 
to' be only conceived in favours of thoſe who had required the 
Neighbouring Heretor , becauſe he might have imploy'd hisown 
Servants, or Materials , but yet the Lords , in thecaſe of (zarle- 
toun againſt George Seaton, February 1679, found that if the Neigh- 
touring Heretor was not required, they would abate to him in the Mo- 
dification , what he might kave ſaved by uforg his own Servants ani 
Materials , by the 17 A& Par. 2 Ch. 2. It is added, T hat the She- 
riffs and Juſtices of Peace, may force the Neighbouring Heretor to 
fell as much of his Lands as may cauſe the Dike, or Ditchto run upon 
ever Ground, 'or as may be capable of a Dike, or Ditch, where the 
Builders own: Ground is incapable of either Dike, or Ditch, Bacons 
Hiſtory Her. 7. obſerves , that that King reſtricted the frequency 
of Incloſures, becauſe'much Graſs could be mannag'd by a few 
Herdſ:men, which occafion'd.a great Decay of Infantry, Towns, 


Taxes, Tiths, ©id.pag. 73. of that Hiſtory. 


B Y this Act' broken Copper, and Braſs, are diſcharg'd to be Ex- 
D ported 3 and the Reaſon truly is, becauſeit hinders the Manu- 
factory of making wirigsof Braſs, -or Copper within the Kingdom; 
but yet becauſe therewas fo much allow'd to be: taken for broken 


to 
x 


of King Charles the ſecond 

to imply, that Exporting was allow'd , and that this Act had not 
been 1n obſervance 3 therefore the Council Diſcharg'd the Con- 
fiſcation quoad bygones, preceeding 1684, But Diſcharg'd Exporta- 
tion for the future. And it muſt be notic'd, that Cuſtom is Im- 


poſ'd by the Books of Rates upon many things that cannot be Ex- 
ported. 


His At Diſchargirg Tradeſ-men to Import made Work , and 

declaring the one half to Lelong to His Majeſty, is not to well ob- 
ſerv'd as in reaſon it ought to be, ſince it makes them lazie in im- 
proving the Manufactorable Commodities of our own Nartien : 
But it may be doubted , 'whether this Act does not alfo Diſcharge 
the importation of all fuch made Work , by Merchants as well as 
Tradeſ-men, fince this diſcourages ManufaGories more than the 
other 3 forit is leſs probable they who can make ſuch Work, will 
bring it home; and why ſhould ill Work be Confiſcated, when 
made by our own Tradeſ-men ? whilſt any ill Work may be 
brought from abroad 5 and the words of the Act being the Parlia- 
ment Inhibits and Diſcharges all Tradeſ-men to Import made Work, or 
any ſuch Ware brought home by Merchants, . The prohibition may 
by the particle or, be extended to made Work, brought home by 


Merchants z To which nothing can be anfwered, but that the Ru- 


brick bears, 4& Diſcharging Tradeſ-men to import 3 This ſelling was 
diſcharg'd formerly to Crattſ-men only, Ja. 2. Par, 14, 4&7. Ja. 
'3. Par. 2. Af 12.and Parg 14. Ad 107. But it is alleadg'd , that 
fome V Vork cannot be fo well madez and that our own Tradcſ: 
men would exroriion us, if we were not 1n a capacity to over- 
awe them by bringing home made Work: and yet to encourage 
our own Work-men, there is double Cuſtom laid upon all For- 
raign made Work by the Book of Rates, and ten per cezt by a Jate 
Proclamation , which being joyn'd with the Sea-risk that thoſe 
run who bring home made Work, and-the Exchange pay*d for 
the price of it, is a ſufficient encouragement to our own Tradeſ- 
men 5 who, becauſe they-may live cheaper, may likewiſe work 
cheaper than' thoſe abroad , even befide theſe other Encourage» 
ments, ; ; | 


His AQ in favours of Sope-work,ſeems needleſs. becauſe it was 
| camprehended under the general Act concerning Manufaftos 
ys ries, being the 4o AQ ofthis Parliament 3 but probably it has 
been thought neceffary for clearing the time, for which the privi- 
ledge of ManufaQtories was to endure, as has been obſery'd upon 
' that Act.. 
Hough by this Act it be Declard, that upon the bringitg 
, down the annualrent to fix of the hundred ; that fix is de- 
clar'd to be free of all Retention, or other publick Burdens; Yet 
ſubſequent Parliaments have Burdened, even the annualrents with 


| Retention , and otherwiſe, expreſly 'contrary to-this Act, upon 
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. pretext that the Impoſitions were voluntar offers, and not formally 
Impoſitions. | 1” 

Nota, It may be doubted , if the Kings Officers may not Jaw- 

fully ingage-for more than fix per cert, to get Money for publick 

ule, ay 


ACT Y this Act it is Declar:d , that all ſums whereupon no Infeft- 
5T. ments have follow:d, may be arreſted , though they be He- 
retable otherwiſe of their own Nature 3 and becaule regulariter He- 
retable ſums are not arreſtable, therefore this Diſpenſation was ne- 
ceſlary. ; | | 
Albeit this Act bear only, that ſams whereupon no Infeftments have 
| follow'd, be arreſtable; and determines not, if arreſtments way be 
ufd at his inſtance, to whom ſuch ſums are due; Yet a jaritate ratio- | | 
7is, this may follow. 


ab A «oa. fend ah fd orb A 


_T "Tr Act is formerly Explain'd in the A& 7 Par, 1 Ja. 6, 
ACT His Act is only a Ratification of the ro A# of the x Par. of 
53, Ch, 1. Save only thatit is here declar'd , That motnithftanding 


of this AF, any who have gotten, or ſhall get any new Infeftment of 
Superiority of Kirk-lands, the ſame ſhall ſtand good, as to ſuch Vaſſats 
who have given their conſent to the ſaid Right of Superiority, In re- 
gard that ſuch a conſent, as to His Majeſty, is of the Nature of 2 
Reſignation of their property , in favours of the ſaid Superiour, to be 
bolden of the King ; But prejudice nevertheleſs to His Majeity , of 
His Highneſs Right of Reverſton , of the Fen-fermeduties, and Caſna- 
lities, conform to the foreſaid AG of Parliament 1633. The deſign 
of which Clauſe was , to ſecure ſuch Lords of Erection , as had 
got Bonds from their Vaſlals, holding Kirk. lands of them, to con- 
tinue their Vaſſals, and not to hold of the King, notwithſtanding 
of the Act of Parliament 1633, Declaring the King to be the Supe- 
riour of all Kirk-lands : and albeit the Lords did not think that 
the ſingle taking of an Infeftment from a Lord of Erection, did 
infer the conſent mentioned in this Actz after giving of which 
conſent, the Vaſſal could not- return to be the Kings Vaſſal ; Yet 
upon the 28. of July 1669, in a. caſe betwixt the Duke of Ha. 
zrilion and Weir of Blackwood, The Lords found, that ſuch acon- 
ſene as this might be infer'd by preſumptions., ſhewing that the 
Vaſlal defign'd to oblige himſelf to hold of the Lord of Erection, 
and not of the King 3 and in that caſe they found, that Black-, 
woods Father having granted a Bond, that ſo ſoon as the Duke 
ſhould obtain the Superiority , his Son ſhould become his Vaſſal; 
and though the Duke had not then obtain'd it , yet he has fince; 
the-Lands being lately diſſoly'd from the Crown; and though the 
Father was but a Tutor ,. yet he was the perſon who was inſtrus 
mental to ſettle his Son inthe Right 5 and the reſt of the Vaſſals 
of that Abbacy, did take their Lands expreſly, holden ofthe Dake 
| | on- 


[, I_ 


\ 


of of King Chatles the ſecond, 


only : But in my Opinion, no conſent can be founded upon by 
this Clauſe of the Act -of Parliament , except it be a clear and ex- 
preſs conſent , to hold only of the Lords of Erection, and not of 
the King , it bcing ſo much the Intereſt, both of King and Peo- 
ple, that the Subjects ſhould hold of the King; and the Parliament, 
1633. having ſoclearly introduc'd in the favours of Vaſſals of Erect- 
ed Church-lands,that they may hold of the King,it were hard to take 
that benefit from them without their expreſs conſent. 


[Or underſtanding this Act, , it is fit to know, that becauſe. Ti- 
þ tulars of Prebendaries, Chaplanries, and Alterages cannot be 
Infeft, and that thereisnothing ſtanding in any Regilter, toſhew 
who is Titularz therefore {jngular Succeſſors who are Vaſſals, 
could not know by whom to enter ; to ſupply which, this &ct.pro- 
vides that the Vaſſals of the ſaids Proveſiries, Chaplanries , and Alte- 
rages , and others of that nature , may be Infeft by the Laick Patrons, 
bolding immediatly of the King, becauſe it is cafie to diſcover by the 
Regiſters, who is Laick Patron of the Benefice, ſince it 'paſſes by 
Infeftment, but yet the Laick Patron is to have no advantage 
and fo the Literent-eſcheat will not fall to-him as Superiour, but 
will belong to the Titular, who 1s true Superiour z nor canthe 
Laick Patron purſue Reduction: But yet it ſeems that ſince the 
Vaſial did Enter by him, that.therefore he is bound, both to pro- 
duceto him, and that he will have right to the Emoluments ofthe 
Superiority, except the Vaſſal can ſhow who is the true Superi- 
our, 


Nota, That when the Patron preſents'in ſuch Caſes , he needs 
not the conſent of the Chapter , or Convent ofthe ſaids Prebendi- 
ries; and the Provoſt and Baillies are Declar'd the only undoubted 
Superiours , where ſuch Benefices ly within their, Towns, they 
having formerly been Patrons of theſe Chaplanries, which ablativi 
abſolute poſiti ſeem to import a condition, and ſo they muſt prove 
that they were formerly Patrons; 


Lbeit by this A& it be appointed, that there ſhall be a Cocquet 
A for every Ship, and that there ſhall be fourty ſhilling pay'd 
forit 3 Yet it was alleadgd that -a. general Cocquet, for a 
Ship, was not ſufficient z _ but that every Merchant ſhculd 
have a ſpecial Cocquet, containing ſpecially his Goods, and enu- 
merating particularly all the kinds of theſe Goods; Becauſe, Firſts 
The defign of Cocquets was, . to know whether the Goods belong- 
ed to Free-Traders 5 which could not be done, ifthe Goods and 
Merchants Names were not condeſcended on particularly 3 Nor 
| could it beknown, if His Majeſties Dues were pay'd for the Goods, 
for which the Cocquets. were granted. 2. It were unjuſt that a 


great Ship with Rich Wares ſhould pay no more than a ſmall one. 


with courſer Goods. 3, By the Cuſtoms of Exgland , and. other 
Countreys, there were for theſe Reaſons, ſpecial Cocquets given for 
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Obſervations upon the firt Parliament 


proportional Dues. 4.By the 255, 256,& 257 4 Qs of the 1 5 Par. 7a. 
6. The Cocquets are to contain the particular quantities of the Goods ; 


vid, obſerv. on theſe ACts, 


[ His A& is Explain'd in the 11 A& Par. 18 Ja.6. 


TT” A& Diſcharges the Cuſtom of two and a half per cet, and 
all raiſing of Hrs Majeſttes Cuſtoms, direftly, or indire&- 
ly, without conſent of Parliament: and fo though by the :7 4G 
of the 3 Sefs. of this Parlzament, aſſerting His Majeſties Royal Pre- 
rogative in the Ordering of Trade with Forraigners, It ſeems that 
His Majeſty may lay what Reſtraints and Impotitions He pleaſes ups 
on Forraign Imported Commodities, and as He pleaſes ; yet it ſeems 
the Cuſtoms by this A& cannot be raifd :. for though that A& be 
poſteriour , yet this is ſpecial, and is not particularly abrogated ; 
albeit by that A , all 4@s and Statutes contrary to that A&, are 
abrogated. By this A@ likewiſe, His Majeſty Diſcharges the taking 
Maſters, Merchants, and Mariners Oaths in the maiters of Cuitoms ; 
but fince their Oaths are taken in the matters of Excife, this privi- 
ledge ſignifies nothing, Vide Obſervations on the AF 12 Par. 2, 


Ch, 2. 


His AF is Explain'd in the Obſervations upon the 18 AF Par. 
| 21:C#.1. 


FT'ris AZ allows any of His Majeſties ordinary Officers, to whoſe 

Charge the ſame belongs to Docquet ſignatures z and by ordi- 
nary Officers, I think are only mean'd , Officers of States and this 
was formerly Eſtabliſhed by the 20 AF Par. 10. Fa. 6, But by 
this. AF is added, That theſe who do Docquet, ſhall ſend a double of 
the Docquet to the Secretary to be Regiſtrated 3 But yet the Need is not 


- annul'd, though this be omitted : and therefore the Deed I think 


CT 
GI, 
ACT 
62. 


would ſubfiſt 3 but the Omitters would be puniſh'id, The Rea- 
ſon why a double is to be Regiſtrated, is, becauſe by this His Ma- 
jeſty may know what is formerly granted , which will prevent 
double Gifts of the ſame thing. | 


His A# is formerly Explain'd in the former Commiſſions for 
Plantation ofKirks, viz. Ja.6 P.22 AZ 3 Ch,1 Par Afts8c 19. 


His AZ for the moſt part is but Temporary, and was made 
4A. to give ſome cafe tothe poor Debitor , whoſe Lands had 
beenfo waſted and burdened in the late Rebellion, that he'could 
neither pay Annualrent, nor Redeem Compriſings, or Wodlſets, as 
formerly, being founded upon the ſame Reaſon , by which the 
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of King: Charles the ſecavs,. 


. nave tahulp were Introduced in Rome'by Fukips.Cefar , alter the 
Civil Wars betwixt Pompey and him-:,., But the: chick things obſerv- 
able in it, are firit, Thas the Legal. Reverfion gf'z} Comprilipgs. 
to be bed, or that were led fance Jaxxary 1652. whereof 'theLe- 
gals are Expired, aud.all Comprifiags, whexegf the Legals wene-not 
expired beioxe that Moneth, ſhall egduge for ten. yeaxs 5, and'though 
it might have been, pretended. , that this AR doesngt provogat the 
Reverhon, but oply,makes the, Lands to be/Redeemahle, .and fo 
the Rents, of the Jaſt three yeags abave the ſeven , which, was the 
ordinary, 'Legal, was not to, be. Reſtoxed ,- but that, the Compriſer 
had Right to them, as frnGys hops fide percepti @+ (onſampth.; | Yet 
the Lords found that the Compriſgr was; coumable for bis. Igwro- 
miſſion, even for thele three years,. fince in cfie-thele three years 
are added to the Reverſion, and. fo.the Compy ler is lyable- for 
theſe three years,as he would have been; for the; gather ſeven, Farmary 
20. 1666; Clapperton. contra Torjonre... | - 


Albeit by our former Law, the Compriſer could have poffeſſ'd 
the whole ents of the Compriſed Lands during the Legal 3 Yet 
in reſpect the Rents do. often exceed very far the Annuatrents; 
Theretore by this Law, allowance is given tothe Eords of Seflion,, 
to Reftrift the Compriſer to fuch part of the 'Land'as will pay him 
the annualrent of his Sum and.Expenſe: The Debitor from whom 
the Lands were Comprifed, Ratifying the Appryſers Poſlethar of 
' the relt;z but it 1s {t1}] ro-be remembered; that after the Legal 19 

Expired , the Campryſer has, undoubeed- Right, and cannot be 
limited, ij 7 

Upon-this Clauſe of the AF, the Lords upon the 27 of Fare 
1662, Reſtrifted Wilſon who had Compriſcd Sir William Aturays 
Eſtate , to medle- with: any part of the-Eſtate Comprytd that he 
pleafd ,. effeiring to erght per. cent, he counting for the ſuperplus 
above this arnualrent , and for the publick. burdens; but there- 
after m February 1684. in a cafe betwixt Witſon and Sir eHlexar- 
der Hume, It was contended, that this Clauſe was a part of the 
Temporary Regulation paſt in favours only- of ſuch'Debnors. 
as had taken the. benefit, of this 2&, by paytnent of their-annual- 
rents, and was only' ill plac'd here amongſt the Clanfes, ."reJating 
in general toCompryfings,forit was againſt thewhole current of our 
Laws, thatduring the Legal, the Creditor whe was foredto want 
his Money,, ſhould be forc'd. during the long legal. of ten years, 
to accept of naked annualrent'z eſpecially ſeing oft-tumes they gor 
Land at laſt, that, they could not, nor cax'd not for the Poflef 
fion of it; Nor would thisever ſpur, and excite Creditors to pay 
the ſums Compryfd for , and this was a very . univerſal prejudice ; 

| poſt pirt of Rights bcing now founded on Comprylingsz and: the 

PraQque being fitigle, and not 'upon Debate ,, was not to be re- 

febed, To which it was. anfwered', That tbe Clauſe war pr, 
and it mas dangerous t0 alleadge that Clauſes. were Tranſ 
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Recently , after the” 4& made: at the making of which Deciſion, 
many -eminent perſons were preſent who had been the very Penners 


of the 4&, and the Reſtriction was moſt reaſonable 5 for ſince 
great Eſtates were to be carry'd away by Compriſings for ſmall ſums, 
It waſt juſt that 'till- the Compriſing expird , the poor Debitor 
ſhould be favour'd - Nor was the Creditor a loſer,- ſince a Com- 
pryſing being a legal Pledge only for his Money , he got the An- 
nualrent duly pay'd'him', and a Rarification ot his Poſſeſſion, 
even during the Legal : and if his Money was not pay*d cum om- 
21 cauſa , with'annualrent, for his very Expenſe he got the whole 
Land, though the ſum were never fo ſmall; upon which Debate, 
theLords adher'd to the' formerDeciſion, though it ſeems very- ſtrange 
to the beſt Lawyers. The Lords likewiſe found upon the 28 of 
Fuly,x6 71. Thatthis Power granted to them, - was only in favours of 
the Debitor, from'whom the Lands were Compryſed , and could 
not be extended in favours ofpoſteriour Compryſers, who could 
not upon this Clauſe crave, that the firſt Compryſer ſhould be re- 
ſtriged to his Annualrentz for the priviledge is granted to the 
firſt Compryſer in. contemplation of his being oblig'd to Ratifie: 
Nor are the ſecond Compryſers prejudged by the firſt Compryſers 
Poſſeſſion , fince it will extinguiſh his} Compryſing pro tanto, and 
make way for them. | 


By this AC alfo , all Compryſings led fince the firſt of Jannary 
I652. before the firſt effetual Comprylſer, or after, but within 


year and day of the fame, ſhall come in paripaſſn, as it one Com- 


pryſing had been led for all the Sums -+, Upon which Clauſe it is - 


obſervable, 1. That Compryſings led fince 1652. come not in 
with Compryſings led before that year , though within year and 
day thereof, December 12. 1666, Hume contra Hume. | 


For clearing this and all other A#s of Parliament , which ap= 
point Diligences to be done within year and day; Itis fit toknow 
that the year is the time delign'd by theſe A&s, and the dayis ad- 
jeted only ad majorem evidentiams:; and therefore dies ille inceptus 
pro completo habetur February 25 1680. Weddel -contra Salmond ; 
Where the Huſband was found. to have the Tocher , though the 
Wife liv'd not the intire'day following the year, but died in the 
morning of that adjedted day. | 


Obſerv. 2, That the firſt effeQual Compry ling is interpreted to be 
a Decreet of Appryling , whereupon Infeftment follows ; and 
therefore if the ſecond , Compryſing be led within year and day, 
afterInfeftment was taken upon the firſt,it wil not come inpar paſt 
withit, except it be within year and day of the Decreet of Appryling, 
for the firſt Compryfing was expir'd, and fo the next Creditor could 
Compriſe nothing, ſo that his Compriſing could not comein par? paſinz 
Which was fo decided,Albeit it was alleadg'd,that by this Act, a/ Com- 
profings led within year and day,are fitione juris,to be repwie as if one and 
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of King Charles the ſecond, 
the ſame Compryſing had been led for all the ſums contained in-all thefe 
Compryſings , quo caſu , one of the Creditors Rights conld not have 
expired in prejudice of another , and 1n eflect this year is a new Pro- 
rogation of the Legal quoad rhat Con-creditor who has: Jed his 
Compryling within year and day of the other, Ju/y 4, 1671. Laird 
of Balfour contra Dowglas. | 


Upon this.Clauſe it was alſo Debated very ſubtilly, whether an 
Infettment of Annualrent:having interveen'd betwixt a prior.Com: . 
pryſing, and other poſterior Apprylings, could be prefer'd tothe 
poſterior Appryfings; for all theſe 'Compryſings having been led 
within year and day z, It was alleadg*d- that by this Statute, they 
behoved to come in part paſſn , as if one Compryfing had been led 
for all ; and therefore ſince the firft was preferable to the Infefts 
ment of Annualrent, ſo ſhould the reſt, though poſterior to it» But 
to this it being anſwered , that the meaning of the AR was, That 
Compry/ings led within year and day , ſhould come in pari paſſu, only 
in competition with one another, but that Infeftments of Annualrents, 
or other Rights could not be poſtpon'd to poſterior Rights, for 
which Annualrents , if the Creditor had Compris'd, he had been 

refer'd. The Lords brought them al! in par? paſſ« 3 [the matter 
| 51a dubious., and the doubt ariling on the unclearneſs of a new 

Statute, February 6.1673. Brown of Colitoun contra Nicolas;which ſhews 
what $s2z=«us The Lords have , and what is done for clearing of 
new Statutes. gf : 

Olſerv. 3. Thar this Computation is only to be made with re 
ſpec to the firſt effeftual Compriſing 3 and therefore: though it 
be extinguiſhed by Diſcharge , or Intromifſion 3 Yet the third 
Comprifer will not , upon this A& of Parliament, come in- par# 
paſs with the ſecond , upon pretence that the ſecond becomes firſt; 
by cxtinguiſhing the firſt Compryling, Decemb. 1316720 Street con- 
trathe Earl of Northesk, | 


Olfer. 4. That this AF of Parliament being CorreQory of a for- 
mer Law, | was found not to bedrawn back, ſo as to make ſich as 
intrometted prior to that AF, oblig*d-to Communicat their In- 
tromiſſions before the .{# z though their Compryfings were led 
within year and day, the Intrometter having been boa fide poſieſ- 
ſor, Fanuary 7. 1665, Grahame contra Browns But yet ſome 
think ; that after the A& , the firſt Compryſer will be lyable for 
his Intromiſſfions, 'and to Communicat them with a ſecond. Come 

- pryſer, Compryſing within year and day from the very date of the 
ſecond Comprylſing , and not from the Date of a Citation only ; 
for though it may be alleadgd, that befofe a Citation, a ſecond 
Compryſer is bona fide poſſeſſor, and is not oblig'd toknow that there 
wasa ſecond Compriſing, or whether he was pay*d alinnde: Yet 
to this it may be anſwered, that by this A# the firſt Compryſer 
is to count, as if the ſame Compryſing had been led for both the 
Debts, qo caſs Intromiſhions would have been Communicated 

| even before Citation 5 and by the foreſaid Decifion 5 The Lords 
| L111I 2 | found 
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found that bona fides Defended only, .as ta Intromiſtionsprior to. 


the At; ' Ergo it did not Defend, as to Intromiſſhons fubGquent 
to the Ae7, | TEES 

Obſerv. 5. That this Claufe of the AF is ſomewhat innovated by 
the 52 A& Sefſ. 3. of this. Parliament , whereby in favours of thoſe 
poſterior Compriſers, who bought in the firſt Compriſing, to pre- 
vent itsexpirationz It is Declard, That the firſt Compriſing ſoſtan- 
ding in their perſaw, ſhall not be bronght in part paſlu with other Com- 
prafings , though led within year and dayige But it being 'doubred, 
whether that 4# of Parliament ſhould only ſecure: fach as were 
neceſfirated to buy in the: irft:Compryting, Becaufe that feems to 
be the Deſign of the Legiſlator : Yer theiLords extended it to all 
Compriſings ſo bought 11, the Statutory words being genera}, De- 
cember 9, 1664. Featch contra: illiamſs: | 

Obſerv, 6: Thar ſince poſterior Compryſers were brought in pa- 
73 paſſ« with the firft Comprylſer 5 It was juſtly ordered by this 
AG, That the firſ Compryſer Poald be pay*d of his Expenſes by the po- 
ſterior Compryſers; which'was found to extend to all the Expenſes 
laid out by the-firſt Compryſer, whois to contrtbute-no part there. 
of himſelf, that being all he has in recompenſe of their coming in 
part paſiy, But queritny , whether if one of theſe Comprylers were 
only purſuing tocome in, if he would be oblig'd to pay all the Ex- 
pence, 'or pro rats off his fams? And I think he would be oblig'd to 
pay all, reſerving his Relief. | 

It is hkewiſe doubted,whether oneof many Compryſers, coming 
ſo in, will thave Right to any , more than proportionally to his 
ſums,. all the-reft remaining with the firſt Compryſer, till the reſt of 
the Comprylers ſeek to come in'3 or if that Compryſer will force 
the firſt compryferto divide with him, according 'to the proportion 
of their two ſums only,” without refpe&t to the other Compryſers, 
till they come 1n. | | rn ge | 

Obſerv. 7, That Compryſings led for real Debts, and debita fur- 
dz , remain as foxmerly'z ſo that Compryfings led; within year and 
day of theſe, . come not in pari paſſe with Compryſings. led upon 
theſe real Debts, ſuch. as Ground-annuals, Annualrents due upon 
Infeftments, as ſums whereupon Inhibition wasxaifd ; for clearing 
whereof, it is fit to know that debita find, are either when Lands 
are burdgnedby an expreſs Act of Parliament, which makes the bur 
den real, ' and to afle& the Ground againſt ſingular Succeſfors : 'Or 


+ 2, What is pay'd to. a. Superior as a part of his Reddendo, are like- 


wiſe dehitafunds ; and. do un like manner affe&t the Land. 


Osfero.' 8. That though Adjudications and Compryſings , have 
gnn_ the fame priviſedges - Yer where Adjudications are not led 
r quid fams, but are granted by the Lords, for compleating Diſ- 
poſitions and Kightsmade by the Party, where the Granter tefufes 
tocompleat the Righthimſelf; inthat caſe, ſuch Adjudicationscome 
Bot in par? paſſu upon this Clauſe, July 16 1675, Campbetof Ridgech 
dartra $3nart.” December 2 1676. Lady Frazer contra Cr editorsof the 
Lord 'Fre{er. $7384? 70 400 (EF 
f By 


of K ing Charles the jecond, 


75 Y this Af alſs it is Declared , That if the appearand Heir , or 
B any perſon to bis behove, ſhall buy in any expyred Compryſings, 
the ſaid Compry (ings ſhall be Redeemable by poſterior Compriſers frons 
the appearand Heir, or his Confident, for pazment of the trus ſums pay'd 
out by them, and that within ten years after the ſaid Right was ac- 
quar eds 


Osjerv. x. That thoughthis be a correftory Law, and ſo ought 
not to be-extended 3 Yet it is fo favourable , that the Lords ex- 
tended the ſame to Rights bought in by Eldefſt Sons, whilſt their 
Faticr lives, though the eldeſt Son cannot be pxoperly call'd in 
that caſe an appearand Heir , fince an appearand Heir is only he 
who can ſucceed ix hereditdtem jacentem; but the Lords would 
not extend it to the Rightofan Appriſing, bought by the Huſband, 
where his Wife was appearand Heir - For though the Lords 
found this reaſonable , yer they found the A& to be ric; Juris , 
and io would not extend it to this Cafe, except it could be alleadg- 
ed that the ſums were truly pay'd for the Wifes behove, and the 
Lands provided to her Heirs : and ſome doubt, whether Com- 
prifings botight in by the Tutors and Curators of appearand Heirs; 
be Redeemable upon this 4: and ſince their Pupils may oblige 
them to Diſpone the ſaids Rights to them, though the Compriſings 
were bought in-, 1n the Tutors and Curators own name, if they 
had as much of the Pupils means in their hands: It ſeems that by 
theſame Reaſon , the Pupils Creditors who * Compriſe o»me jus, 
hat was (ſtanding 1n their perſon , ſhould have the fame privi- 
le Je. 1 | 


Obferv, 2, Though this Clauſe runs only in favours of Appryſers; 
from which it may ſeem , that they are only allow'd to Redeem g 
Yet the Lords Decided Jarnary 9.1677, Hay contra Gregory; That 
a Creditor having an Infefttment of Annualrent , might Redeem 
from a Compryſer who excluded him 3 and it ſeems by that De- 
cilion, that any Creditor may have this Benefit as well as Com- 
priſcrs, ſince they may Compriſe - Nor are the ſtri& words of the 
AF to be conſidered 3 for elſe Adjudgers could not Redeem, ſince 
they are not nam'd in the AG. 


By this A& allo , not only the Appriling is Redeemabley 
but even Bonds granted. for the Sum thereafter Compriſed for, 
are.null, if the Appriſtng be ſatisf&/d asfaid is, ſo that appearand 
Heirs cannot make uſe of the Bogd ,- .or Inhibition upon it, 
and though a Diſpoſition was beught in by the appear- 
and Heir , before the AR of Parliament 3 yer ifthe Infeftment 
was taken after the A& , the Compriſing; was found Redeemable by 
the Act; for it is the Infeftment, and'not the Diſpoſition, whictt 
oives the Right 3 becauſe if a third party had been firſt Infeft, he 
had been preferr'd to the appearand Heir, notwithſtanding of this 
Diſpoſition: J=ly 21. 1671. Maxwel contra Maxwel, In which caſe it 
wasalfo found,that thogh the A bears,that expired Compriſings bought 
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in by the appearand Heir, ſhould be redeemable; Yet if the appearand Heir 
buy in a Compriſing #» carſ# , the ſame will be Redeemable if it 
expire whilſt he had Right to it fo that upon the whole: matter, 
It is obſervable, that even CorreQory Laws with. us, are to be-ex- 
tended in favourable caſes, fo far as ro make them anſwer the De- 
ſign of the Legiſlator, which 1s to help the 111 that was to be Cor- 
rected. | 

Obſerv. 3. That this Privileage 1s allowed to the ſecond Com- 
priſer', not only by way of Order of Redemption, but even by 
raiſing an ordinary Action 3 fo that if he raiſe that Action within 
ten years, the Lords will find the ſame ſufficient providing he 
has rail:d a Declarator , concluding Compt and Reckoning within 
the ten years, which the Lords will ſuſtain by way of Reply, being 
propon'd upon incidenter in the ordinary aQion for payment, June 
26. 1677, Kincaid contra Laird Abergeldie.. | 


Obſerv. 4. That theſe ten years run from che Infeftment taken 
by the appearand Heir , or ſome other publick Deed , as De- 
creets, &*c. Done upon the Right ſo bought in , elle the appear- 
and Heir might keep his Rightslatent for ten years, and conſequent- 
ly the Creditors could not Redeem, becauſe they could not know 


| them. 


It is fit to know that by our Law , Wodfets are either proper, 
or improper. A proper Wodlet is, where Lands being impigno- 
rated for a ſum , the Rents of the Land are accepted in ſatisfaction 
of the Annualrents of the Money, and that without any Reftrici- 
on upon either fide: and as to theſe Wodlets, it is by this AF or- 
dain'd, that the Wodlſetter ſhall be oblig'd upon offer of ſufficient 
ſurety by the Lender , either to quite his Poſſeſhon, or Reſtri& 
himſelf in his Poſſeſſion to his Annualrent, counting for the ſuper- 
plus: But this A& innovating the privat PaCtion of Parties, was 
found only to oblige the Wodſetter , to be countable from the 
Date of the Offer of Surety, and not from the Date 'of the 
Ad of Parliament, February 21. 1666 Lord Borthwick contra 
his Wodſetters, -But in this Computation the Wodfſetter 
is.to get Defalcation of what he hath depurſed upon Repara- 
tions, or hath loſt by Quarterings, or any other matiner of way. 
Improper Wodſets are theſe ,* whereby it is expreſly Declard, 
That the Wodſetter ſhall not. be lyable to any hagard of the Fruits, Ten- 
zents, Wars, or Troubles 5 10 that the Wodlſetter isto have Re-pay- 
ment of theſe, by and attour the: Rents of the Lands, which are 
Declared: to be Uſurary in time coming , and the Wodlſetter in all 
ſuch Wodfets taken fince the year 1649. is obliged to court for the 
ſuperplus, more than pays his Annualrent, and to impute the ſame 
protamo, in payment of hisprincipal Sum, 


Nota. - 


of King Charles the ſecond; 


Ota, This AF of Adjournment, 1s the firſt that I find in all the 4 CT 


preſent Impreſſion of the As of Parliament; For Parlia- 
ments were of old Diffolv'd, but now they are ordinarly Adjourn- 
ed, and the AQ of Adjournment is neither touched with the Scep- 
ter, becauſe it is an A& ofthe Kings, and He needs not touch His 
own Ads; nor isit Read in Parliament ; becauſe by the very Ad- 
journment the Parliament is difloly'd, and it being no morea Judi- 
cature, nothing can be Read in it. | 
But by the 12Par, Ja. 1. By the black 4s, I find that de manda- 
to domini Regis Parliament um ſuit continuatum nſque ad feſtum beati 
Joannis Babtiſte ſub premonitione, 15, dierum: Whereas though 
our Adjournments bear now no dayes, upon which Premonition is 
to be made ; yet when the King Adjourns Parliaments by Procla. 
mations, beyond the days to which it was Adjourned by Aﬀof Par- 
lament, He uſes to Adjourn them upon the Premonition of fourty 
dayes, and fifteen was too ſhort.. 


It was doubted, whether if the Day to which the Parliament was 
Adjourned by Proclamation was elapſed ,a new Parliament behoved 
to becalled ;Or if the current Parliament. ought to be Adjourned by 
a new Proclamation, notwithſtanding the. Day was elapſd; and 
it was fourd that it might be Adjourned; fince the power of Cal- 
. ling and Ditloiving Parliaments is the Kings Prerogative , and a 
Letter to this purpole from the King, is Regiſtrated in the Council 
Books 1a July 1683, 


— — 


- King CnarLEs 2. Parliament 1. Seſſion 2. 


pr 


| by the Rebellious Parliaments aboliſh'd ; and therefore 

are by this A# Reſtord to their »doubted Priviledge in 

| Parhament ( that is to ſay, to be a third Eſtate ) their 

Fundion, Dignities, and EStates ; but before this AQ of Parlia- 

ment, the Secret Council by their At in Jae 1662. Diſcharg'd 

* any Perſon to meddle with their Eſtates, or Revenues, in Obedi- 

ence to'a'Letter, direfed by His Majeſty; which gave the firſt rife, 
both to' that A& of Council, and this A of Parliament. 


_ By the-firſt AZ Par. 12. Ja, '6, King James had permitted the 
Church to be Govern'd by General-aſſemblies, Synods, and Pref: 
bytries .3 . Which-Ad was not exprefly abrogated by the 2 4&: Par. 


18.'Ja, 6. and therefore it is by this A& expreſly abrogated ; 


They are” alſo Reſtord to their Commiſſariats, 'and Quofs of Te- 
ſtaments 3 -but the preſent Commiſſars Rights are relery'd; and 
M mmmm 2 al- 


Piſcopacy having been Reſtor'd in azo 1506. Biſhops were ACT 


All 


64. 
& 


Io 


412 


> N w IE : \ 
& 2 
o 


| Obſervations pon the firl Parliament 


albeit they be Reſtored to the Superiorities z Yet Vaſlals having 
Entered by, or having pay'd to the Superiors for the Interval, are 
ſecur'd, 


Y this AR, taking up Arms (though in Defence of Religion ) 

| is Declar'd Treaſon3 and conform to this Clauſe, all going to 
Ficld-conventicles in Arms, was. Declar'd Treaſlonable 3 though it 
was alleadg'd that this was not a Riſing in Arms, fince every man 
went without knowing of his Neighbour ; for the Council and Ju- 
ſtices thought , that at this rate, a multitude of Arm'd' men might 
eaſily aſſemble; and the Levying War, or taking up Arms, be. 
ing imperſonally Diſcharg'd , it reaches every ſingle man 5 and 
though there were only one ſingle man in Arms , yet he would be 
ouilty of Treaſon, eſpecially after that Proclamation, for he knew 
not but others might be there, & zerſabatur in illicito. 


By this Act alſo , all acceſſion to the Suſpending His Majety , or 
His Suceeſors , or to the Reſtrainirg their Perſons, or inviting For- 
raigners to Invade their Dominions, is declar-d Treaſon, 


There is one Branch of this Clauſe which may ſeem hard, but was 
neceſſary, viz. Or put limitations upon their due Obedience 5 for 
the former age and this having invented new Treaſons, in affert- 
ing , they would own the King, in as far as He would keep the Co- 
wenant, or own Jeſus Chriſt; But reſerving ſtill to themſelves 
to judge, how far the King did {o,, they did by a neceſſary conſe- 
quence conclude,that they were no further oblig*d than they pleas'd, and 
ſo made themſelves in effect Judges above the King; than both 
which, nothing can be more Treaſonable : AndI remember that 
Sir Francis Bacon 1n his Hiſtory of King Henry 7, Tells us, That 
the Judges of England found Sir Robert Clifford guilty of Treaſon ; 
becauſe he ſaid , that if he &new Perkin Werbeck were King Ed- 


ward's Son, he would never bear Arms againſt him , though the. 


Words were alleadg'd to be only conditional; for they thought it 

a dangerous thing to admit avds and ifs to qualifie words of Frea- 

ſon, whereby any man mighr expreſs his malice, and blanch hisdan- 
cr, | : 

; The denying His Majeſties Supremacy , as it was then Eſtabliſh- 

ed, is declard puniſhable by in-capacity , and ſuch other puniſh» 

ment as 1s thereto due by Law ; But it had been fitter to ,Deter- 


mine that puniſhment , and from the words as it is now Eftabliſht; . 


It may be doubted, whether the Impugning the Supremacy, abſo» 


Jutely be puniſhable by this AQ, ſince the Supremacy 15 extended. 


by a poſterior A& ; 2iz, The 1 A& 2 Par. Ch; 2. But that 4& 
being only an Explication of this; all ſuch as Impugn the Kings Su- 
premacy abſolutely, are puniſhable, 3 oz 


From theſe words alſo , That they ſhall be puniſhable by ſach other 


pains as are due by Eawin ſuch caſes: It may be doubted, . what pu- 
niſhment is due to-ſuch as Impugn the Kings Supremacy ,. belides . 
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of King Charles the ſecond. Seſſion 2, 


incapacity ; and it ſeems they may be pannal'd upon the 129 and 130 
Ads 8 Par. Jas 6, | 

It has been urg'd» That all ſpeaking againſt the Kings Prerogative, 
3s only puniſhable by incapacity and arbitrary puniſhments, becauſe this 
Clauſe ſaycs, T hat if they Speak, Print, &c, againit the Kings Sn. 
premacy in Cauſes EccleſtaFick, or to juſtifie any of the aFings, 'or pra- 
ices abovementioned , they ſhall be ſo puniſhed 3- But 1o it is, that all 
rifingin Arinsto Depole the King, &c. are above-mentioned, Er- 
go, lay they, The ſpeakirg, or Preaching in Defence of theſe , is only 
to be ſo puniſhed; and they urge this from the Principles of Reaſon, 
and the practice of other Nations;and that excellent Law, ſ quis impe- 
ratori maledixerit; [16 g.tit,7.C. but this werea moſt abſur'dGloſs:tor 
certainly, if this Objection prov'd any thing, it would prove, that 
no words could inter Treaſon , which is exprefly contrary to the 
very AR, whereby all theſe Poſitions are Declar'd Treaſon , and 
conſequently all words whatſoever, which expreſs thefe Pofitions, 
are puniſhableas Treaſonz and it 1sfit to know that it isnor that 
very formula, or words, which are condemn'd, but theſe Pofitions 
are condemn'd, forelſe it were eafie to make the AR eluſory, and 
to evade it, by uſing other words, than the. words here ſet down, 
and the Analyfi; of that part of the AG 1s, that firſt the Poſitions are 
Declar'd Treaſonables 2, The ſpeaking againſt the Kings Suprema- 
Cc), and the Eccleſiaſtical Government, as now Efabliſi'd, &c. is 
forbidden, 3. The Plotting or Contriving any thing againſt the King, 
eonſequentially to theſe Poſitions, is Declar*d puniſhable by Forefaul- 
ture. 4. That the jpeaking, &c. agaznst the Supremacy , and the E- 
. ſtabliſd Government of the Church, is to be puniſh'd arbitrarly ; and 
the words , Or to juſtifie any of the Deeds declar'd agairft ly this 
preſent AF , areto be reſtrifted to words relative to the Suprema- 
cy, &c. mention'd in that Clauſe only. 

It is alſo obſervable , That the Impugning the Government by 
Biſhops, or the Kings Supremacy, are only puniſhable, if they. be 
purſu'd within eight Moneths, and Sentenc*d within four Moneths 
thereafter, and are only puniſhable by this Act, if it was done 
by malicious, and advif'd Speakingz and therefore itappears, that 
ſuch as were Drunk, when they ſpoke theſe words, are not punith2 
able by this AG;nor ſuch as are reputed fatuusand Fools,though they 
be not declared 1diots,or Furious: and yet it ſeems that all Writing, 
Preaching,and Prayers,and ſuch malicious E xpreſſionsoſtir up the people 
#0 a diſlike of His Majeſties Royal Prerogative and Supremacy in Cauſes 
Ecclefiaſtick,are puniſhable indefinitly,and that becauſe either the Law 
preſumes they. are premeditated; or becauſe of the great danger arifing” 
therefrom,and therefore it will have them puniſh'd as fuchzfor the A& | 
runs diſjunQively, Writing, Preaching, Praying,or advif'd and malicious 
Speaking. =, 


"is is the firſt AZ whereby Conventicles are Diſcharg'd, and ACT 


| in it they are call'd, Nurſeries of Sedition; But yet there is 
no penal San&ion againſt them in this AF, but by the 2 A# of 
the 3 Seſſ. of this Parliament, they are. Declar'd to be fineable in 
Nnnnn a 
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a fourth part of the yearly Rent,every Burgeſs being to loſe the priviledge 
of his Burgeſ-ſhip,and Merchandizing,beſide the payment of a, fourth part 
of bis - Moveables. | 

Obſerv. 1. I ſee by this A&# no Fine impoſ'd upon ſuch as live 
within Burgh, and are-not Burgelles. 


oObſerv. 2. By this A@ itis requir'd, That before with-drawers from 


publick Ordinances le paniſiyd,they muſt be firſt admoniſht by the Miniſter, 
before two Witneſſes, which is not obſerv'd. - 
 Objerv. 3. The Council are empower'd by this AF to impoſe 


-.ſach arbitrary puniſhment as they pleaſe upon With-drawers; But 


it is thought that ſuch general powers cannot extend to Life, nor 
Limb. 

Obſerv. 4. That theſe Acts are only to laſt for three years , and 
are by the 5 A& of the 2 Sef/, of the next Parliament, continu'd 
for other three years, and turther if His Majeſty pleaſes ; ſo that 
it isin His Majeſties Power to Diſcharge thele As, when He 

leaſes. 
F By the Lawsof the twelve Tables, privat and clandeſtine Meet- 
ings, under pretext of Religion, were Diſcharg*d; and the word 
Conventiculs, is oft mention'd in the Civil Law, + 1, & 3. ff.de 
collegiis illicitis Plin, lib, 10, Complains cf them as the Peſt of the 
Empire. In theſe Words, Her tempora ſerio docent magna monſtra 
talibus parentibus ali, nec quicquam in tota re-publica magis eſſe pernicio« 
ſum vid. de crimine conventicule Farin. queſt. 113. mjped. 4, There 
15a Proclamation extant in the Regiſters of Council,” in King James 
the fixths Reign,: Declaring all privat Convocations, without the 
King's conſent,and particularly Conventicles (which is the firlt time 
I ſee them nam'd in our Law)to be puniſhable as Treaſon ; Forco!. 
legia & conventicula permittere walde quidem eſt regale. Argen.art. 56. 
am. 37. 7 | 
s 

s hy AF appoints the Declaration thereto ſubjoyn'd, acknow- 

ledging the League and Covenant to have been unlawfully im- 
pofd, and not to have been Obligator, &c. To be taken by allperjons 
in publick Truſt, or Office nnder His Majeſty 5 and which ſeems to, 
be very ltrange, all Members of the Coliedge of Fuſtice are declar 4 
fo fall under this general; and ſuch as offer to exerce before they take 
the Declaration , are Declared to be puniſhable as Uſurpers of His Ma- 


jeſties Authority ; and this puniſhment is de faGo arbitrary, and is im- 


poſd by the Privy Council. 

This AG is extended to Baillies of Regality, by the ſecond AG 
of the 3 Sef. of this Parliament, and by a Decifion of the Coun- 
cil ; both theſe ARs are extended to Baillics in Burghs of Barony, 
though they beexpreſt in neither of theſe AQs; and that becauſe 
of theſe words in this At, axd all who enjoy any other publick Charge, 
Office,or Truſt within the Kingdom 3 which is (as all general Clauſes, 


ought to be) extended to particulars, that are of the ſame nature 


with theſe, to which the general Clauſe is ſubjoyn'd , and there 
was as great reaſon to extend this to Baillies of Burghs of Barony, as 
to Baillics of Burghs of Regality. By 
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of King Charles the ſecond, Seft. 2. 


By that AQ allo. (#«b as refuſe to accejt ©  frces within Burgh,are puniſſ- 
able by loſing their Burgeſſhip and they may be alſo;compell'd to accept, 
though the A& mentions not this expreſly 3 for by the Common 
Law, cives cogi poſiunt ad juſcipiendum wmunera reipublice l. ff.de de- 
cario + Bur with us they cannot be obligd to continue longer than a 
year, January 2. 1668. Wiljon contra Magiſtrats of Wueensferry. 


Though this AR of Parliament obliges all who are Privy Coun- 
ſellors,@*c. to take the Oath ofAllegiance and this Declaration; Yet 
His Majeſty by a Letter to the Council inNovember 1679. Declares 
thatibe lawful Sons and Brothers of the preſent King,are oblig'd to take no 
Oathes , becauſe of their preſumed Fidelity, and that Lozalty is their 
Trtereſt , as well as Duty, and upon this Ground it ſeems to be, 


that His Royal Highneſs had not formerly taken theſe Oaths as Ad- - 


miral, -We ſee likewiſe , that both the Sons and Brothers of Kings 
are Serv'd, not as Subjedts, but as the King Himſelf; and though 
they be Dukes or Earls, yet they take not place, as other Subjects, 
but as the Sons and Brothers of the Royal Family : and thus the 
Sons of Kings were call'd adminicula augu#ti, ſubſudia dominationis 3 
and in Sr. cMaithew , St. Peter affirms, that the Sons of Kings are 
exempt from Tribut z nor are they in Fraxce ever Subjected to any 
corporal puniſhment , or put to Death, wid, Le Bret. Tit, des en- 
fant & freres du Riy, & leur Prerogatives, Andthey are exem pt- 
ed by the Parliament 1681. from taking the Tef, 


+ % 


| Peace , to aflift ſuch as are Robb-d , or Oppreſt in taking 

back their Goods immediatly upon intimation, and to reſtore 
them within fifteen days 3 or otherwiſe to be lyable : but the 
word i-1-ediatly does reſtrict the AR ſo, as that Sheriffs are not 
thereby empowered after along interval, to bring back Goods, or 
make fach Intimations, or raiſe the people for concurrence ; and 
therefore the Gentlemen of Caithneſs were found lyable in a ;Spuit- 
zie, for Robbing, and away taking an Heirſhip out of Strathraver; 
though they alleadg'd that they were Convocated, and Com- 
manded by the Earl Caithneſs ſo to do , he being Sheriff, and Ju- 
ſtice General 5 and they conceiv'd that they might have been pu- 


niſhable if they had diſobey'd; which Defence was Repell'd ; be- 


cauſe though that Convocation was fince this A&, yet ſolong a 
time having interveen'd, the Sheriff could only have proceeded vis 
ordinaria, | NN > | 

It may be deubted from this AQ, whether when any man com- 
plains of Opprefſion, as that a Robber, or Neighbour fits violent- 
iy down upon his Land 2 The Sheriff and Countrey are not"ob- 


igd to concur by this AR, fince the A& ſeems to be reſtricedto' 
the way of taking of Goods, though it ſpeaks generally of oppreſ- 


ſion , and I think theyare lyable in the one caſe, as well avinthe 
other 5 and this aſl being a permahent A& , is more eaſily re- 
drefſd. | : 
6 Naonnn 2 | By 


His excellent A& does appoint all Sheriffs and Juſtices of 4CT 
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Obſervations upon the firſt Parliament 


By this Ac likewiſe, the Heretors , Wodſetters and Fenars with. 
in the Paroch where the Goods are found to have been Diſpoſed , or 
ſparpelled, are declar'd ljable for the value of the Goods; but trom the 
context of the AQ it 1s clear, that they are only lyable ſubſidiarly, 
In caſe the Goods cannot be otherwiſe recover'd, | 


The words Fodſetters, and Fears, needed not to have been 
ſubjoyn'd to Heretors, for both theſe are Heretors: Butit ſeems 
to have been more neceſſary to have added Literenters ; fince it was 
juſt that men who are Liferenters ſhould be lyable ; for a Father 
may put his Son who'is minor in Fee , and reſerve the whole Life- 
rent to himſelf , or a perſon of quality may Marry one who Life- 
rents the whole Paroch, and; ſo this Kemedy becomes ineffectual ; 
becauſe the At mentions not Literenters, and 1n ſuch caſes, Life- 
renters are found not tobe comprehended, November 14.1679, Mi- 
niſter of Morum contra the Lady Beanſtoun, 


By thisA& ſuch as KP, Slay, Hurt,or Mutilat the away-takers,or their 
#ſſociats in projection of their Goods,are Indemnified. 


Obſerv, That all who kill in ſach purſuits, are not Indemnifi'd ; 
but ſuch only whoſe Goods are taken , or who are oblig'd toriſe, 
for elſe ſuch as had privat Grudge, might upon that Grudge follow 
and kill; but yet it ſeems juſt that if men were defir'd , though 
not oblig'd ; or if Gentle-men being in the Houſe when Rob- 
bed , ſhould purſue and kill, that they ſhould alſo be indem- 
nitrd, 


This At is generally fo well conceiy'd, that if it were well pro- 
ſecuted, as that it alone might fettle the Highlands, 


His Revocation ſeems to be very ill conceiv'd , for it had for- 
got the Lands of the Principality , which are ſtill compre- 


| hended under all other Revocations3 and therefore the Parlia- 


ment thought fit to add this to the Revocation; and if this be va- 
lid, there needs no Revocation under the Kings Hand ; but an 
AR of Parliament ſhall be ſufficient without a Revocation. 


It is likewiſe obſervable from this At, that the Parliament qua- 
lifies the Kings Revocation, # ſua far as His Majeitie Revocks alt 
Deeds done by His Father , by Declaring, that ſuch only are Renock- 
ed, as were wade againſt the Laws ſtanding in force , before the Tear 
1637, For otherwiſe all Deeds done by the Jate King , might 
have-'been challeng'd upon that Head of vis & metus exprelt in this 
Revocation ; but however, Ads extorted, vi majori, either from 
King or SubjeR ,. are null zpſo jure by the Common Law, without: 

he | | | any 
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of King Charles the ſecond. Seſſion 2. 


any ſpecial Revocation ; but. Revocations are naturally only ex» - 
tended. to Deeds done in Minority , but not to. Deeds extorted 
ui majore; though this Revocation comprehends both, 


Wi the Clergy ſubmitted their Rights to the King , both 4 CT 


the Submiſfhon; and Decreet Arbitral provides , - that the 
Biſhops awd others of the Clergie, ſhould enjoy the Fruits and Repts of 
their Benefices, as they were Poſſeſſed by them- the time of the Submiſſt- 
0x 3 and-therefore by this Act it 1s Ordain'd, That any Y alnations 
of Teinds,, whereof the Biſhops aud other Benefic:d Perſons were in 
Poſſeſſion , either by Leading, Drawing, or Rental-bofts ſince the year 
1637. ſpould be nul[: ' and yet this Priviledge is meerly perſonal in 
favours of Church-men 3 for by a Miſfive Letter from King. Charles 
the Firſt, the 9 of May 1534. It is Declar'd that this Favour ſhall 
not be extended to the Tackſ-men of Biſhops , and other Church-men, 
they being Laicks, but that during theſe Tacks the: Heretor may lead, 
he finding Caution; and accordingly a Valuation was ſuſtain'd to 
Fames Hamilton of the Lands of Hetherwick againſt the Earl of 
Roxburgh , the Biſhops Tackſ-man of the Tiends of theſe Lands; 
though it was alleadg'd there, that the Submiſſion and Decreet 
Arbitral -having no ſuch quality ; | but the Tiends whereof they 
were in poſſeſſion, being abſolutely referv'd, no poſterior Letter 
could have prejudg'd them, and it *was a great prejudice to them 


417. 
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to.have their Tiends valu'd during the Tacks, for this could not _ 


but leſſer the Tack-duty and the Grafſoums. 


In this Cauſe it was likewiſe doubted, what way theſe Tiends 
ſhould be valued during the Tack. _ | 


NYOvyernment belongsto the King, and Property to the People; BB”) og» 


Yet ſince the publick Intereſt muſt over-rule the privat,all be- 
ing (ti]] preferable to.any one : Therefore Government does ſo 
far Influence Property ; that all Lawyers are of opinion, that the 
Prince may, for a juſt Cauſe, invert or take away Property. res pri- 
vatorum auferre & jus alteri queſitum tollere > and thus we ſee that 
the King may make a Cittadale upon any mans Ground,-paying 
the juſtprice, &c. And ſometimes he, may throw down the Houſes 
of Suburbs , when there is either actual War , or fear of War, 
in wbich Towns may be belieg'd, ſo that He is the fole Judge of 
this jſta canſe, by which Property may be inverted 3 and amongſt 
_ Other juſt Cauſes, one is the procuring of Peace amongſt the Sub- 

je&s 3 for procuring whereof , the Prince may remit both the Ci- 
vil and Criminal Reparations, due to SubjeRs that are wrong'd 
during the;time of the War, Qui. ib. 2. obſerv; 56, & 57. Bue 
with us, general Indemnities are ordinarly. granted. in Parliaments, 
wherein certainly all privat intereſts may be Diſcharg'd, becauſe 
every privat man is preſum'd therein to be bu 8 : and this 
AR of Indemnity is one of the moſt full and formal. that ever we had, 
and 1n it, all ſach are Indemnifi:d, as afted by vertue of the pub+ 
Ooooo lick 
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lick pretended authority of theſe timgs 3 and'though an order be 

neceflary- to be produc'd , in cafes where Orders uſe to be given; 
yet the benefit of this Indemnity” was extended to ſuch as were in” 
Arms , though they could prove no Orders, fince Souldiers uſe 
to get no written Orders, except it were offered to be'proven by 
their Oaths , that they had no Order , or that they converted the 
Goods purſi'd for to their own privat uſe" February TY. 1665, - 
Murask contra Gordon: and that any promiſes made to reſtore ſuch' 
Goods , did not bind after the Ad of Indemnity 3 though'it was 

alleadg'd that the promiſe did Innovat the Debt , from a military, 

to an ordinary Debt ; becauſe the Lords thought that that promiſe 

might have been given, and emitted upon the Suppoſition , that 

the Souldier thought himſelf lyable before the Indemnity 5 and 
therefore the Lords found him not lyable, notwithſtanding of the 

promiſe , except it could have been proven, that he apply'd the 

Goods to his own uſe, or that he wanted a warrant. 


Sometimes alſo the King does by His Proclamation, grant gene- 
ral Indemnities, as He did in 1666, and 1679. to the Weſtern Re- 
bels; but in this caſe it was controverted,, whether ſuch as had 
Robbed privat mens Horſes , were lyable in Reſtitution, notwith- 
ſtanding of that Indemnity; and it wasurg'd that they were : Becauſe 
I. What ever might be alleadgd , where the King had once ac- 
knowledg'd Rebellion to be a pretended Authority & ſpecter: bel. 
I; , by exchanging of Priſoners, and making of Truces with 
them , &*c. Yet here there was not even thoſe pretexts , and fo 
they were only to be conſidered as a Company of privat Robbers. 
2, Even this A Indemnifies only ſuch as afed by vertue of pre- 
tended authority ; Therefoce fince even the Parliament did not 
Indemnifie ſuch privat Robbers , much leſs ſhould they be ſecur'd 
by Proclamations. | 3. Whatever an Ad of Parliament might do, 
becauſe all perſons injur'd were therein repreſented 3 * Yet thoſe 
Proclamations were but general Remiſſions, and no Remiffion could 
prejudge the Party injurd of his Reparation , and Aſiythment. 
4.. This would incourage all Rogues to be Rebels, that they might 
robb, and thereafter be enriched by an Indemnity : Whereas on 
the other hand, it would diſcourage them both from Rebellion and 
Robbery ; ifthey knew they behov'd to be (till lyable in Reſtitu- 
tion; and though the King did remit vindifam publican & priva- 
fam , by this Proclamation 3 yet that windifa private was not to 
be interpret damnage and intereſt ; but that Revenge 'and Crimi 
nal Action, which any privat party might purſue without the King, 
and vindif 1s (till contra-diſtingrfiſhed from damnnm & ioferefſ 
5. When the Law allows to the Prince a power to'remit and dif- 
charge the Damnage done to priyat parties, in contemplation of a 
publick Peace: Lawyers acknowledge that this can'only be done, 
if Peace. cannot otherwiſe ocur'd 5 for otherwile- publick 


be 
Peace is none of theſe juſt Cauſes, for which Property can be in- 


yerted ; 


of Kitt Charles the: ſecond. &o, 3o 


. .verted ; and therefore any ſach Indemnity after the Peace is E24- 
VWiſhed, cannot, prejudge privat Subjects, as to their Reſtitution as 


Gail: expreſly Declares, abjery 56. unuh, 6, 


—_— MM TRY —_— YT” 
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7 2 [ſhops being reſtored in the former. Seffian of Parliament, 
| the: King does in this At Declare, That Be will maintain 
"7 FT and preſerve that Government in the Church , and not give 
any Conviyance to the prejudice thereof in the leaſt; and fo 
all Indulgences are. from this ſtill urg'd ta be contrary/to the Royal 
Promiſe, and the publick Faith, 


'  'By this AR Miniſters abſenting themſelves without a lawful ex- 
-cuſe from the Dioceſian 'mgering, or not concurring in theChurch- 
diſcipline, when required by the Arch-biſhop, are to be Suſpen- 
ded till the next Diocefian meeting, apd if they conform not then, 
to be Depoſd; and though this be defign*d chiefly againſt the 
Non-conformipg Minifters3 Yet it has been repin'd at by ſome: of 
the Epiſcopal-Clergy , becauſe the Biſhops have by 1t a power to 
Suſpend by themfclves; and by the prefent Diſcipline ofthe Church, 
'the Biſhop may Depole by himſelf, without the concourſe of the 
Clergy, even in the Diqceſian meetings, though he- uſually takes 
alongs with him the advice of the Miniſtry. 

In this Aq with-drawipg from puhlick Worſhip, as well as keep- 
ingofConventicles, is Declaredto be Seditious; and therefore each 
Heretor with-drawing , loles the fourth part of his years Rent; 
each Yeoman., or Tennent may be fin'd, not exceeding a fourth 
of his free Moveables 3 every Burges is to loſe his Freedom , and 
may be fin'd in a fourth part of his Moveables :. and the Counell 
have by this AR a yery full and undetermin'd power, to 
inflit Corpora}, befide the former puniſhmentsz But it ſeems that 
none of thoſe Puniſhments cah be inflited upon With-drawers, ex- 
cept where they have firſt been admoniſhed by their Miniſter in 
preſence of two Witneffes ; But fince the Miniſter ofthe Parach 
is not here ſpecifi'd , it was thought that perſons might be fin'd af. 
ter an Admonition , given by any Miniſter appointed by the 
Privy Council, or Prefbytry. | 

This patt ofthe A(t is not expreſly abrogated ; bf the Fines are 
altered by the 7 A& of the 2 Seff. Par. 2 Ch. 2. By which every Pro- 
. teſtant With-drawer ( whereas this A& extends' both to Papi 
and Proteftants } is to be Fin'd thus, ©#s,. an Heritar in he ide 
pert of his yvalu\d Rent; a Tennent in fix Pounds Scots; a@0 
tar in fourty ſhillipg Scots 3 every perſon above the -De- 

ree of a Tennent, but having no real Eſtate , intwelve 
Pounds; Every conſiderable Merchantin twelve Pounds; Every in- 
Oooooz Oe feriour 
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feriour Merchant, and corfiderable Tradef.man in fix pounds; an "i 


the other Tihabitants withm Burgh mn fourty ſhilling ; and. His 
Majeſties Privy Council is by this laſt *A allowd'totorce all'who 
ſball with-draw from their Paroch Churches for a year together, 
to give bond that they ſhall not riſe againſt the King, nor His An- 
thority, and'to banith or ſecure them'1n caſe of refuſal : Whereas 
by this firſt. A&, there is a_ general power_given tothe Council by 
the Parliament; to do every thing that they ſhall find: neceſſary for pro= 
Curing obedience to this A&, and putting the ſame 10puntinal Execy. 
#02; upon which Clauſe was founded the Councils putting Hete- 
tors to give Bond for their Wives, Tennents, and 'Servants keep- 
ing the Church 3 for fince the: Parliament might have exated ſuch 
a Bond for that effe&t, it was thought the Council might, ſince 
they have by this Clauſe a-Parliamentary 'power. | | 


By the other AA alſo it is appointed , That the fame ſhall conti- 
»ue for three years, except His Majeſty ſhall think fit it continue longer, 
and it was thought, that this power of Fining might-be continued 
by the Council , without any new expreſs Order fromthe King, 
fince His Majeſty did not Command -the contrary : as alſo upon 
this Clauſe was funded the Indulgence 1679. The Parliament ha. 
ving put it in His Majeſties power to puniſh With-drawers, or not, 
as he thought fit, after three year$were elapſed. - 


| His Actis Explained in the 5 A@ of the former Seſſion. 


bf Bo - AR againſt ProteRions is Explained fully in the A& 47 
Par. 11 Je. 6. * 


His A@ declares the King to have the only Power of Calling 

' or Diſſolving Synods 5 and that His Majeſty has not only a 

Negative Voice in ſtopping Ads to be made in ſuch $ynods, but 

even a Negative, in not ſuffering any thing to be Treated or De- 

bated there, except what is containe in his Proclamation, or [n- 
ſtruQtions. - = 


This meeting of the Church , is with us call'd a Convocation; 
though it be hereonly call'd a Synod z Nor can itbe deny'd, but 
that the Emperors did of old call the Synods, and the formule was 


 Fiſum eft mibi & juſſi. Thus Fuzeb, Speaking . of ConStantine, 


ſay&s, Cur er varia loca exorirentur inter Epiſcopos diſſentiones, ipſe, 


ſen communis Epiſcopus 4 Deo conſtitutus Synodos - miiniſtrorum Dez 


zndicebat, And thus Leo writingto the Emperor Theodeſins, ff pictas 
weitra ſuggeſizoni ac ſupplicationi dignatur annuere ; ut intra ltaliane 
baberi jubeatis Epiſcopale Concilium cito poterunt onmnia (candala, que 


 #n perturbationem totins Eccleſia ſunt commota, reſecari, 
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g" His AB Explait'd it the ro 58 Par, 4 Quicen Mary, and" C7 
6. 


3 Y this AR all Stronig-waters are Diſcharg'd to be irhported, un-» y © 7 


derthe pain of Eſcheating thereof, .. becauſe it ;prejudged the. 
( | bS CLIT « > KEY Fa . b 
Sale of Barley, which is the:great Native Commodity of this King- | 
dom: Bur yet by the ſecond A@ of the 4. Seſſion of the 2 Par. Ch.- 
2. Alltheſe Ads againſt ſtrong- waters are Reſcinded, and an Im- 
poſition thereon is impoſed 3- but yet it; was thought, by the Coune, 
ci, that notwithſtanding of that laſt A, His Majeſty might by His 
Prerogative in the Ordeting apd Diſpoſal of Trade with Forraign- 
ers, aſſerted by the 27 4@ of this Seſſion of Parliament, Diſcharge 
again the Importation of Brandy , and other ſtrong-waters, and 
accordingly a Proclattiation was iſſued! out , Dickaiding thern 10 
eMarch 1680, andit was urg'd that the Parliament thought that 
the King might Diſpole upon thele, againſt an expreſs Att of Parlia- 
ment 3 for though by this At the Importation of thembe abſolute- 
2 Frm Ln _ Yet the King had before the other AR allowed 
the Importation of them ,- and the Parliament in the; Narrative of 
_ this AR, Declares That the King had done this upon good . Conſtde- 


rations, . 


7» 


"THis At. for preventing the fraudulent. mixtireof the Firſet ACT 


S fort:of Tir with baſer Mettle, has ordained the Peutherers 
to put theit Name, with the Thiltle, and the Deacons Mark upott 
their Work, and thar the faine be as fiheas the Peutherof England, 
marked with the R ofe.: - -. p 2.13 T4 
It may be' argu'd that *this AQ dots 'not hinder alf mixture of 
144d arid Tin, for one pourid of Lead niuſt heceffartybe mixt with 
to: pould of Pitit WHO WO 2 0 

The Peutherers and Plumbers are with us under ohe Deacon, 
we. had no .:Plambers till "of late 3.: our Peutheters:bf old Hay- 
ing been--owr :ohly Phymbers; but now it is pretended from: this 
A&;. and upon: other grounds; /that the Peutheters ſhionld rior wort 
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ry? 


- > fards*victiih- 200 merks, 6id- not excerpt the 1f1ehbers of the 


ſams due'to Merchants, Cooks, Vintners, acid: others/In'Biitdhidfilr 
Furniture taken off from them , by ſuch as dwell not within 


Shire) where co" Firnivare *vwas wakerl ff; 1802pHef] y exe pn 
[tom this. At 4 / and*becaule this A@winted wiSah@ton of Penal- 

3t54/ thereforeby'tliat ſcveneenth Keciets; the ClerlvoCuhipitk IVt- 

© Qairied noe-0o preſerny/7 paſty wy vvvit-but hy faodſPiN £6 H6#/ pb 
$I bee 


Ppppp 


Colledge of Fultfes ;- and! therefore by the. t6'Werkclt of the XF - 
-for Regulating the'Seſfion, Cauſes belonging revthe Members) uf 
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ACT 


I'O, 


ACT 
IT. 


ACT- 


ACT 
T3e 


becauſe this AQ of Parliament ſayes, That the Lords ſhall not paſs any 
ſurh Advocations far Cauſes which may competently be . decided by infergs-, 
our Judges; Therefore it isordained by the 16 Article; foreſaig, : 
That when the Lords paſs any ſuch Adwocations for ſums within two 
hundred merks, . they ſhall write upon the back of the Bill, that the Lords 
have found ſufficient ground why the Cauſe ſhould not be purſu'd in the 
firſt Inſtance, before the Inferiour Judge; and this was done to. 
proper any miſtake, and to cauſe this AR be carefully Ob- 
crv d. 


T* At is formerly Explain'd in the 6 A# of the 23 Par, 
i. Fa; 6o | | 


| Exportation of Money being Diſcharg'd by many As, 'as 
4 7a 3Par.x 4 8.Fa it Par,6 4& 84.For making theſe Atts effeQu- 
al. By this A& every Skipper and Merchant is oblig'd upon Oath 
to Declare before the Thelaurer, Theſaurer-depute, or ſuch as are 
appointed by them, that rhey ' ſhall not carry abroad any more 
Money than is able to make their Expence to the next Port, ay 
to reveal, either before, or after the Voyage, any who does, and 
that a Book ſhall be keeped in Exchequer bn that effet; but this 
AR is riot exaRly -obſery'd. THY To os el | 


Becauſe by the 4o 47 Par. 6 Q Mary, The carrying of Viiwals; 
Tallow, or Fleſh ont of the. Countrey, ' was then Diſcharg'd under 
the pain of Eſcheating the ſame , Victuals having been then ſcarce; 
Therefore by: this A it is Declared lawful to Export Corns, when 
the Mheat is under twelve pounds, the Bear and Barly under eight pounds, 
Oats and Peaſe. under eight merks the Boll, and alſo,. to Export 'all 
fort of barred Fleſh for nineteen gears, free from Cuifom: and Bule 
ion, but the Cuſtom and Bullion here impoſ{d upon Corns Exported, 
is abſolutely diſcharg'd by the 14 4 Par,2 Ch. 24 . .. 3 
--- Ft may be obſerv'd from the former A& of Q. Mary. © That Skip- 
ers: are. not [regularly lyable for Tranſporting Merchandiſe, . fore 
badden by Ads: of Parliament, except the SanQion::of the A&tdo 
expreſly ſtrick againſt them 3 fince that AR is appointed tobe lex> 
tended to Maſtersand Skippers, as well as Owners of the Goods 3 


Import it 3- for 46,extend an AR, ;or.any thing elſe; : is tocarry/it bt- 


JJ. ,21(1£::,219M 07 2:7b 2ra0t 


»Ocl qqq75 | 


—_ 


of King Charles the, ſecond, : Seſſion 3 


that allProhibitedCommodities be brought in for the ad vantage they 
get by their paying Cuſtom , and for conniving at the brioging 
them 1n. 


BY this A& there is a great Cuſtom Tmpoſed upon Vieualbrought 
from [reland , But thereafter by the 3 A& 3 Seſſ. Par. 2 Ch. 2. 
Importing of Iriſh Yi&ual is totally diſcharged. | 


His A& is formerly Explain'd in the 63 A@ Par. 11.7. 6. But 

it is further obſervable, that by this*'A it is Declared 1be Duty 
of all Sheriffs, Stenarts,and Baillies of Regality, to cauſe apprehend all 
Rebels , - and'to count for their Eſcheats, and to puniſh all the Conttm- 
mers of His Majeſties EAmbority, and this is Declar'd to be, both by 
Law and the nature of their Office ,- a Duty incumbent to them 3 
and therefore it is fit that Sheriffs and others advert to this. 


Ces AR Ratifies by miſtake the 4 4 Par, 6 Ja, 6. But the 4@# 
that ſhould have been cited, is the 74 Att of that Parliament; 
This Act Ratifiesalſo the 1 68 4G of this 15 Parliament, but it ſhould 
have cited the 268. | (23265 | 

The AR itſelf provides for the maintainance of Beggars and Ma- 
nufaQures ,, by putting the one in the other 53 but the At was 
never obſerv'd, though 1n it ſelf it be a very excellent A. 


T Heſe Aﬀts are Explain'dinthe 96 A@ Par. 6 Ja. 4. Brit for fur- 
ther clearing of the AR 16, Tt is fit to know, that though 
Coals wete forbidden of old ro be Exported by the 84 A# Par 9g 
Q. Mary z.. Yet when they grew more frequent, they were allow- 
ed to be. Tranſported, and Cuſtom and Bullion is put upon them, 
©iF. Two ounces of Bullion for every four .Chalders Coals, as is 
clear by the 37 Ad Par.1 Ch. 2. and by this A the Culreſf Chal- 
der. is Declared to be the meaſure by which the Cuſtom and Bullion is to 
be Exaied ;, becauſe 4s'I conceive, "that was the leaſt of all!Chal- 
_ ders: The-Loth4un Chalder of Coals being generally a third more; 
"but thereafter Bullion being only ImpoFd upon Goods Imported; 
Coals do now pay no' Bullion , for Exporters pay no Bullion, and 
there are no Coals Imported to this Nation. © © 2 


"> He keeping Mercats npon Sunday was 'Diſcharged,, [122 AF 
:'F, *Pa#c 12 J4.6.: and by this A@ they are: Diſcharg'd tobe kept 
1 'Myeatlay , or Saturday, leſt people: might>be oblig?d to, Tra- 
7 -3nid trom' Mercats on the Sabbath : + (But-by that: 4d ix: was 
A & that rhey*Mould keep them upon'any other Day; 'not 
La, Bt Mercit-Day'6fthe next Burgh; .which proviſion is favours 


appoint 
beimg* &X 
. 'of pes Burgh was YI} forgor here; vide the: Obſervations. upon 
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PF this Act cls Hilitia of 26000 Foot,.2pd 2000, 


# 


- 


| \ | X "WE: ? | ; Td Ba IF 3 
"Obſervations upou the firſt Parkmment” 
=His AT is formerly Explain'd'in the Obſervations upoir the 47 
48 Par. 3 74.6. and the 7 A& 3 Se, r Par. Ch, 4. - 


Tas AR is Explain'd in the 62 AZ Par. x Seſ 1 Ch. 2, 


| His Act is Explain'd in the 25 A& of thei Seſſ, Par. 1 Ch, 2, 
T* Biſhops having conſented by this Act to the Impolition up- 

L on themſelves, in favours of Univerſities , it /is Declar'd, 
That this Aff ſhall be no preparative for laying on any. burden upon the 
Clergy hereafter , without their own conſent ; . From which it may be 
argu'd, that though all the reft of. the Parliament ſhould conſent 
to an Impoſition upon the Clergy , yet that would not be. valid, 
except they themſelves conſented to it, thoughthe Impoſition were 
carry'd by plurality of Votes; but this Inference/js not, conclu- 
dings for the Parliament is a Collective Body , Compoſ'd of the 
King, and three Eftates, 1n which the. major part determines the 
reſt; - and if this. were granted to the Clergy , they being but a 
third Eftatez every one of the other two k(tates might pretend 
thelikez and ſo each Eſtate ſhould have a Negative as well as the 
King : Whereas. ,not only Craig has Determined that the Parlia- 
ment; may make an Act, without the conſent of any one of the 
States, having ſtated this queſtion expreſlyz But we ſte that the 
Burrows having unanimouſly diſſented from the 5 AR of the 3 Seſ- 
fion of the ſecond Parliament, concerning the Priviledges of Burghs- 
Royal, the ſame was notwuhſtanding paſt in Paxljamenit, and we 
all remember the memorable ſtory of the Burrows, riſing and leav- 
ing the Rebellious Parliaments 1649. before the Parliament paſ- 
ſed the Act fog allowing the value. of 4nnualrents, whereupon a wors 
thy Peer faid,, that ſince they bad fitten ſo long without the Head, 


they might well enough ſit without the Tail, _ 


Y the 14 A& of the 1 Sefs. of this Parl. the Annuity,'of 40000 

- pounds. Sterling being granted to His Majeſty, to be uplifted 
out ofthe Exciſe;in. manner mentioned in the ſaid AG; by this 47 the 
propertion ofthe fajd Exciſe is Regulated, and laig' oniipor the feve- 
ral Shires and Burghs accordingly. OT OR 
Nota. This is the only Act —. 00 I find the word Ghitvances, 


bliſh'd, - whidh:-was found not to take off rhe, Qbhoatipn of 


"nin berwixt -60;and:16 - according to.the ancient: £6 
rerdi og. anc whenealled for. ,;This Act declares, That 
if Ft Molfly. eve further wſe for their ſervice, 9 e..rea 

| iow) mur betwixt ſixty and fixtern:,, 10 japan hazang there Lives 
md-Fortunes , a they ſhall be:cal{ d:for by His. M je: q And thoyph 
it be pretended , that at leaſtthey cannot be Galle bewpixt fixty 
and ſixteen by this Act, without ati expreſs Order from the King : 


The words running, Wher call'd for by His Majeſty, without adding 
'ﬆ the Council 1n this Clauſe, zag tA the former iramediat Claule 


of King Charles the ſecond Seſſion 3, 


of this ſame Act, and which ſhews that this was defignedly omited 
11 this Clauſe z yet we ke that the Council doesca)l tothe Hoſt all 
betwixt fixty and fixteen, without expreſs Warrand from the King, 


and that the Juſtices fine ſuch as are abſent upon theſe Proclamati« 


ons3 and which is very juſt , becauſe the King 1s {ti]] preſumed tv 
be in the Council fiF7one juris, they Re-preſenting by their Com- 
miſſion His Royal Perſon, and we ſee by many Inſtances, that 
Rebellions may riſe before any ſuch Warrand can come from the 
King. | > 

By this Act it is Declar'd, That theſe Forces ſhall be in readineſs, 
as they jhall be call'd for by Flis Majeſty, to march to any } art of His 
Dominions of Scotland, England , or Ireland , for ſuppreſſing ofygany 
Forraign Invaſion , Inteftine Trouble, or InſurreFion, or for anyOther 
ſervice , wherein His Majeſties Honour, Amhority, or Greatneſs may 
he concerned , Which Clauſe was much excepted againſt by ſome 
in the Parliament of Fxgland , as if Scotland had thereby defign'd 
to Authorize the Invading of them ; * but it cannot be properly ſaid 
to be an [nvading of them, if we be call'd by the King3 and the 
Calling of SubjeCts etzam extra territorium is inter reſervata principi, 
and a jult Right of all Kings, as 1s clear by Caſtal. de Imperatore queſt. 
57. #um, 57. And the Subjects of this Kingdom have been oft- 
times fined , and Fo:efaulted , for not attending the Kings Hoſt 
when they were called to Invade England 3 nor could any War 
. bemannaged, or Rebellion ſuppreſt, even in the juſteſt Caſes, with- 
out this. 


BY this 4, the Ordering and Diſpoling of Trade with Forraign 
Countreys, is-Declared ts be Hjs Majeities Prerogative, and 
though it be alleadged that this AF was only Delign*d as a power to 
His Majeſty,for the better Debarring Engliſh Commodities, whereby 
to brivg both the Nations to an equal ballance of Trade 3 which 
Deſign was ſaid to have been then repreſented to the Parliament, 
as the only Motive for making this AF, and that ifthis were allow- 
ed in its full extent, our Kings might by Debarring us from Iron, 
Copper, Timber, Spices, and other neceſfars, force us to any Con- 
deſcendencies, or might by this Prerogative, grant Monopolies at 
their pledfire: Yet I ſee not how this Gloſs is conſiſtent with 
the general words of the AF , or with our Declaring that this by 
the Law of Nations, belongs to all free Princes: Or with-ſubſe- 
quent Parliaments, allowing the priviledges granted tothe Fiſhing 
Company, the prohibiting of Brandy , and other ſtrong Waters, 
and. ſeveral other things, which are founded - ſolely upon' this 
AR TR | ah WY 

It may be Debated, whether under the word Forraigners,, the 
Engliſh may be comprehended, - fince weare not Treated by them as 
Forraigners in the point of Succeflion, it being frequently. decided 
. amongſt them, :that the Scots may, ſucceed to Heretage in Eng/and, 
. notwithſtanding of their Statute, debarring alibz. natos 3 and why 
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ACT 


- G that the 5000''ars' to meet the number of 176 dayes, ' becauſe 


| Obſervations upon the ſecond Parliament 


then ſhould they be repute as Forraigners to us in the matter of 
Trade 3 and this were indeed ſolid Reaſon for both Nations, but 
fince the Ergliſh debar us from their Plantations, and look upon us as 

Forraigners in the point of Trade, it is juſt that we ſhould give them 

the ſamemeaſure. | | 


—_— .a__ 


4 
King CnarLes 2. Parliament 2. Seſſion 1. 


[ 1s obſervable, that in all the Seſkons of this Parliament, the 
particular day of the Month whereupon the reſpe&ive As were 
paſt, is ſet down, and yet ſince the At are to take effect, 
not from the paſſing , but from the publication, asis clear by 
the 3 A& ofthis Parliament, it would have ſeem'd more rational to 

have ſet down the day of the Publication; To which nothing can, 
be anſwered, but that the Laws are preſum'd to be publiſh'd the 

day they were paſt in. Innoformer Parliament the day is ſet down, 

but the whole Parliament is ſaid to be held upon ſucha day, and the 
old uſe was, that the Articles prepar'd all the Acts, - and they wereall 

paſt in one day. | 


6 Row A Declaring the Kings Supremacy inEccleſiaſtick Cauſes] 
is formerly explain'd in the Obſervations upon the 2 A# Par. 
18. Ja. 6. | 


T is obſervable from this AQ, that the Militia 1s come in place 
Is the old Weapon-ſhowings, and that there being 20000 Foot, 
and 2000 Horſe granted as a Militia, by the 26 A@& 3 Seſſion of 
the firſt Parliament , which does fſpecifie the particular 
proportion of Horſe and Foot, to. be given by every Shirez It 
might have been thought, that theſe proportions could not have 
been altered but by the Parliamentz and yet the King and Coun- 
cil having Converted the Foot of ſome  Shires unto Horſe, 
ſeems tobe founded upon the laſt Clauſe ofthe former A#; where- 
by His Majeſty 1s intreated togive DireCtionsto His Privy Council 
for mannaging of that whole affair, as His Majeſty ſhall think 


fit which AQs of Council,and the faid alteration of the proporti- 


ons,.are hereby Ratifi'd as TE been Legal; and inthe laſt Clauſe 


of this At, His Majefties Subje&ts'are Commanded to obey whate- 


ver Orders and DireQtions they ſhall receive from the Privy Coun- 
cil , relating to the Militia , and upon theſe Clauſgs was founded 
the overtures'of the late Converſion of the ſaid 22000 to 5000,aug- 
menting the number of the days,. wherein the ſaid 5ooo are to ſerve, 
according to what might have been exaQed from the whole 22000, 


the 
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of King Charles the jecond Seffion 1, 


the 22000 were oblig'd to meet foyurty dayes; thoughthis laſtmo- 
del was by ſome objeRed tobe a ſtanding Force : andall Lawsare 
Frridi juris , and tobe fulfil'd 3» forma ſpecifica 3 but eſpecially 
Taxations, which are a Gratuity, founded upon the free Offer of 
the people, as this is, to allow Converfions in ſuch Cafes, would 
diſcourage the Subjects from future offers, 


This AR likewiſe did Ratifie the Acts of Council, which appoints 
ed the Shires to provide at their own Charge, Colours, . Standarts, 
Drums, and Trumpets , though that might ſeem an Impoſition 3; 
but theſe being necefſars, and the natural Conſequents of the firſt 
Grant 3 and the Parliament having granted to the Council the 
former power, as ſaid is, thele Atts of Council are therefore hereby 
approven as Legal. 


Both this and the former A& doe ordain the Militia to be furs 
niſhed with fourty Dayes Proviſgon , which was the old proviſion; 
that was ordinarly to be made by ſuch as came to the Hoſt 5 al- 
beit ſometimes twenty dayes pro: iſto be only appointed, as in the go 
AG 13 Par, Ja.3, And of late the Council has ordain'd this pro- 
viſion to be made in Money, though it was contended that thePar- 
liament having appointed only proviſion to be made, it was in the 
power of the perſons obliged to furniſh their own men according 
to their conveniency z But Money being thought fitter for expe- 
dite Marches, the Council thought they were authorized by the for- 
- mer Clauſes, to make this Converſion 4; and ſome have thought that 
by the ſame power , the Council could ordain the Shires from 
whom no proportions of Militia was ſought roadvance free Quarter 
to iuchof the Militia , as could not furniſh themſelves, or atleaſt, 
might force them tobe the firſt advancers in Cales of neceſlicy, 


This A& concerning the Militia 1s further clear'd by the firſt AR 
of the third Seſſion ofthis Parliament, appointing ſuch as retuſe to 
ſerve either as Officers, or Souldiers in the Militia, to accept and 
to take the Oath of alleadgeance3 and that thoſe who are let a-part 
for the Militia, be not altered, @*. 


] Otwithſtanding of all our former excellent Ads, for ſecuring 4 CT 


ſingular Succeffors, yet they were ſtill-un-ſecure ; becauſe 
_ they could not know, it the Vaſſal had Refigned-his Fen ad rema- 
nerrtiam , inhis own Superiours hand 3 for in that caſe there was 
no Seafin requiſite, which is the only Regiſter whereby fingular 
Succeſſors know, if Lands were formerly Ditbord;and therefore:by 
_ this AR it is appointed, that theſe Inſtruments of Refignation / ad 

remazentiam', (which areequivalent to Seafins,). be Regiſtrated in 
the Regiſter of Seaſins, within ſixty dayes, which.is thetime appoint- 


ed for Regiſtrating of Seafins by the 16 AG Par, 22 Jas 6, 


a; 
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Obſervations pon the ſecond Parliament 


By this A& likewiſe as in that AQ, Inſtruments of Reſignation 
of Lands, holding Burgage, areexcepted 3 but it ſeems that they 
muſt be Repiſtrated within the Town-Court-Books within the ſame 
ſixty dayes;tor the At ſayes only, That ſuch Inſtruments being Regiſtrat« 
ed there, ſhall not fall within the Certification, 


Y this AQ it is Declared unlawful to poind Moveables upon Reg. 
rat Bonds or Decreets, for perſonal debts, till the parties be firſt 
Charged, and the dazes of the Charge expire; The reaſon of which 
A& was, becauſe Noblemen and perſons of quality were oft-times 
poinded, and fo affronted, and Merchants ſurprized, and thereby 
Ruined, before they knew'that a Decreet was recovered agiinſ(t 
them, or their Bond was Regiſtrated : But this AQt was found 
not to extend to other Diligences ex paritate rationis 5 this 
being an A reſtriftive of former Laws and Cuſtoms. From 
this Act are expreſly excepted poindings uſed againif Vaſials 
for their Feu-duties: But this Exception was very unneceſlary and 
unproper; for ſuch poindings did not at all fall under the prohi- 
bition of the Statutory part of the AF , which only prohibits the 
poinding Moveables for perſonal Debts 5 Exception 1s likewiſe made 
of Decreets obtained by Heretors againſt their own Tennents' in 
their own Courtsonly; and therefore it has been doubted, whe- 
ther Tennents may be Remov'd and Ejefted , without a previous 
Chargez and though upon Decreets before the Lords , previous 
Charges are neceſſary z Yet upon Decreets of Removing before 


" infertour Courts, 'it is the Cuſtom toeject immediatlyz and though 


ACT 
5. 


ACT 
6. 


this may ſeem hard , yet it is neceſlary , becauſe the intrant Ten-. 


nent muſt Remove immediatiy, and fo muſt havea place, to which 
he may remove , &- ſib; imputet , the Tennent who being warned 
did not provide himſelf timeouſly. 


T is fit to obſerve from the Narrative of this A@ ,- that the Par- 
lament thought the King and Council had power to emit Pro- 
clamations, Commanding the Parochs to ProteR and Defend their 
Miniſters, and to'be lyable to ſuch Fines as the Council ſhould 
think fit, beſidesthe Miniſters, Reparation, if the Offenders were 
not brought tocondign puniſhment, which ſhows what great power 
the King has in the like Caſes; and the Council] are hereby autho- 
rized to proceed. in taking ſuch courſesfor the future, which gene- 
ral power may go very far, eſpecially where theſe courſes are other- 
wiſe-ſatisfied by necelſlity. | Te 
- 'This A& is more fully Explain'd in the obſervations upon - the 
27 AF Para11Ja.6. | 


Rom this AR Diſcharging Suſpenſions againſt Biſhops, Miniſters, 
and other Benef,”d perſons without Conſignation : lt is obſerv- 


able from comparing the Narrative and Statutory part of the _ 
| tha 
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of King Charles the jeconT Seffion t, 


1] the ſame priviledges withthem. 


that Oni: le and Colledges are fill accounted a, part of the Clergy, 


and have | 
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Clnce we find that the Parliament oranits Atts for Naturalizatiqn of 4 CT 


Strangers, as is clearhy this and bythe65 AG Par.8Q_ ary, 
It may be doubted, if the King can Naturalize Strangers by a Deed 
of His , for e}{e thoſe: Ads were: unneceſJary ; and. in England, 


though theKing can graft a Charter of Derization, which lalis only. 


for Lifez*'and though it,cnables a man.to Tranſact,his Heritage to 
his Children 3-, Yet His Majeſty cannot there Naturalize withqut 
AQ of Parliament; and it may be urgd, that fince third. parties, 
who would otherwiſe ſacceed, are prejudg'd by the Naturalization; 


that therefore this cannot, be done without an Act: of Parliaments 


eſpecially if there be once jus queſiturm to any party -,., But by;the 
Civil Law, the Prince could Naturalize, 0.- 1:.fe. de jur aur, ax7nl. 
Of old Strangers acquired only »ſuzz tgge ;. and at laſt were receiv- 
ed inter cives, 1. 31. & 32. ff. de jur.,Fiſci, And withus Craigob-, 
ſerves, that bonaimmobilia nemini ablata, memini ex'eq quod extraneus 


effet: And I find it decided that Strangers may. ſucceed with us, Jnu- 


7. 


ary 13. 1675. And that Strangers dping Diligence for their Pebts, 


may enjoy and affe& Lands in colland, {gems more favourable, for 
elſe there could be no Commerce, for without this none would 
truſt our Mcrchants or Countrey-men. . .. OD < 
- The Deſign of proving Trade , :by;Naturalizing Strangers; his 
been very ordinary; for, as Plinins/Remarks zunc faFum cft ut gehs 
altera alterins ſuppleret inopiam &- ut :quadam modo: quod genitums eſſet 
vſpiars apud omnes natum fe videretur, 1 Frquce Lewis the 11.'Did 
upon the ſame Deſign Naturalize thoſe who Traded-in the Hanſea- 
tick Towns, OL | I 


O encouragethe Exportation. of Comintodities; the Bullioti 
{ | which was formerly payable by the Exporters, by the 37 A& 
1 Par.Ch, 2. Is by this A& impoſed uponthe Importers. 


BY this AR all Arreſtments on Regiltrates Bonds, ve ContraQts; 
or Decrectsnot purſi4 and invited: on within'five years after 


the Date: . and all Arreſtments upon» Dependenees ſhall preſerive; 


ifnot infiſted on within five years after. Sentence 3 ſa thatthereis here 


a new. viſible difference hetwixt Arreſtments on Dependences;” und 


Arreſiments upon Decreetg ,, but upon the matter that comesto be 
the ſame 3. For all Arreſtments upoh Dependences, ' are likewiſe by 
this At tg preſerive within five years from theSentence, that i240 
ſay, fron: the Decreet 3, (that wtrobigg the preſcription begins from 
\ By this Aﬀtlikewiſe;* Miniſters Stipends, Multures, Bargainscon- 
cerning Moveables #nd Stiins'of Money, that are probable by Wit- 
nefles ; | are after this A# declared only probable by Writ, or 


Oath of party after five years; and all aQions upon Warnings, 
Rrrre y ; Spuwil- 


4:39 


Obſerwatians upon. the ſecond Pankament 
Spuilzies, Ejections, Arreſtments, or Miniſters Stipends, are to 
preſcrive within ren years, except they be Wakened 'every five 
years , but prejudice alwiſe of any of the faids actions, which by 


. former Acts of Parliament , are appointed to preſcrive in a ſhorter 


timez Which Exception is here added, becauſe of the 4&s 81, 
82, and 83, Par. 6 Ja, 6. By which Spuilzies, Ejections and. Re- 
movings , did © preſcrive within three years 3 Yet if any 
agion was intented upon them, it did not preſcriveotherwiſe than 
in fourty years:T herefore by this Ac,theſe ARions are Ordained to 
preſcrivein ten years, except the action be Wakened; that is to ſay, 
a new Summonds raiſed and executed; for the railing of a Summonds 
is not' ſufficient in 'any caſe to ſtop Preſcription, vide Obſervations 
UPON theſe AGF. -: It was found, Hamilton contra H erreis, March 20. 
1683. ' That this-A# was not to be extended to the Teind-duties 
due'ts Biſhops, or other Titulars, being only a Correctory Law: 
and in the Cafe o___ by Sir William Parves contra : 
It was Debated that a part ofwhat was due tothe Miniſter, could 
not 'preſcrive, 'becaufe it was Mortifed Money, and Mortifications 
are not appointed to preſcrive by this Actz But the Lords found 
that if a Mortiftcation became a part of a Stipend, they did pre- 
ſcrive by this A#, _ of their own nature they do not pre- 
ſcrive.: Holograph miſſryeLetters, and Holograph Bonds and Sub- 
{criptionsin Compt Books, ' without Witneſſes, not purſu'd on with- 
in twenty years , are only to be proven. by the Oath of the Sub- 
{criver, ſo that if the Subſcriyer die, theſe Debts die with him. I 
remember the Parhament expreſly refuſed tolimit Bills of Exchange 
to this timez though theſe be Holograph Papers, becauſe thele be- 
ng the Vehicles and Supports of Trade betwixt usand Forraigners, 
bat were to limitthem by too narrow Statutes, = 

Theſe Preſcriptions are ordained not torun againſt minors; and 
from this and the next A it may be argu'd , that Preſcriptions 
regularly run againſt Minors, except they be ſecured by a poſitive 


 Stakute. 


ACT 


IO. 


Ecauſe Citations do interrupt the current of a Preſcription ; 

IL-3: therefore this Act does: appoint that only Executions by Meſ- 
ſengers ſhall interrupt, which was done to-Exclude Sheriffs 3- In that 
part: Meſlengers being perſons of publick'Tyuſt, and who find Cau- 
tieg; -: But though this Act mentions only EMeſſergers, and that it 
it coryeftorie of a fprever. Cuſtom, 'and conſequently ought tobe ſtrice- 
ly. Jaterpreted 2: Yet Citations:by Heraylds-or Purlevany will In- 
tergupitzuew majoriineſt mins: It wasalleadped that this'4& ſhould 
extend:to all Interruptions, ſo that ifan Interruption had been made” 
n:@#0- 1660,” Ttſhould be:renew'd after this AF; for the A@ lays, 
That all Interrupions ſhall be Renewed evrey ſeven years : But it was” 
found, Febryary 5, 1689.. Celſtenn contra Barefoot. That only ſuch 
Intertuptions hola be renewed: as were made ance hah? of Par« 
Sal $a 6 © -.., hament. 
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lament 3 for the firſt part of the A@ bears , Thar'2U Tuterruptions 
as to Rights of Lands, ſpall in all time hereafter be Executed by Mef- 
fſengers : and the Jaſt part of - the A& mult be Interpreted accor- 
ding to the firſt, and agrees with the general Nature of Laws, que 
futuris tantum dant formaits negotiis, Since this AQ is only to ex- 
tend to Iriterruptions ,/ concerning 'the Rights of Lands, ſome 
have doubted, whether it ſhould extend to Heretable Bonds and 
Servitudes, | | 


Y our former Law Explain'd in my cyi#e. prac.” tit. Treaſon 5 It 
appears clearly, that't'o man could be forefaulted in abſence, ex- 
cept before the Parljament 3 But this being thought a great tncou- 
ragement ro'Rebe)lion-,/ the Juſtices did , upon an advice from the 
Lords of the Seffion ; alter the Concluſion of Criminal Libels for 


+. +44 
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Obſervations jor the ſecoiia- 


hard, to Reduce, a\Decreet upon. it, and exceptthe perſon Forefault- 
ed could prove an invincible necetiity, why he could not come,: or. 
ſend, certainly none of theſe Dc feices can have the leaſt ſhadow of 
altice 3 nor 1$41t ſufficient to fy, Thr they were either afraid, or out 
of the Conntreyz, for theſe are the ordinary, Defences ai.ſuch as are 
ouilty, and agy, guilty perlon, migit go out of the Countrey pur- 
poſely to have this Defence, RN | 
The method now obſerv'd in Forefaultures in abſence, before 
the Juſtice-Court, is, that the Advocat Raiſes a Libe] of Treaſon 
with the former. Certificatzon,- be ſends'a-Herauld with a Diſplay- 
ed. Coat, to give the Citation, and ſends Witnetles alongs, who at 
their Return» ſwear that they ſaw the Execution truly Executed 5 be- 
cauſe that was found-to be the Form before the Parliament. Then 
the Witneſſes are adduc'd,; after the Relevancy 1s cleared by Inter. 
locutors, who are Examined: whether, they knew the party who is 
to be Forefaulted , which exdJudes the Defence ,, that there were 
more of one Name, as the. purging them.of partial Council does 
all obje&ions againſt the Witnelles, that can be thereafter 'found- 
ed upon, ſince it; was their own.. fault, who compeared not to ob- 
jed. | 7 4b! | | | 
The Advocat uſes ordinarly to cauſe Cite the Pannalsupon fix- 
ty. dayes',* and at the Mercat Croſs, *and'at their Dwelling- 
Houſe, left they be-out of the' Countrey 3 at all-which places, 
Copies of the Libel , the Names-of the Afſizers, and\Witneſles are 
left, fy BY 8:78 | | £1 
"Though ordinarly the Adyocat', for further Terror, cauſcs 
Renyerſe; and Tear the Coat of the Perſons Forefaulted , in the 
Juſtice:Court,” ' with' ſound of Trumpet, after the Doom of Fore- 
falture; '--and Protlaimi them Traitors over the Croſs with found 
of Trumpet ; Becauſe that Solemnity +” obſerved in Forefaul- 
tares before the Parliament; ' yet thisis not thought abſolutely ne- 


cefſary. ' ff + | 
"Tt i obſervable, That in'the Proceſsagainſt the Earl of Mar and 
others, for taking away King James the Sixth from Stirling: and 
the Earl of Gowries Forefaulture, the Summons were beforethe King, 
Parliament, and His Juſtices, ,and the Doom. is, #he, King with the 
aivice of His Partiament,' anil His Fuiices : Some think the Ju- 
ſtices ſit only'in/ Parliament, *as the Judges fit in Exglard; But 
the Summons having been "before them, "1nfinuats that they were 
corijuti Judges, and not 'Aﬀeflors. The probation inthar caſe is, 
led before the Lordsof Articles, indnot before the Parliament; but : 
Int #270 1661; The probation'was led in'plain Parliament, and this 
isftſter, | becauſe the Parliatnent'is the Grand Inqueſt, | 
The aſt words in the Aft, viz. 1f the ſaid. ſummons be found Reles 
vayt, . and proves. by the Fergi#,of an Inqueſt, are wrong: Pointed 3 
For the ſummons cannot be foung Relevant by the Verdict ofan In. 


ueſt, 
| q | By 
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of King Charles the ſecond, Sefs. 1. 
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Y the 39 AG Par. x Ch. 2. Forraign Salt to be employed up- FS CY 
on Fiſhing, was to be free of Cuitom and Excize 3 but by te-. 12. 


veral Acts of Exchequer .thereafter , all Fiſhes ſpent within: the 
Countrey, loſt that priviledge , and by this A& the Importer is ors 
dain'd once to pay. all the Excize on forraign Salt, which is to be 
Re-pay'd by the Cuſtomers, to ſuch as can by Cerrificats prove, that 
the ſame was employ'd upon Fiſhes; and though it was pretended, 
that this could not prejudge the Importer , ſince he was to be-Re- 
pay'd, if the Salt was imployd upon Fiſhes z whilſt on the other 
hand, it would ſecure the Kings Cuſtoms, and' would keep out 
much Forraign Salt , whereof very much was now brought in,' up- 
on pretext of being employ'd upon Fiſhing - Yet to this it was an- 
ſwered, that this would deſtroy the Deſign of Fiſhing Companies, 
and ſhew toomuch the Inconſtancy. of our Parliaments.2.Many poor 
Families were employ'd in Fiſhing ,. who would get creditfor Salt, 
and yet would not get:Money to pay the Excize thereof per advance, 
3. Fiſhers were ſometimes forced to bring in great quantities 
of Salt , being uncertain what quantities of Fiſh would be taken ;; 
and oftimes they would loſe their Salt altogether. 4. This and all 
ſuch Methods, which ſubjeRed the Merchant to the Cuſtomer, de» 
ſtroyed Trade, and in this caſe they had but a perſonal aQion a- 
gamſt publick Servants for their adyanced Money, :and probably 
theſe paublick Servants would not have ſo much Money at once'in 
. Lews, Lochfine, &'c. as would pay back the Excize of Fiſhes ex- 
ported out of theſe Places, -and_befide that, the Caſtomer might 
Retard the Merchant at his pleaſure. 5. The poor Merchant be- 
hov'd ſtill to make two unneceflary Voyages, one to pay the Ex- 
cize , and another to ſeek. payment. | | 


By this Act likewiſe , the Merchant is ordained to give his Oath 
upon the Cuſtom and Excize, though by the 57 A Par, x Ch. 2. 
T heir. Oaths are diſcharged in matters of Cuſtom, | OP 


His AQannexing Orkzay and Zeatland to the Crown , is Ex: A CT 


; plairyd in the Qbſervatjons upon the 4x A# Par. 11 Ja. 2. 


Dearth, and to encourage Exportation, Corns are to pay no Cu- 
ſtom, Bullion, or other Duty ,-except one Merk ' Scots for ilk 
Cm » Vide Obſervations upon- the 11 AF Sef. 3 Par.'x 

-.2- C7 nf is 477 bl ++ 
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JY this AR the Lords of the Privy Council 
Regulate the prices of Ale, and. Di | > (e 
a proportion betwixt the weight ofthe Bread and the Boll of Wheac, 


and the'price of the Ale, and the' Boll of Bear ;.upon which Wat-- 
rand , the Privy Councit ds not pretend that they canſettle a price 
LOT oi 7. : 9 OR 


Council are Empoweted to 
rinking Bear, and to ſettle 


I3s 


Y this A& it is Declared lawful to Export Corns , except when 4 CT 
the ſame is Diſcharged 'by the Council, upon the accountof © 14. 


ACT 
I5. 
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Obſervations upon the ſecond P rlioment 


upon Vidual, but that they may thereby only proportion the 
price of theone with the other, ſo that they may Diſcharge Malt- 
men or Baxters to give leſs than fuch reſpeRive prices, when they 
ſell their Bread and Ale at ſuch and fuch Rates, as they did by their 
Proclamation in the years 1677, and 1680. 


. By this AR Malt-men are likewiſe diſcharged to have a Deacon, 
and leaſt this A& ſhould be eluded, it isappointed , That no Malt- 
man ſhall keep Correſpondence , por meet upon any pretext whatſoever ; 
and therefore I conceive, thatſuch Towns as appoint, that zone ſball 
brew except Gild-brothers and in meettings of the Gildry, Treat 
of, and ſettle the Prices of Malt, Seed, and Bear , do thereby con- 

 traveen this Statute, vid. AF 29 Par.z Fa. 6. 


"His AC having appointed, That Sheriff and others, may con. 

wen all Tennents , and Cattars, &c. 'for Repatring High-ways, 

and Bridges, at any time betwixt Seed-time and Hd 3 and that 

being found too ſhort a time, Itis therefore appointed by the 9 AF 

of the ſecond Seſſion of this Parliament , that they may be called the 

Same number of dayes , in any Seaſon of the Year, Seed.time and Har« 
veſt excepted, 


His A& is Explain'd inthe Obſervationsupon the 41 AF Par. 
r Ch. 2. 


His A& is Explain'd in the Obſervations upon the 7 A&# Par. 
5 25 7 &. 6, | 


His A& is Explain'd in the Obſervationsuponthe 6 A@ Par. 
| 20 Jag 6 


Y this A& the Shires of Rofs, Sutherland, Caithneſs, Argile, and 
Inverneſs , are Declared io be lyable in the double of the Excize, 
and of the Taxation then current, laid on by the Convention, in 
caſe of their being Deficient 3 . againſt which ACt , it was alleadg- 
ed at the paſſing thereof , that this ſeem'd very unjuſt, fince as 
to both theſe, one Shire could not be pur. in a different Conditian 
from the xeft, in a common concern 3 | but. that the legal-way was, 
#0 uſe firifer Execution againſt thew3 and whatever might be done 
at the firſt ayjag on ofan Impoſition ; yet after it is laid on, this 
ſzems hard , ſor probably. theſe. Shires would, not My Conſented, 
if they had foreſcenany fingularity, nordid they conſent to the Ex- 
cize , but upon equal Terms with other Shires , and this was yet 
much harder, becauſe baththeſe Taxations were volyntar Offers, 
and conſequently ſbould. ripk be otherwiſe exatted \ than, in the 
offered. Likeas, this would diſcou- 


Terms in which they were | | ys ancon- 
Rey ch Shire for the Future. ,; to offer, or conſent to Taxations, 
becauſe they cquld not know but a prevailing party, or the paſfi- 


on of ſome leading men, might raiſe to the double: what they con- 


ſented 


ſented toz ' which Reaſons were ſo-convincing,: that this AR was 
never put in Execution.z nor do I think it could, - without a pre- 
vious Declarator, finding that theſe Shires had incurred the Dupli= 
cation , by failing to pay their Shares 3 for-otherwiſe , His Maje- 
ſties Colle&ors;; and. Caſh-keeper might exaQ the double, when 
it was not incurred 5 | and we fee that all other Irritancies , even 
Impoſed by the Parliament, fuch as ob vor: ſolutum canonem, require 
a previous:Declarator, and are purgeable at the Bar. 


\ 


. King CnarLEs 2, Parkament 2. Sefſ. 2, 


of the Par, 17 Ja. 6. 


T: A& is Explained in the Obſervations upon the only AQ 4 


of King Charles the ſecond. Sefſ. 2. 435 


ECT 


I. 


Ome Phanaticks having , againſt the Laws and Cuſtoms of Na- A C T 


tions, Refuſed to Depone, when they are call'd as Witneſſes againſt 
thoſe of their own Opinion 3 It is Declared by this At , That ſuch 4s 
refuſe, ſhall be baniſhed and fined. Yui teſtimonium dicere recuſant p#- 
. nalibus mandatis compelli poſſunt, I. ſt quando & auth, ſeq, C, de Tefti- 
bus, Vid. Ruland. de Commiſſ. part 2. lib. 2. c, 7. & mortaliter pec- 
cant, ©, quiſquis 11 queſt. 3+ cap. 1;X de Tet, cogend. 


It may be. Doubted, whether fuch as reſuſe to Depone in mat- 
ters of Treaſon , may not be puniſhed as concealers of Treaſon; for 
this is in effect the worft kind of concealing , for others may conceal, 
becauſe they fear want of Probation, or upon other Defigns, with- 
out any malice, butthis ſtill proceeds from Deſign; and it ſeems 
that in all other Crimes, he who refuſes to Depone againſt a De- 
linquent, isas guilty as he who Reſcues him by force from the hand 
of Juſtice; for the conterpt of Authority is equally great in both. 
and the prejudice ariſing to the Common-wealth, is the ſame, 


2s 


_ -» It is Declared by this Act, That nothing that any Mar J-hok " | 


againſt anather , ſpall operas againit hinsfelf,, as tothe loſs of Life, ar 
member or Bqniſhmeut, which ſeemy to bell conceiv'dz for nothing 
that a man foo as a witneſs, gan perat againſt -hithſelf Je jure, 
as to, any cftect3 buy it ſeems the Defigh ofthe Parliament has beer, 
that parties JPeuld be abliged.to Degorie wow Conventicles, and Reſetting 
| of and Intercomnuning with Rebelr, \wot only as Witneſſes , but as 
' ſhould be forced ta Depore in thaſe thinge:',' for the nivre fpeed 
: hon of J«itice - But, t0;take off all Rruple in this; we 
IS LELE 


f n this; the King þy 
Fr.ip au#0 1674; allied His: Advocat 19 Declare , thr He 
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Parties ; andinthe words'immediatly before, it is faid , rut they 
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\ prehended under the word others. 
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. Obſervations upon the ſecond Parliament 


did inſiſt only ,' ad penam pecuniariam & arbilrariam ;* and that 
thereupon they might be forced 'ro Depone in theſe Caſes; butir 
being alleadged-that this Declararion was not ſufhicient to force peo- 
ple to Depone-- Becauſe 1.7 Reſetting of Rebels imported Infamy, 
becauſe it was Treaſop , & wemo tenetur jurare in ſuan turpitudi- 
memes 2. No Declaration ' without a Remiſſion paſt the Great 
Seal , can” ſecure a man in ſuch Caſes3 yer both theſe Detences 
were Repelled. by the Privy Council 1n *the caſe, Kings Advocat 
contra Laird of Duntreath, Fane Zo. 1681, For as tothe firſt, Tt 
was anſwered , That ſome Crimesdid defame om: jure, as Inceſt, 
Adultery, 8c: and in theſe-aman could notbe oblig'd to Depone 


againſt himſclf, becauſe the Kings Declaration could not take away 


the Stigma impreſſed by the Laws of God and Nature: But in 
Crimes fIntroduc'd only by.the Municipal Laws , in favours of the 
King and His Government, the Infamy may be taken away by the 
Declaration z and where the Kings Advocat Declares,: be inliſts 
not in it as a Crime, but as an irregular Tranſgrefſion ; The Con- 
feflion does not Defame, becauſe no Crimeis acknowledged. To 
the Second, it was anſwered , That there needed no Remiffion, 
where the irregularity was. not purſued by way of Crime: Re- 
miſfions being only of Crimes , andthere was nothing more ordi- 
nary, than for His Majeſties Advocat in all Courts, 'to reſtrict his 
-purſuits to arbitrary puniſhments, as in. the Caſes of Mutilations, 
- Hamſucken, &c. "a; = 


ACT COUrch as affanult the Lives of Miniſters, or Rob their Houſes, or 


aGually attempt the jame, are to be puniſhed with Death, and Con- 
fiſcation of Goods; By actually attempting, I underſtand not »#- 
duty conatums , "but what the Law calls aFum proximmm, as the 
ſhooting a Piſtol, which miſgave; and this further Juſtifies thepro- 
cedure againſt Mr. James Mitchel, who, ſhot actually at the Biſhop 
of St. Andrews ; "for though this Act was polſterior.to that Deed, 
'though not to'the Proceſs , yet it ſhews what was the Thoughts of 
of our Parliament, as'to attempts, and ſo was ſufficient to inform 
. Judges, how to Explain the dubious word, {zvade or Purſue, uſd 
an. the 4 4G Par. 16 Ja, 6., | 


. 


ACT _ Y this A& , : the nom for Houſe-Conventicles, are for 


"LI every Man.and Woman having Land and Heretage, Liferent, 
'or' proper Wadſet ,/ a' fourth part of their valued yearly Rent 3 
"each Tennene, twenty fiveBounds; eich Cottar, twelve Pounds; 


* each Serving-nmanz' a fourth-part of theit Feez each Merchant, 'or 
' chief Tradeſ-man;;- to. be Enid asa Fennents - arid each inferjour 
"Tradeſ-man--as a. Cottarz. af their Wives or Childreh be preſent; at 


Houſe-Conventjeles, they ateto pay the halfofthe refpeRive Fines 


andif themſ{clyes be. preſent at'Field-Conventicles , "they. are to be 


208 in the dauble'of theſe > 1nemiey oh ſo that though the 
A 


 donot ſpecifie Wives an@: Children ,-i-Yet they ate to be corh- 
Field 
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of King Charles the ſecond, Seſſion 2, 

_ Field Conventicles are-by.this Aqt Declared to be eMcetirige where 
any ſhall without Licence or Authority , Preach, Expone Scripture, or 
Pray in the Fields, or in any Houſe where there are more perſons than 
the Houſe contains, ſo. :that- ſome of them are without Doors 5 which 
laſt alternative was. added;z. becauſe ſome, to ſhun.the double 
avail, Preached within: a little Houſe, many thouſands being with- 
Out. | x | 
It has beendoubted\ whether thoſe who were within, and knew 
not that ariy-were withont, tan be puniſhed as a Field-Conventicle; 
for though: verſabantar in ve illicita3 yet it was ſuch, a res Hlicita, 
as had a determined-and different puniſhment , and it were hard 
that where the puniſhment is Death; asitis for the Miniſter Preach- 
1g at a Field-Gonventicle, that he could be overtaken, where he 
. could not know his Guilt, ; | 

It ſeems by this AR, that if the Houſe aduld hold more, though 


ſome wife known to be without Doors , yet that Meeting could 
not be Call'd a Field-Conventicle , fince the AR fayes , or iu any 
Houft where there be more perſons than the Houje contains , and the 


Reaſon indutive of the AR ceaſes in this caſe. 


. By this ARt Magiſtrats of Burghs-Royal are Fineable at the Coun- 
cils Pleaſure;. for each Conventicle keeped within their Burgh 5 


but that which was thought ſomewhat ſevere by the Burraws ; 


wasz that they ſhould have been Fin'd , where they diſcover- 
ed the Conventicles themſelves, ſince in Law., Diligence can 
only. be requir'd in Magiltrats; and, in Policy it ſeems, that this 
would diſcourage Magiſtrats from doing Diligence to. diſcover; 
Nor is it ſufficient that by this A& they have Relief from thoſe who 
were preſent at the Conventicle ; ſince theſe oft-times are neither 
known, nor able to Relieve, _ - 3h E 
The Maſter and Miſtres of the Houſe likewiſe where the Cons 
venticle was kept, are lyableto relieve the Magiſtrats, upon which 
ground, an AR of Council was made , waking the Heretor lyable for 
the Fines; " againſt which it was objeRed, that the Parliament made 
20t the Heretor lyable , but the Maſter, whichis the Lands-lord, who 
becauſe he is preſent, may hinder the Keeping of Conventicles in 
his Houſe, which the innocent Heretor, who may be very remote- 
ly abſett, carmot. | | | Dd: 


By this A the Miniſter who Preaches at Field-Conventicles is 


puniſhable by Death but the Miniſter who keeps Houſe-Conven- 
ticles, cannot be ſo much as Fin'd, for he is only ordain«d to find 
Canton not to do the like thereafter , under the pain of five thouſand 
eg , or to end@ himſelf to go out of the Kingdom , and not to re«= 
urn. | 

By this A& the half of the fines are declared to belong to Sheriffs, 
Stewarts, Londs of Regality: and therefore by the 17 A&# of the 3 
Seff. Par, 2. They are ordained yearly to give an account of their Pro- 
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dred merks > In which A& this A@ is Explained as to ſome other 
points, EX . a 


TY this A&, fach as offer their Children''to be baptized by any but 

I their own Minifters, or by ſuch as are authoried by the Conncil, in 
ab ſence of their own Miniſter , upon a Certificat' from their vwn Mini- 
ſter , or in his abſence , from one of the Neighbouring Miniſters, are 
to be fin'd , ifan Heretor , ith @ fourth part of His valued Rent , Every 
perſon above the dtgree of a Tennent , having only a perſonal Eſtate int 
an hundred pounds Scots; Every inferiour. Merchant; -copfiderable 
Tradejanan, and every Tennent tabouring Laud in fifty pounds Scots' ; 
Exery meaner Burges, Tradeſ-wan, and bihabitaut within Burgh, and 
every Cottar in twenty pounds Scots; axd every Servant it half a years 
Fee : But becauſe upon this Act , theſe who would not con- 
form, did, to ſhun. theſe fines, delay to Baptize their Children ; 
Therefore by the 11 48 Se. 3 of this Parlament, the pragſyoce are 
Impoſid upon ſuch as keep their Children unbaptized ir thirty 
dayes, q % 


ACT His Ac is formerly Explain'd in the 1 A#: Sefſ. 3 of the 1 Par. 


L C6, 2. But: for further clearing thereof it may be abſervd that 
fince-by this At Husbands are not made lyable for their fines, asby 
the 5 A& of this Parliament; It was urg'd, that therefore they could 
not be fin'd for themz ſince fit was prefumeable they were deſign. 
edly left out here, becauſe tho a man may hinder his Wife to 
goto.a Conventicle;z and therefore was juſtly puniſhed by that, for 
her going , whereas no man can force his Wife to go to Church; 
and therefore he was not to be puniſh'd for her in this A: it wasal- 
ſo urg'd, that Laws ſhould not be extended de caſi in caſwm, where 
it was probable , that the ommiſhon was defign'd 5. and fo tho 
Adjudications and Compriſngs , wereequipollent Diltgences by our 
Law,yetit was found thatan Adjudger was notlyable to. pay a years 
Rent for hisEntry, asa Compryzer was, becauſethe Statute appoint- 
ing the one,bad-nat expreſt the other;and therefore an expreſs Statute 
was made,for extending this to adjudicatians, which is: the 18 A& Par, 
2: Ch, 2. andthis extenſion was leſs favourable, becauſe it was a penal 
Statute, and it was againſt the principles of Law, that.one perſon 
ſhould be puniſhed for another ; To which it wasanfwered, That 
the Parliament had referd the Regulation of Conventicles to the 
Council, and had inveſted them for this end, withtheir own full 
power to prevent the Cheats that might be invented, and the dan» 
gers that nught enfie, 2, This being a matter of Government, 
myſt be interpreted ſo, as to preſerve the Government 5 and if 
Wives who were the half, and the more humorous half of $coilaxd, 
were allow'd to abſtrac , all the other Remedies would he ridi- 
culous, andthey.would debauch their Children, 'Txngents, and 
Servants, a$ well as influence their-Hysbands.. -3. In all other 
Caſtsthey wete lyable for their Wives, for Canvendicles, by the 
aid 5 AF for Popiſh withdrawing and Superſtitions by the _ 


of King Charles the ſecond. Seſſion 3. 
48 7 Pas Ja, 6. Fortheir VVives ſwearing and curſing, by the 
3 4G Pa. x Sef. 1 Ch, 2. In all which A&s, the. Parliament conft- 
dered more thegoodiof the Kingdom, than the advantage of pri- 
vate parties; , and extenſions are allow:d in favourable Cafes;/ and 
there 1s nonemorsfayourable than:this' , eſpecially fince the VVo« 
men. began the laſt Rebellion , and fince the- Council has ordained 
Men to þelyable, the Conntrey was become much quieter. 4. There 
being a communion of Goods betwixe Man and VV, 1t was juſt 
that the Hugsband ſhould. be lyable for. his V Vife,; and fo he 'ſhonl}d 
pay her Debts, - whereof this withdrawing was one 5 and if heof- 
% her to the Magiſtrats, and do not converſe wither , heis to be 


free, and ſohe can anly blame hunſelf, . The Council having Tran(- | 


mitted theſeReaſonsto the King. His Majeſty found that Hushands 
ſhould be lyable for their Wivess. bat Declared that Husbagds who 
were loyal, and would take the Oaths of Allegiance and Teſt, ſhould 
be favoured in the exaGing of- ftich Fines. 


His AR is Explain'd in the 23 AR Par. 1 Ch. r. and 23 A& 

Per. x Ch. 2. ' And the exemption from Taxes here'grant- 

ed to the. Senators of: the Colledge of Jufiice is alfo al- 
low-d-to the Counſellours of the Empire , Focer. de Regeh. c. 2. 
and to the Counſellours. of France, Papon. } 2. c. rx, and is ex- 
tended in both thele Kingdoms to their Widows, arg. E 29. C. 
' ads I, Jul. de adult, vid. Jac. Beninm, privil, Juriſcon, part. 3, 


HUM. Is 


| His A& is Explaind in the x6 A Par, 2.Ch. 2. 


King CrHarLtes 2. Par. 2. Seſſ. Jo 


T* AR is Explain'd in Obſervations upon the 2 ct Par: 


L— — 


2 Ch, 2. 


. 


Ti ery ordains _ oy m_ or Curators to be named by de- 
wed 10 any Pupil, Minoy, 14iot, or furions perſon , ſhall exer- 
ciſe F x0 Office, tilt they firſt make 9k of mil gar AE; Pui- 
dents, Means, ov Eflate, with the conſent of the neareiF of Kir of the 
Fathers fides and of the eMotheys fide, in manner fpeciff*d in the At, 
and if t _E K3z refuſe 10 concur, for making [nventars, they 
are t0 be ſummoned bythe Tutor for that effet® ,, with certification that 


if they be abſent, the Tutor is to make an Inventar before the Tadge or- 
| dinary; t04he end it might be known what the Tutor or Cyrgtor might be 
Charged with. Ve VO EQ + 5” 
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Obſerv, 'z. That fince the Act only fays , That no Tutor, or Cy. 
 Yator of any Pupil, Minor, 1diot, or Furious:perſov, ſhall. Exerciſe; fe 
may be doubted, whether a Curator bonzs: datns, ſhonld be (NY 
Prehended under this Act, | becauſe he may fall under none of theſe 
Denominations,: though the Reaſon of the Law extend to him ; as 
for -mſtance, if a man ſhould 'Tailzie his Eſtate to «4, and failing 
of him to theſecond / Son of B. which failing, to the ſecond Son + 
C. If &: died, B. being alive ; but having no ſecond Son, 'the 


King might nommat a Tutor to mannage the Eſtate; till it were 
known whether B. would have aſecond Son; and therefore it had 
been clearer to have ſaid in; the Act, That zo Twtor nor Cyratop 
ſhenld Exerciſe, @&c. 

Obſerv.2.That'the words, 20 Tutor or Curator nam'd, or deſign'd, 
might have been better expreſſed, by ſuppreſſing theſe words, 
zam'd or deſignd, for that isnot the proper words of Stile. 


Obſerv, 3. That fince the AQ-requires only the | conſent of the 
neareſt of Kin of the Father and the Mothers ſide indefinitly z This 
s found by Deciſions tobe ſoInterpreted, as that two ofthe Fathers 
fide, and two of the Mothers fide are only requiſite , conform to 
the 35 A4# Par, 6 Queen M.. And though Tutor Datives were 
formerly granted ſummarly by the King: 10 Exchequer; yet by 
this A& it is appointed ,. That the Craver of ſuch Gifts ſhall cite the 
zeareſt of Kin upon both ſides, that is to ſay, two of each, ag has 
been alſo decided. | ; 


His A& is formerly Explain'd in the 14 A# Par, r Se, 3 
1 C63. | 


LL Law having thought fit to uſe more Citations than one in 
A matters of Importance. By our Forms before this A& , he 
who Raiſed a Summons, cauſed Execute the ſame by atiy perſon he” 
pleaſed , whois call-d a Sheriff inthat part 5 after which hedid get 
an AF of continuation-from one of the Clerks, atid 4 ſecond Summons ; 
both which were called 4 and Letters, and were Sign'd by the 
Clerk ; - but becauſe that was expenſive and troubleſoine 3 Theres 
fore by this A& , theſe A& and Letters are taken aways and #0 
citations upon tbe firſt Summons are declared to be ſufficient : as al- 
fo, becauſe of old, the Execution of Summons did only bear, That 
theMeſſenger cited the parties within expreſt, without mentioning the par- 
ticular parties; therefore ſometimes theExecution of anotherSummons 
at the ſame parties Inſtance,was caſt on upon a Summons, which itmay 
be, was never Execute; as for Inſtance, if I bad raif'd a ſummons 
of RedudtionagainſtZ, and anotheragainſt C. rheExecutions agamft 
B. would have beea ſufficient againſt C, though C. had never been 
Cited , and ſo would have Interrupted a Pfeſcription,-or:would 
have produced any-other effeRagainſt him , which being allcadg- 


ed ina Caſe of Rowallans, Itisby this AZ appointed in times comr 
ing , Thet gl Executions of Summons ſhall bear expreſly , The Names, 


and 


UMI 


of King Charles the ſecond Se. 3. 


and Deſignations of the parties, purſuers and defenders , and that it 


ſhall not be ſufficient , that the ſame do relate generally to the S ummons, 


otherwiſe the Execution ſhall not be ſuStained, And though it was al- 
leadg'd , that this was only to hold in Caſes of Preſcription, but 
in no other Caſez yet it was found to extend to all Citations in- 
definitly; and therefore a Citation againſt Mr. James Alexander; 
having no Defignation , but Huſband to ſuch a Woman, ,and bear- 
ing only relation to the Letters within-written , was not ſuſtain'd : 
but yet the Lords thereafter upon the helping the Execution,allow'd 
the ſame, the Meſſenger having abidden by the Execution, 


TT is fit to-know that there are three Sealsin Scoward, the Great- 
Sea), Privy-Seal, and . Quarter-ſeal; The Great-Seal is pro- 
perly defign'd to be appended to Heretable Rights , and the Pri- 
vy-Seal for Moveables , and the Quarter-Seal is but the Teſtimoni- 
al of the Great-Seal, and generally it is appended to Papers that 
are ſubſervient to Heretable Rights, ſuch as Precepts of Seaſin, 
Preſentations to Forefaultries , &c. The Chancellour keeps the 
Great-Seal, The Lord Privy-Seal keepsthe Privy-Seal, and the Di«= 
rector ofthe Chancery keeps the Quarter-Seal; for as the Quarter- 
Seal is but a Seal ſubſervient to the Great-Seal, ſo the DireQor 
of the Chancery , is an Officea depending uponi the Chancel: 
lours 
The Servants of the Chancery , and Privy feal Office, having 
been in uſe to give.out the Papers that wereto paſs their Regiſters, 
Lefore they put them in a Minut«=book ; fo that ſuch as defired to 
know what paſſed thoſe Seals, could not know the ſame ; theres 
fore they are by this AR ordain'd to Regiſtrat all Writs that paſs their 
Office , before they give them out, and to makea Minut-Book, 


Nota, That.in the Chancery-Chamber there are two kinds of Re- 
iſters, one of Parchment, for Charters, and ſudh Heretable Rights, 
and other two in Paper, one for Temporary Rights, ſuch as Gifts, 


ACT 
7e 


Penſions, &c. Inwhich likewiſe, Adjudications, and Compriſings 


are included 3 For though theſe be Heretable, yet they ire but 
Temporary Rights, being Redeemable; there is another Paper Re- 
oiſter likewiſe for Retours- | - 

Of old, the precept of Seaſin did paſs the Quarter-Seal, But bez 
cauſe that was expenſive and troubleſome, therefore they are now 


ordain'd to be ingroſſed in the Charter , and fo paſs the Great 


” 


Seal only. 5 08 
By this AQ likewiſe; Charters which were formerly in a large 


Skin of Parchmenit, are by this AR ordaind to be Written by way. 
of a Book, that they may thereby be the more commodiouſly 
Read, the Line being very much ſhorter in the one than in the 


other. 
Yuuuu By 
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A n 7 B'. an old Cuſtom in Scotland , Burgeſſes might have arrcſted 


ACT 
9. 


Strangers , if they fquad them within their Burgh , till they 
fand Caution to pay them what'was due 3 But by this A, this is 
Reſtricted to Horſe or Mans Meat, Abuilziments, or other Mer- 
chandiſe , for which they have no ſecurity z which A& was found 
not to extend to ſuch as lived upon theBorders ot either Kingdoms. 
The Cuſtom having been amongſt the Borderers of each fide, to 
cauſe one another find Caution, judicio ſiiti &» judicatum ſolvi, 
leſt otherwiſe the Ezgliſh might havedrawn the Scots to London ; or 
the Scots the Exgliſhto our Seſſion, Laws unknown to either ; and 
therefore ſiace the Exglifh continued this Cuſtom after this Ac of 
Parliament, it was fit that the Scots ſhould have the like priviledge 
of arreſting ſuch as dwell in Ezgland, Fanuary 13.1675. Bell con- 
zra Robertſon, and it was found by the Council, that the ſame Cu- 
ſtom had been , and therefore ſhould be allow'd to Sheriffs, and o- 
ther Magiſtrates without Burgh , ſo that the Sheriff upon the bore 
ders may arreſt any Ergliſb-mar till he find Caution judicio ſijti e5+ 
judicatum ſolu, 


By this A& Burghs of Regality and Barony, are diſcharged to 
arreſt , or Incarcerat any perion who are not Burgefles, or Inhabi- 
tants in their Burghs for any manner of Debt, which ſeems to ime 
ply that they may arreſt their own Burgetles, who are Inhabitants: 
Likeas de fa&o, ' they uſe to arreſt ſuch, This Althaving Diſcharg'd 
all ſuch arreſtments , except for Horſe or Mans Meat , Abuilzi- 
ments , or other Merchandizez; The Lords February 22. 1677. 
Found that a Merchant could not arreſt a ſtranger within Burgh, 
until he ſhould find Caution to anſwer as Law will , for payment 
ofthe price ofa Bargain of Vigual , which had fallen to the ſaid 
Burges as a part ofhis Fathers Stipend , and conſequently was of 
the nature of other Ferms, though it was alleadged , that this did 
fall under the word Merchandiſe ; . and that Corn ſo failing to be 


"due, might as well fall under this AQ, as a Merchands Shop falling 


under Executry or Legacy, AE | 


His A& Ordains that no perſon ſhall Ordain , or be Ordain- 
ed Miniſters , except in the way preſcriv'd by the preſent 
Government of the Church, under the pain of Baniſhment and Con- 
fiſcation, ard whoſoever ſhall: be married within this Kingdom , by the 


' fareſaid perſons ;, or any not authorized, they ſhall amit and loſe any 


Right or Intereſ} they may have by that Marriage , jure mariti vel 
jure reli}; , and that by and attourthe penalty contained in the AF 1661 
which is the 34. AF Par. 1 Ch. 2, 


Upon 


of King Charles the ſecond. Seſſ. 3. 

Upon this At His Majeſty having Gifted the jus mariti of 1m7e of 
K immerghame,who had Married the young Lady Aitor, and a Decla- 
rator being purſwd at the Donatars Inſtance - It was alleadg'd, That 
firſt, The perſon who Married them had a Licence from the Arch- 
biſhop of st, 4ndrews to Preach, 2. That the jus mariti was not 
declared by this At to fall to the King, but only that the Huſband 
' had amitted the ſames and that the King can have Right to no Con- 
fiſcation, except whete the ſame isexpreſly declared to belong to 
Him by the Statute, which inflidts the Confiſcation. To which 
it was anſwered, That asto the firſt, noman could Marry any with- 
in the Paroch of any Miniſter , without leave from that Miniſter, 
who could only underſtand whether the parties might be Married 
lawfully; nor is the being ordained a Preſbyter ſufficient, ſince 
that gives only power to Preach, but not to Baptize, or Marry 3 
Marriage eſpecially requiring Proclamation of Bonds, which is de 
officio Parochi, To the fſecondit was anſwered , that by Law all 
Confiſcations cedunt fiſco, whether the Ad appoint ſo or not, this 
being the very nature of Confiſcation, as is clear by Peregrin. de jar. 
6/c, lib.q, cap.8. num,g, For cui competit accuſatio,ei defertur pena; nans 
pena eſt effetus tantum accujationis; and Penalties being introduc'd 
in ſolatinma ejus cui fit injuria, that ſhould belong to the King, to 
whom the Injury was done, 2. The deſign ofthe A& was to pu- 
niſh ſuch as Tranſgreſſed , and contemned the Government of the 
Church, whereas it werenopuniſhment for the Huſband to loſe his 
- Jus mariti, if the ſame fell to the Wife. 3. If it fell to the Wife, 
ſhe was uncapable of it, being in the ſame. Deli. 4, Nothing by 
our Law can ſubſiſt in the perſon of the Wife 3 and therefore if the 
Huſband do Renounce his jus marit# in favours of the Wife; - it does 
by our Law return tothe Huſband. 5. If this were allow'd, not 
only might the Wife in other Caſes, and particularly in this beRe- 
warded for Tranſgrefſing the Law, fince for Marrying irregularly, 
ſhe would have Kight to the js mariti of her Huſband; butthis 
would prompt all humorousWomen to Marry irregularly, that they 
might get a jus mariti, and Adminiſtration of their Huſbands Eſtate, 
and Dominion over him. 6. If this were allow'd , the Husbands 
Creditors might be eafily cheated , for they might Marry diſorder- 
ly, and ſo their Creditors could have no Right to the jus mariti, and 
this would open a Door to thoſe Frauds, againſt which our Law has 
ſo ſeriouſly guarded. 


It may be doubted from theſe words of the AR, Whoſoever ſhall 


be married within this Kingdom , that ſuch as are Married without 


the Kingdom , incur nat this Penalty , though they ſhould go up- 
on Deſign, which if it were allow'd, would fruftrat abſolutly the 
AA , for the Tranſgreſſors might ſtill go over the Border and be 
Married: and by the faid 34 4A& Par. 1. AU perſons having their 
Refidence in Scotland, ere diſcharged to get themſelves married in Eng- 
land or Ireland , without Proclamation in Scotland 5 and fince the 
Law looks upon avs ehrfarios , as inefficaces ; - ſo that if a man 
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ſhould go out of Scotland to ſhun a Citation, to the end another 
Compriſer may be preter'd, coming back atter he is Cited by the 
firſt upon fixty Dayes, to the end the ſecond may Cite him upona 
ſhorter time, and ſo be able to lead the firſt Comprifing, the firſt 
Citation would be preterr'd, and conſequently it were unjuſt that 
this which isa greater Collufion ſhould be allow'd. 


His Sumptuary Law againſt Apparrel is reſtricted, and Ex* 
| . plained by the 3 4Z Sep. 4. of this Parliament , and the 
whole A& is 20w in Deſuetude. 


[ His AF is Explain'd in the 6 AF Sef72, of this Parliament. , 
Tas AF is Explaind in the 17 A& Par. x Sef, x Ch. 2. 


[ His AG isExplain'd AF 4 Par. 3. Q. Mary. 


N all Retoures it is uſually expreſt , whether or how the Lands 
are in his Majeſties Hands, as if they be in his Majeſties Hagds, 
by vertiie of Ward , the Retour bears it , but fince the Retour 
did not uſe to bear the Taxt of the Marriage, or of the Feu cu 
maritagio Therefore this A@ appoints theſe to be expreſt , and 
the reaſon why I think theſe were not expreſt formerly , was 
becauſe Taxt-Ward was a very late invention, and Lands holding 
feu cum maritagio is a very extfaordinary thing, and ſo the inqueſt 
took no notice of either. 


His Corimiſſion f6t Plantation of Kirks differs nothing from the 
Commiſſions given by the other Parliaments , but only in that 
the Power whereby Titulars were forced to fell to each Heretor his 


' reſpeive Teinds isonly to laſt for three years after this A, ſo that 
all that great deſign ends here, except it be reviv'd by the next 


Commiſſion 3 but if the impediment during that time, flow from 


the Titular by reaſon of his Minority , or other inability , in thar 


caſe the Heretor who offered to buy his own Teind, is to have 
place to buy his Teind as ſoon as the impediment is remov'd but 
the AF does not expreſs within whattime : and therefore it would 


ſeem, that except the Heretor offer to buy during the Minority, 


and did really renew the offer to buy, immediatly after the 
Minority, or inability was over, he cannot have place to buy, 


+It is alſo declared, that if the -Heretor be Minor, and his Tutors 


_ to buy his Teinds, the Minor ſhall have aQion for 2 years after 
his|minority to compel the Titular to ſell them; but the AQ is il] con- 
ceived, not mentioning Curators 3 but the giving power tobuy af- 
bred whether this 

ſhould 
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of King Gharles 1h#ſecond." Seſſion 3, 
ſhould extend to Idiots ind: fatuous perfons 5 'or:where there is t#- 
tor bonis datus 0b.non- exiſtentiam heredis:* andiit ſeems the:liberty 
to buy, ſhould be extended to their' Heirs for two years after they 
ſucceed, or two years after furious perſons Reconvaleſce. 


He King in.arn 1669. by a Commiſſion under the: Great- 
"| Seal, did impower Noblemen and others to Regulat the Ju- 
dicaturesz .and theſe Regulations fet down by them, are here K a- 


rifiid - But it was objected , that this could not bave been done 


in-Law , becauſe bythe Inſtitution of the Colledge of Juſtice, and 
particularly by the 93 AG Par. 7 Ja. 5. The Seffion has power 
to make fick AGs , Statutes and Ordinances, as they ſhall thinkexpedie 
ext for ordering of Proceſſes, and baſty expedition of Juitice : _ Andit 
was thought ſtrange how Noblemen*and Gentlemen , who under- 
ſtood not Forms of Proceſs , could Regulat incident Diligences, 
andthe ordinary Tetms in ReduQions and Improbation, which with 
many other things ſpecified in theſe Regulations, wereſo miich mat- 


ter of Form , and were ſo little to be known by, the ſtrongeſt Rea- 


ſon that the my mc ge did oft-timesundetſtarid leſs of them, 


than the ordinary Leaders of Procefles. 


11y in ve, though by the 12 Article:it was hereadded,. That.if.eny 


"ERELE 


Parliament 3 becauſe it oling Inſtanceagainſt 
hic , "there having, been a Debate 1n,the Ouiter-houſe, Reportedta 
the Lords, they had the Cauſe to beſymmarly heard before 


Lords upon mtricacy,, :OrdainsaCauſe'to be mtg me the 
 boofd] 563 


to them, _beſc 
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of Seſſion ; 5 but ordainit to be diſcuſſed fummarly , without at - 
tending this Enrolment, to the end, that when the matter of Right 
Is DiſcuſFd, they may know how to Judge the Ryo. 


Asto the 16 and 17 Articles, Yide Obſervations upon the 9 4& 
Sef, 3 Par. 1Ch. 2. 


By the 22 Article, it is appointed, That the Advocat who Returns 
the Proceſs ſhall give out all the Papers, whereupon he reſolves to found - 
his Defences z which was done to prevent the Purſuers being forc'd 
to take a time to ſee thoſe Papers, upon which the Defence was 
founded; but this was found unpraRicable , becauſe the Defenders 
Advocats knew not what would be found Relevant , , Or not; and 
therefore the Defenders Advocat does now propone his Defence, 
and if it be found Relevant , he takes a Day to prove it as for- 
merly. 

The Difference betwixt Ouiter-houſe and Inner- houſe Advocats, 
which was appointed by the Regulations -is omitted. in ithis A&, 
which Confirms the Regulations without thatdiſtinRion. 

Before this AQ, in Incident Diligences , four Terms were 
allowed for producing the Writs, which were accidental. 
ly c crav'd to be produc'd : The firſt was Letters > with Certifica- 

that if the Havers producd not, other Letters would be diret a- 
nf thew, Charging them thereto. ſimpliciter, 3. That Letters of 
Horning would be dire#, The third was Horning. The fourth was 
Caption. But by this AQ, the firſt Diligence is appointed to be 
Horning. The ſecond Caption , which may ſeem too ſhort; for it 
is hard that third Parties ſhould, without any previous adyertiſe- 
meirt be Charged with Horning 3 for though no Eſcheat will fall on 
this Denunciation*s © yet the Rebel will upon this Denuncation be 
debarr 'd;-4b agtndo, beſide other 1 inconveniencies. 


As tothe Regulations concerning the Juſtice-Court , it has been 
doubted, whether they extended to Juſtice-airs, - or Circuit>Courts 5 
and therefore it was doubted,; whether a Citation given'to'a Pan. 


nal who; is in Priſon; might be: given upon fewer than fifteen dayes 


in.a Juſtice-air,. apd the Jud HE clined to think, that theſe Regula- 
germ to Phiopicirg ine well as Juſtice-Courts, as-to rt 
Articles here expxeſt,. fince Qrders are give! by the Parliament for 
eegulating Juſtice in;theſe Regnlations, whieh! w the! Parliament 
rn RR A 3 30} Sl171 
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k 


of King Charles the ſecond Sefſ. $3. 


Therefore this A appoints, That in the firit Verdi® it ſhall be mark: 


i 


ed who Condemned, end who Aſſoilzied. _ ; 
Albeit this A& appoints that the Chancellor ſhall mark whether e- 


very mar Aſoilzies or Condemns : Yet it isthought the omiſſion of 
this would :not arinul a Verdi@ in favours of the King, that being 
only introduc'd in favours of the King, to the end that His Maje- 
ſties Advocat may-be inſtructed whom to purſue in a Summons of 
Ercor, when a party is wrongouſly aſſoilzied, 


By the 1x Article it is appointed, That when any Summons of Ex. 
culpation is Executed againſt any party, that at the ſame time the Names 
of the Witneſſes and InqueS# ſhould be given, to the end the party may 
ha what to obje@ againſt the Witneſſes ; Upon which Article it was 
alleadged that when an Exculpation was raifd againſt the King, the 
Witneſſes Names ſhould be given to his Advocat likewiſe; and 
which the Juſtices found to be neceſſary in March 1680. For the A& 
being general as to all; and there being as great reaſon that the 
King ſhould know thoſe whoare to be led againſt Him, . as any pri- 
vat party , He ought to have the ſame meaſure: and whereas it 
was obje&ed, that it were a very ſevere thing, that a poor Pannal 
might not lead any Witneſs , even during the Debate, . though 
his Name hadnot been given in Lift; yet.this has noweight, ſince 
the A is foclear in general;Terms as to all » and itmay ſeem as 
unreaſonable that the King ſhould not be allow'd to lead any. Wit- 
neſs to prove a Crime , if he find him in the Court the time of the 
Debate ; for: the Pannal may much better, know who can prove 
his Defence, fince he behov'd td know: them, if they were preſent, 
than the Kings Advocat can know who were preſent:whenthe Crime 
was committed:z. and though: there may be” ſome inconvenience in 
this , for one: particular Pannal;,' yet 19] the general there. is £ 
advantagein thisto Pannals ,+theKing being thereby forced to.give 
in the Names of his Witneſs, ſo that ithe Panhal may not only 
know how to'obje& againſt. them, but even how to. praftiſe thems 
and whereas it may be objected, that-by: this procedure there bes 
hov'd ro be:progreſſas in infinitum, fincethe King might Cite Wits 
neſſes to caſt the: Pannals Witneſſesz and the Pannal behoy'd theres 
fore tobe allow'd to caſt 'the Kings Witneſſes, and: to have Citay 
tion for that effeR,  Itisanſwered, that this might as well be _ 
againſt all Reprobators3 ; nor does this: hold here, forthe Judge 
ſhould not allow: ſuch Citations, fave: one: to each party.' Becauſi 
Meſtengers in ExecutingCriminal Letters, gave ſometimes only copies 
of the Libel it ſelf,and yet returned Executions to His Majeſties Ad+ 
vocat.z that they.bad avaifeniven Liſts of Afſizers and, Wi | 


Therefore the Juſtices declax 
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mprifings were at firſt Invented to pay Debt with aſuitable 
| proportion of Land, * and the Sheriff was to adjuſt the foams 
due with the Lands Compriſed ; but thereafter great Eftates being 
Compriſed for ſmall Debts. , the Parliament thought- fit by this A& 
to. Ordain , that for the future , not a Meſſenger who was Judge 
in Compriſings; but the Lords of Seffion ſhould by 4 Proceſs be- 
fore ther, Adjadge as much of the Debitors Lands to the Creditor 
as would ſatisfie his principal Sum and Annualrent , with a fifth part 
more, becauſethe Creditor was forc'd to take Land for Maney, where. 
as by the Common Law, aliud pro alio invito creditore Jolui nequit. 
And albeit this A& expreſſes only that this fifth part ſhall be beſide 
the Compoſition to the Superiour, and Expenſes of Infeftment 3 yet 
certainly the Creditor muſt likewiſe have all the Expenſes beſtow'd 
aponthe Proceſs; foras this is reaſonable in it ſelf, ſothat expenſes 
tends to the procuring of the Infeftment. hn | 


; Obſers, x. This A& came in to the Parliament fimply in theſe 
Ferms,; andthe equity of it was preft from the Cuſtom of other Na- 
tions, and particularly the Common Law, where-the Pretor did ad- 
judge the Debitors Land proportionally tothe Debt; bur it being 
ftrohgly urg'd by. the Lawyers, Burgefſes andother Members who 
were: Moneyed Men, © that'it was moſt unreaſonable to force the 
Creditorto take Land; except the Debitor ſhould produce to. him 
2 good Progreſ'and Security; for both, to be forced to take Land; 
andyetto want a ſufficierit Right thereto, ' was alt ynreas 
ſonable - 1-Thereforethe CIAO, that: if eh 
did not compear-and prod uce a-! ufficient progreſs $:.and Renunce: 
the Poſſeflion , the Debitor might -Adjudge the whole Eſtate as 
ed its; and this has almoſt Evacuated: the whole 
of Debitors are. unwilling to produce a Brogrbth 
a 


nn, where the Creditor. compeared;; produced aProgreſs; ang: 
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of .King Charles the ſecond, Sefs. 3: 


ing forc'd to takeſolittleLand,and ſhould yet be forced to be unſecure 
duringa whole Minority ; yet the ſaid Legal in Adjudications will 
not run againſt Minors, for Adjudication» having come in place 
of Appriſings, are to be regulated by the ſame Rules,except where 
it is otherwiſe provided by expreſs Law 3 and therefore Adjudica- 
tions cannot be. Jed upon Bonds, bearing Requiſition , except Re- 

uiſition be firſt uſed , this being formerly neceſſary in Compri- 
fings, February 11. 1680, Gordon contra Hunter : albeit it was 
there alleadg'd, that an Adjudication was a more ſolemn Action, 
(requiring previous Citation of Parties) thana Compriſing, and 
ſo there needed no Requitition in Adjudications , as in Apprif- 
Wgs, ol | _ & 


Obferv. 3. That where Land is Decern'd proportionally to the 
ſum, with a fifth part more , the Creditor is to pofſeſsthe Landin 
ſatisfaFion ofhis annualrent, during the not Redemption, without 
being lyable to Reſtitution, or Compt and Reckoning; and there- 
fore when the AQ does thereafter ſay , that he ſhall be pay'd of his 
principal ſum and arnualrent, that muſt beundetſtood inthe Terms 
forelaid, 2s. that the Rent of the Land ſhall be allowed for his ans 


'_ » nualrent, without Reſtriction, 


Obſerv. 4. If the Creditor acquire once Poſſeſſion, he cannot 


thereafter ule perſonal Executionz which [think ſhould be under- 
ſtood only where the Debitor compears , both becauſe this Clauſe 


is adjeted to that part of the A&A which preſuppoſeth Compeare 
ance 3 and before the Claufe puniſking his abſence; and becauſe 
it were unjuſt that a Debitor ſhould have advantage, when he 
will net conſent. It may be alſo doubted, whether though the 
Debitor compear, he may be free of Perſonal Execution, when 
the Land adjudged is not able to pay the ſum, according to the 
Terms of the Act; for the reaſon of the Law ceaſeth ,, viz, That 
a man ſhould not uſe Execution , when he has attain'd payment: 


and thus albeit of old in Comprifings , the Comprifer could not 
uſe perſonal Execution , where he was in poſſeſſion, except he Re- 


nunced the ſame, July 23: 1633. yet where he had not attained the 
poſſeſlion , albeit the Compriſing was expir'd » he might have u%d 
perſonal Executioo by Horning and Caption, though not by arreſt- 
ment and poinding, December 7. 1631, 


Obſerv;, ,, That fitice: this AF Dectares, that neither the Su- 
periour nor Adjudger ſhall be prejudged by this AQ; it clearly 


- follows , that the Superiour may in this caſe, as in Compriſings, 


Redeem the Adjudger by payment of the ſum, it being unjuſt that 
a ſtranger Vaſſal, ſhould be forced upon him, whe hes content to 


' pay what 1s:due.  '. ©; ' 


Queritur , Whether albeit by: this AQ, no Compriſings 


ean be led of Lands, not already Cowpriſed 3 if yet Adjudicau- 
"ons may not beled, even where Landsare formerly Compriſed 3 for 


this is not expreſly diſchargd ; and this ſeems to have been 1ntro- 
Yyyyy | duc'd 
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duc'd , in favours of the Creditors, who may make their own Ele- 
ion, and I think they may. | | 

Whereas it | is Declard, That the Superiour and Ad- 
judger, ſhall be in the fame caſe after Citation in the Proceſs of Ad- 
judication, asif Apprifing were led, and a Charge given. It may 
be doubted, how a ſimple Summons can be equivalentto an Appri- 
ſing and Charge; for if that were ſuſtained, he who had raifd the 
firſt Summons would be preferr'd to him, who having raifd a po- 
(teriovSummons, had got the firſt Decreet, becauſe the firſt Sum- 
mons would be equivalent to an apprifing 3 and conſequently toa 
Decreet of Adjudication: But the Lords have very juſtly found that 
the meaning of this Clauſe is , That the firſt ſtep *in an Adjudica- 
tion ſhall be preferable to the fecond ſtep in a Compriſing, and ſo 
forth -* But not that the firſt ſtep in an Adjudication ſhall be equiva- 
lent to a compleat Compriſing : and yet it ſtill remains, that a Sum- 


.. monsin an Adjudication isequal to a Nenunciation in an Appriſing; 


for tho a Denunciation be the more ſolemn 4, yet a Summons 
publickly call'd in the Houſe, does likewiſe make the Diligence ve- 
ry notour. 


eg 


King CrarLEs 2, Parliament 2. Seſſ. 4. 


HE King having Deſigned to improve Salt' made in $co#- 
land, whereby poor people were maintained, and the 


Money kept in the Countrey, did buy the Salt made in 
| Scotland, and ordain ir to be fold out at reafonable R ates, 
which was called the pre-cmption of Salt ; but the Servants and 
O fficers imployed in venting the Salt, having taken exorbitant 
prices , as was alleadg'd , and remote places, ſuch as Galloway and 
the Highlands being ill furniſht, ſince 1t was difficult to keep Store- 
houſes every where, and many fearing, that this might bea prepa- 
rative for the pre-emption of Coal, Corn, ec. His Majeſty was 
therefore pleaſed, for removing all ſuch jealouſies and prejudices, 
to condeſcend by this A# , to diſcharge the ſaid pre-emption, and 
all pre-emption of Salt in-time coming, but to give fome advan- 
tage to our own Salt above forraign Salt, our'own Salt is declared 


Free of all Exciſe, and imported Salt & to pay fourty {ſhilling upon 


every Boll. 


"His AG is Explain'd in the Obſervations upon the 7 4@ 3 Sef 

3 Papa .: ; . | 
Nota, That before this A& the King had right to twenty ſhilling 

of Cuſtom fax every Tunn of imported Beer, by the. 179. 4&# Par. 


Many 


of King Charles the ſecond 


contraQed by our late Rebellious Parliaments and Commit- 
tees, and not being able to ſhun theſe Debts, becauſe they had 
given their privat Security for the ſame; the Parliament 1661. and 
poſterior Parliaments ſuſpended Execution- upon thern , but could 
not in Juſtice take away the Debtz Therefore for payment ofthis 
Debt , an Impoſition was granted upon Tobacco to be imployed 
for payment thereof, as being the moſt unneceſſary Commodity 
that was imported 3 and yet this being complained of'as a Monopo- 
ly, or atleaſt a great Impoſition upona Commodity, which though 
at firſt uſeleſs, was now. by Cuſtom neceflary ; His Majeſty did 


therefore Diſcharge the ſaid Fmpoſition, and allow the importing of 


Tobaccoin all time coming, free of all Cuſtom and Impofition,>ex- 
cept the ordinary Cuſtom, | 


—» 


King CrarLes 2. Parliament 2. 


Fter many Draughts of an A& to ſecure the Proteſtant 

| Religion , wherein His Royal Highneſs allow'd all Li- 
berty and Encouragement, many of them were found 
great ſnares tothe Subjefs; and thereupon it was remem- 

bred , that in eo 1633. King Charles who was a very zealous 
Proteſtant, and dyed a Martyr for our Church,  reſolv'd to make 
new Laws for its Defence 3 but it was found thatthe Laws made 
by King James Sixth , were ſo full that nothing could be ad- 
ded ; and that was very probable, for that King be- 
ing a moſt Learned and Zealous Proteſtant, and the dan- 
gers ariiing tO the Proteſtant Religion , being then fo Recent and 
urgent , It cannot be thought that any thing would have been 
omitted; and therefore as- that Parliament ſatisfied themſelves 
with a general Ratification of all former Ads, fo did this Parlia- 
ment 3 but to ſhew their earneſtneſs, this A& appoints the old 


Laws againſt Popery , and for: ſecuring the Proteſtant Religion, 
to be pur ta Execution , according to the Tenor and - proport of 


'theſe As; which Clauſe is here added to this AR, and is not in 
the 4 47 1 Par, Ch, I, * | | 


Sxcce(ſrn Defendet : and it is remarkable, that it was paſt with- 


'out'a ap Vore, or the leaft Objetion ; only moſt thought it 
> > , that it was unneceſfary, and really it had been fo, iflome 
in Ergland had not cantrov <> | 


ert it- 


'Tyyyy2 | This 


457 
M Any Noblemen and Gentlemen having been ingaged for Debts 4CT 


ACT 
Is 


His A& is Explained in the Obſervation .on the 8 4&# 1 Par: ACT 
2 6. but more fully in my Js Reginm, Cap. The Right of 2, 


452 


ACT 
Ml 


ACT 


ACT 
Ze 


Obſervations upon the third Parliament 


His A& Diſcharges Free-quarter and Localities; but becauſe 

ſome pretended, that by this Atthey were free from all ne- 
ceſlity of carying Corn, or Strae, or Graſs z whereas, if this were 
true, the Souldiers Horſes had been made.unfit for Service , by 
ſuch Carriages , and the Troopers and Dragoons might have been 
ealily Murther'd , whileſt they went out fingly to bring it in, there- 
fore by AR of Council, this 15 fully regulated. 


_—_— having been a full Debate before Bis Majefy , how far 
Maſters were anſwerable for their Tennents, the Parliament to 
prevent the like for the future,” made this AR , being fully con- 
vinc'd, that Maſters in Scotland could command their Tennents and 
Servants; ſuitable whereto, thereare many old Statutes, Command- 
ing Maſters to preſent them, and finding that without this ,, the 
Peace could not be ſecured; and upon the-event it is found, that 
this has ſecur'd the Peace for Tennents and Servants, knowing that 
their Maſters would find out their Crtmes, which Sheriffs and others 
could not know 3 and thatthey could not get Service, . or Land any 
where Ifthey were diſorderly, they haveconformed, and this hath 
Reſtor'd Maſters to the juſt Influence which our Predeceſlors had 
over their Tennents and Servants, ., and which they loſt by their 
Fanaticiſm, by which they came todepend only on their Miniſters; 
and minding more Conventicles than their Work: and in which 
extravagancy , they. were ſo far advanc'd , that they would not 
fee themſelves till they were ſecur'd , that they ſhould beallow'd 
to go to theſe: nor is the Maſter ty'd. by this At to any hard 
thing , ſince by preſenting them to Juſtice, or by putting them 
out of his Land, or,qut of bis ſervice , heisfree from all danger, 
and this is in his power 3 as alſo to ſegure him yet further, it is 
Declar'd , that he may break their Tacks 3 and that if any Maſter 
take them who are put away, he ſhall be lyable unto three years 
Duty. | | 

It having been alſo Debated before the King, that there could 
be no Deputs nam'd, for putting the Laws againlt Ecclefiaſtick Dil 
orders to execution ,, within the bounds of Heretable Judges; 
therefore His Majeſties Power is Declar'd asto this Point, by the 


Clauſe of this AR, butthis is now unneceflary, . becauſe by the x $ 


A@S of this Parliament, His Majeſties cumulative Power is Declar'd 
as to all points, 


T is very obſervable that the longer the World laſts, Probation 
| by Witneſſes leſſens alwiſe in eſteem, becauſe men grow alwiſc 
more Wicked, In our. Saviours time, ot of the. mouth of two or 
three Witneſes, every word was to be eftabliſhed: | Thereafter by our 
Law, and by the Laws of other Nations, Borg, above: an hundred 
pounds could be proven by Witneſſes, And albeit of old the 


but 


affixing of a Seal was probative without a Subſcription or Witneſles: - 


UMI 


ines cs 2 Ren< hb 
FF 4 a 


but as by former As, the Subſcriptions of -Parties is Declard re- 
quifits So though turmerly the Defigning. the Witnellſes,, was ſafe 
ficient, although they did not Subſcrive : Yet by this Atno Writ 
is Declar'd Probative , except the Witneſſes Subſcrive; and with- 
out their Subſcriving , the Writ is' Declared ni}; But the AR of 
Parliament does not condeſcend,whether this nullity ſhall be receiv- 


able , by way of exception , Or if it muſt require a Redudtion> . 


But I conceive it' muſt be null by way of exception, ſince the 
Law hath Declar'd*fach Papers null, arid the want of Witneſſes ap- 
pears by produttion of the Paper it ſelf, 


The ſecond thing Eſtabliſhed by this A& is, that no Witneſle 
ſhall fign as a Witneſs to any Parties Subſcription, except he know 
the Party , and ſaw himſubſcrive; or faw, or heard him give war- 
rand to the Nottar , or touch the Pen 3 _The occaſion. of which 
part of the AQ was, among other remarkable Caſes, that a,Gentle- 
woman pretending that ſhe conld not Write before ſo many Com- 
pany , defir'd to fign the Paper in her own Chamber , whereuport 
ſhe got the Paper with her, and at her return brought it back ſub- 
(criv'd, and ſhe thereafter raisd a ReduQtion of the ſame Paper, as 


not truly fign'd by her. and though this ſhould hardly have been 


ſuſtainable at her own inſtance, becauſe ſhe was heard toown it by the 
ſabſcriving witnefles, and the whole company : yet this exception of 
dole could not haveſecluded her Heirs or Executors from reducing it 
..asſaid is, If witneſſes without ſeeing a party ſubſcrive, or giving wars 
rand to ſubſcrive, ſhal ſubſcrive aswitneſles;they aredeclared tobe pu+ 
niſhable as acceſſory to Forgery; which quality fomethink was added 
toſecludethe puniſhment of Death, it being, as may be pretended, too 
ſevere to ae + by Death, that which is the effeR of meer negligence, 
and unto which very many fall through negligence ; 'yet 6ur Law 
knows no difference betwixt acceſſories and principals farther than 
ex gratia, acceſſories way ſometimes find.a mitigation of the pu- 
niſhment. 1 conceive alſo, that a party ſigning as Witneſs, withs 
out ſecing the Paper ſubſcrivd, ſhould' be lyable to a-third party 
who got affignation to that Paper in Damnage and Intereſt, if it 
be Reduced ex eo capite , 'fince he was'a loſer by his negligence $ 
But qnidjaris 2 1. Iftheparty himſelf, towhom the Paper was 

ranted , were purſuing ſuch an aGon for Damnage and-[ntereft; 
Face beſhould have conſidered his own ſecurity , andthe Witne(« 
ſes might have truſted to his-exaRneſs. | 2, Quid juris ? if the Wits 
neſs heard Command given to-one ofthe Nottars, ſfince:the'AR fays} 
That unleſs they beard him give Warrandto'a'Notar, 'or Notars ,_ and 
touch the Notars Pemz and yet even in'thatcaſe, the:'Paper may 
be null, becauſe there was not a Command-given to-both the 
Notars3 "and athird party may thereby loſe his Right,” 35:It may 
bedoubted if upon a Notars king, if the pattywilt-warrand bin 
to ſah(crive , the'party do-give'a Nod;:'Whether thar Nod will-be 
equivalent to' a"Warrand;-and free 'the/Witnefs, who thereupon 
ſubſcrived as Witneſs?" Anditfeems tſhould; forthe At fays, ex4 
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cept he ſaw or heard kin give Command : and a man cannot ſee a 
Warrand otherways than by a Nod 3 and z#tzs was ſufficient by the 
Civil Law to infer .a"Mandat. 


The third point-in the AF is, thar albeit in all Forraign Nati- 
ons , the Subſcription .of a Notar proves in all Obligations; ( for 
there the Notar keeps the Paper ſign'd by the Party, and gives on- 
ly a Duplicat fign'dby 'him) and albeit in our Law,a NotarsSub- 
ſcription did prove 1n all Inſtruments , ſuch as Seafins , Intimatj. 
ons, &c. If the Witneſſes were inſert , and deſign'd , though 
they did not at all ſubſcrivez yet by this 4 the Witneſſes muſt 
likewiſe ſabſcrive, which is another argument to prove, how much 
the Faith to be given to men 1s now lefſen'd : Bur it is fitto obe 
ſerve, that other Inſtruments taken by Notars, continue inthe for- 
mer condition , and need no ſubſcriying Witnefles 3 though for 
cautiouſneſs , all Witneſſes in any Inftrument do now Sub- 


{crive. 
Nota, That the Civil Law call:d all Obligations Inſtruments; but 
we call only Ads of: Notars Inftruments, 


- The fourth Point in this A& is, That all Executions of Meſſens 
ers upon Inhibitions, Interdictions, Hornings , or Arreſtments, 
ſhall be null, if they be not ſubſcriv'd by Witnefſes; and theſe 
were expreſt, becauſe | they are Executions of great Impor- 
tancez and yet it ſeems that Executions of Compriſings and 
Adjudications are of as great Importance as any of theſe; and 
yet it is not requird. by this 4, that Executions of Com- 
prifings and Adjudications ſhould bave ſubſcriving Witneſles ; 
and a ReduRion being raiſed of the Execution. of a Compriſing, 
becauſe there being but two Witneſſes expreſt 1n. the Execution, 
one whereof did expreſly deny, that ever he was witneſsin ſuch an 
Execution, /and ſo the fame became null , as wanting two Wit- 
neſſes: To this. it was anſwered, that the Depoſition of a; Wit- 
neſs, denying that he was preſent upon the Land the time ofthe Exe. 
cution 4 was not ſufficient to deſtroy an Heretable Right of ſo 
great importance, as this Comprifing was 3 for.this Depolition af- 
ter ſo long a time, could amount to no more than a nor memini; 
and the reaſon whereupon this Statute is founded, appears by the 
Narrativeito be, becauſe. the Witneſles may by their torgetfulneſs 
cafily difown their being Witneſles3; and [many men are apt 
te forget ſuch Circuniſtances, and to-deny. that: ever they have 
in ſach- a. Place or-:Houſe, until the ſame be brought back to 
xir memory, by other: yery remarkable Circumſtances, which 
could not be,donehere;; becauſe the Meſſengerand the other Wit- 
neſſes were:both Dead; -:2. 'The Depoſition of one. Witneſs deny. 
ing his beivg preſenit,/ ſhqnald not. jnfer a nullity of the Compri- 
fog, ſitxcerthe loſs of the. whole 'Rxecutions would not infer th 
Gay afiee fo long a ies ha een froquendy decided. 3. I 
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this were allow'd , - it ſhould be in the power of every fingle Wit- 
neſs inan Executionof a Compriſing, or Adjudication, which are 
now the Foundations of the moſt of our Rights , to deſtroy and 
overturn the ſame for Money or Prejudice. 4. No (ingular Suc- 
ceſſor buying a Compriſing , could be ſecurd; and if theſe Exe- 
cutions had been thought of ſuch importance , this Statute had 
required ſubſcriving Witneſſes. , Por a Compriſing is of far more 
conſequence than an Arreſtmentz The one relating to an Here- 
tabl-, the other to an Moveable, and very Temporary Right. 
5. No man could with a ſufficient cauſa ſcievtie, Depone that he 


was not upon the Ground of the Lands of ſucha Barony, except he _ 
knew every bit of the March of the Barony , for that Executi- 


on might have been uſed upon the very remote* corner of 
It, 

The Jaſt Branch of this AF is , that no Execution whatſoever 
{hall be ſufficient to interrupt the Preſcription of Heretable Rights, 
unleſs the ſame have ſubſcriving Witneſſes; and by this, we ſee what 
Care our Law has taken to preſerve Preſcriptions : and for the 
ſame reaſon it is appointed by the 10 A& 2 Par. Ch. 2. Thet all Ci- 
tations that ſhall be made uſe of, for Interruptions ſhall be renew'd ever 
ſeven yearz and becaute of this Claufe in the eA&,it is adviſable,that 
all Executions in Adjudications, Compriſings, Moleſtations, and 
generally inall Actions, relating to real Rights, have Subſcriving 
Witneſſes, though theſe be not Expreſt, becauſe they may be made 
uſe ofas interruptions in other caſes. vid. obſerv, on the ſaid A, 


por concerning theTeſt,is ſo exaQly and univerſally known? A © T 
6s 


and all objeQions againſt it have been ſo fully clear'd, that 
it is unneceflary ro Write any Obſervation upon it: 


Y the 2 A# of the x Par. Ch, 2. It is Declar'd that the noms- ACT 


nation of the Senatars of the Colledge of Juſtice did ever belong to 
the King, And His Majeſty and His Predecetlors have ever been in 


uſe of appointing the times in which they ſhould: fit , and Judge: 


for him; .and therefore His Majeſties Royal Brother , finding, that 


many Members of Parliament inclin'd to want the Summer $efli- - 


on , he allow'd the Overture to be brought into: the Articles: Tt 
was likewiſe propokd, That there might be one eMoneth allow'd for 
the Summer, and four. only for the Winter ; for which it was urg'dg 
that this would fave all the inconveniencies that could be adduc'd 
againſt the Summer Seffjon 3 ſince. therein Cauſes that could not 


* well admitofdelay, ſ{uchas Suſpenſions, Removings, Atiansupan 


Bills of. Exchange, &#c. - might be diſcuſfd 3 but this was 

Rejefted by Vote of both Articlesand Parliament, | as tending tp as 

much Trouble and Expenſe as the Summer Seffion it ſelf , without 

any coitfiderable advantage, * For the Leiges behov'd to attend from 

the remoteſt parts of the _ and yet the whole time would 
ZZZZ 2 
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be ſpent in uſeleſs preparations for Buſineſs the firſt fourthnight ; 
and in a dangerous hurry the laſt fourthnight ; - by this A& then 
there is only one Seſſion to be in the whole year, which is to laſt 
from the frlt of November , to thelaſt of March incluſroe. 


The Arguments adduc'd for this Model were firſt, That two 
meetings of the Seſſion did encourage our Countrey-men too much 
to litigiouſneſs, who were naturally too much addifted thereto ; 
whereas one Seſſion might well enough end all our Aﬀairs : and 
it was indeed obſervable , that to recommend this Overture, all 
poſlible diſpatch had been made in the former Seſſion, - 2, That 
theſe two Seffions occafioned great Expenſe, fince people behov'd 
to come twice a year from the remoteſt parts of the Nation, moſt 
unneceſſarly ; for the Summer Seſfion was ſpent in Preparation, 

. or Hurry, as ſaid is. 3. The Summer being the only time wherein 
Scots-men could have any pleaſure , or could make any improve- 
ment by Building , Imparking , -c. The Summer Seffion did, 
without making us any. Recompenſe, deſtroy both our own Plea- 
ſure, and the adorning of our Countrey, | | 


The Arguments for continuing the Summer Seſſion as former- 
iy, were | l 
\ T. The Seffion not fitting for ſeven Moneths, His Majeſties 
Authority during all that time, wants the ſupport and aſſiſtance 
which otherwile it uſes to have from the frequent attendance of the 
Nobility , the Kings Officers, and others do meet frequently 
during the Seſſion , becauſe of the conveniency they have in at- 
tending their private Buſineſs. Whereas in this long Vacation of 
ſeven Moneths , they can hardlybe brought together , and ſo want 
that Correſpondence, Intelligence and mutual affiſtance which they 
have in time of the Seſſion; and our Rebellions being ordinarly 
in the Summer time, becauſe of the conveniency which Rebels 
have of lying in the open Fields, and of getting proviſion for their 
Horſes , it would be much eaſier to ſuppreſs the ſame, *when His 
Majeſtics Authority is fully. repreſented , and His Nobility and Ser- 
vants fully conveen'dz a great inſtance whereof appear'd inthe late 
Rebellion of Bothwel-bridge. [2.97] 


-2. The Summer Seffion was very well contriv*d for the adnmi* 
niſtration of Juſtice; becauſe in. the Moneths of June and July, fuch 
as have affairs in dependence before the Seffion, had then no La- 
bouring at Home, thoſe two Maneths falling very conveniently 1n 
betwixt Seed-time and Harveſt , and we baving formerly bad the 
Moneth of March adjeted to the Winter. Sefton, that Moneth 
was taken from it , becauſe it was a part of our Seed-time., and 
conſequently to have it now a part of our. Seffion , muſt be very 
inconvenient. 2, In thoſe two Moneths, His Majeſties Subjects in 
the Iles, and remote Countreys ; "can only. come to, get Juſtice 
adminiſtrated to them in the Sutamer , there being no paſtage Ho 


Tot. 
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theſe places to the Seſſion in the Winter time; or at leaſt if they do 
come, they muſt ſtay the whole Winterz and in ſome years the ttorms 
are ſuch, that there is no Travelling, even fromnearer Countreys, nor 
is the winter fit for old men_Biſhops,Clergy-men,and ſuch asareinfirm 
to travel in. 3. The Seaſon in theſe two Moneths, being very moderat 
with us , and the dayes long , much more Buſineſs is diſpatched, 
than in the Winter time - and there is far more conveniency of 
Informing, than in the cold and rigid Winter Nights, which puts 
men togreatexpenſe, and occaſions many Diſeaſes. 4. Though his 
Majeſties Subjefts now procure Decreets, or get Bunds ; yetthe 
ſame being Suſpended , they cannot be diſcuſfd for nine or ten 
Moneths; during which time alſo widows and Orphans ſtarve; 
Maſters cannot remove Tennents, becauſe they Advocat the Cauſe; 
and Debitors become Infolvent 5 Creditors likewiſe being forc'd 
to uſe Adjudications within year and day of one another, are al- 
together by the ſaid long Vacation excluded. 5. Not only Bufj- 
neſs before the Sefiion by this means , but even before inferiour 
Courts are ſtopt 3 for ſuch as are conſcious to the injuſtice of their 
own cauſe, ſtop procedure there likewiſe by Advocations, which 
cannot be diſcuſhd for nine or ten Moneths, 6. Not only in theſe 
particulars; but in general , the courſe of Juſtice is itopr here: far 
contrary , not only to our conveniency, but to the Cuſtom of all 
Nations, who allow in place of one, four or five Seffions. There 
being no Vacation in the world longer than two Moneths , except 
- in Scotland, who now allow fevenz during which time, honeſt 
men are Defrauded, Bankrupt, and violent Poſſeſſors are Indulg'd ; 
Probation by Witneſſes, and otherwiſe periſh : and to be ſhort, 
there is no face of Juſtice during that time. 7. As the Vacation is 


too long for the conveniency of the People, fo is the Winter Sef:' 


fion too long for the conveniency of the Judges , Advocats and 
other Members of the Colledge of Juſtice, who muſt either deſtroy 
themſelves by toiling roo much, or the Peoples Bufineſs by their 
languid and negligent mannadgement thereof, it beingundenyable 


that before the four Moneths uſed to expire formerly , all perſons | 


concerned did languiſh, weary, and wiſh for a Vacation. 8, The 
ſhortneſs of the time now allow*d, forces theJudges to give ſhorter au- 
dience and to frequent the Side-Bars more than is fit. 

3. The want of the Summer Seſſion deſtroys Trade and Com- 
merce 3 Becauſe 1. Merchants cannot get in their Money , with 
which they ſhould Trade, Rang Execution of Law for ſo 
long a time. 2. There is now no Whitſunday Term, fo that the 
Courſe of Money is ſtopt; and it is undenyable, thatthere areno 
payments now. at Whitſunday; whereas we having had two Terms 
formerly, Whitſundayand cHartinmas, there were very wiſely two 
Seſſions appointed , one in_the Summer for thoſe who did not pay 
at Whitſunday 3 - and another in the Winter , for thoſe who did not 
pay at Marthobl 3. There being no concourſe and meetings of 
the People for ſeven Moneths , there can be little Commerce <- 
For all Traffique arifes, and Bargains are made upon ſuch occafi- 
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ons. 4. It is undenyable, that twice more Merchants have broke 
in thoſe two years that we wanted a Summer Seſſion, than inany 
ſix formerly ; from which decay of Trade allo ariſes a great loſs to 
His Majeſty in His Cuſtoms and Revenue. | 


4. This want of the Summer Seffion is very prejudicial to the 
private Eſtates and Intereſts of almoſt all ſorts of People: For, 
I. There is alwiſe greateſt conſumption. of Corn, Cattle, and all 
Products ofthe Nation, in more frequent and numerous concourſe 
of People; and the greater the Conſumptjon be , the prices riſes 
ſo much the higher. 2+. The ViQtual of the Northern Shires not 
being Tranſportable till April, becauſe of the Storms, it was on- 
ly vented during the Summer Seſſion ; and- now the price of the 
Victual there is much faln, and His Majeſties Exciſe 1n thoſe Shires 
much prejudg'd. 3. The Heritors of Store-rooms in the South and 
Weſt are very much prejudg'd, fince a great part of their Cattle, 
eſpecially of the younger , was only vented in the Summer Sefſi- 
ON, 4+ The Heretorsin the Shires about Edinburghare prejudg'd 
In every thing that is pay'd to them. 5. The haltof the Town of 
Edinburgh it (elf is almoſt laid waſte3 Landlords having almoſt loſt 
half their Rent , and the beſt Tradeſ-men running away to other 
Nations, becauſe they are idle for ſeven Moneths here, By which 
alſo His Majeſty is a great Joſer in His Revenue, that Town paying 
him more alone, than a ſixth part of what is pay'd by all the Burghs- 


Royal in the Kingdom3 and Trade by this extraordinary Pover- 


ty decaying in Edinburgh , which is the Fountain of Commerce, 
and the Staple Port of the Nation , it muſt proportionally decay 
in all the other Towns, fince their Trade and Commerce depends 
upon it. 6.His Majeities ordinary and additional Exciſe inEdinburgh, 
has very much decreaſed, and the Brewersarealmoſt all broken with- 
in theſe two years, asthe Tackſ»-men and Cuſtomers too well know: 
The Miniſters Stipends likewiſe being pay'd out of the Annuities 
on Houſe-Meals , they muſt likewiſe decreaſe as the Houſe-meals 
do. Nor is the Town able to keep up the Company, nor to fur- 
niſh His Majeſty ſuch aſſiſtance, as formerly it gave in the Rebellions 


at Peniland and Bothwel. 


-As to the contrary Arguments , it was anſwered , that as to the 
firſt , Buſineſs did increaſe daily in all Nations, with the improve- 
ment of Land and of Trade, and the multiplying of Diligences, {6 
that Proceſſes could not be ſooner ended than formerly, without 
deciding them more carefally, To the ſecond, no man now need- 


ed to come till his Cauſe was call'd, becauſe all Cauſes were decid- 


ed in their courſe by a Roll, and ſo it was no matter whether he came 
Summeror Winter. To the third it wasanſwer'd, there was more 
Planting and improvement in the Moneth of March, which is now 


loſt than in both the Moneths of Junc'and Fuh: 


UMI 


of -King Charles the /econd 


It may be doubted if the King can recal the Summer Seſſion with- 
out an expreſs At of Parliament; and it may be urg*d that He 


Ko 


may, (incethe Seffion is his own Court, wherein He does Juflice to 


His People by His Judges 3 and therefore as any of His Majcſties 
Vaſſals may hold their Courts when they pleaſe, much more may 
His Majeſty hold His, Likeas His Majeſty has oft-times by His 
Council , order'd the Seffion to fit when and where He pleafd : 
And whereas it is pretended ,that if this were true, Acts of Parliament 
in this caſe were unneceflary 5 and that ſuch alterations have ne- 
ver been made without the Parliament. To this it is anſwered, 
That at firſt the Seſſion was a Committee of Parliament ; and fo 
the Diets of Sefſion behov'd to be appointed by Parliament : and 
now likewiſe itis fit, thatthe Inclinations of theSubje&s be gratifi'd 
by ſuch AQs, taking along” their conſent in a Caſe of fo general a 
concern; but it does not .neceſfarly follow, that all things that 
have been Eſtabliſhed by an AR of Parliament at ſome times, can 
at no other time be order*'d by His Majeſty alone; for we ſee that 
thereare ſeveral Ads of Parliament , Regulating Trade and Coyn- 
age; and yet it cannot be deny'd, but thatTrade and Coynage 
are #nter Regalia, 


Lbeit by the fourteenth AF 1 Par. Ch. 2. The Exciſe is to be 
taken up by the Commiſſioners of the Exciſe, or ColleQors 


| appointed by them, and for whom the Commiſſioners are anſwer- 


able, and may be quartered upon for their Deficiency : By this AR, 
the grant of the Exciſe, which is to Commenſe from the Kings 
Death , gives His Royal Succeſſors only a Right to what the 
Drink Exciſeable it ſelf can yield, and ſo the Shires will not be ob- 
lig'd to burden their Land with Ces, for Deficiency of the Ex- 
ciſe, asnow they do. 


5 by” Ad is formerly Explain'd.in the Obſervations on the 47 


o AG Par. 11 Ja.6, 


Y our former Law , it was generally believ*d that all Widows 

had Right to a third of their Huſbands Eſtates, call'd with 

us a Terce, except the Wife had been expreſly ſecluded by her 
Contra of Marriage, and that ſhe had Right to her Joynture,and to 
a third of the ſuperplusof any Land, wherein her Huſband died In- 
feft - But in a Caſe betwixt Preſtorgrange' and the Lady Craigleith, 
Debated-in the Seffion immediatly before this Parliament; It was 
alleadg'd, that theſaid Lady, being competently provided by her 
Contra& of Marriage to a great Joynture, - ſhe could not likewiſe 
have Right toa Terce, becauſe primo, proviſio hominis tollit proviſio- 
em legis 3 and therefore wherea' Wite is provided by expreſs agrees 
ment, and'the Proviſion acquieſced in by the Wife and her Friends, 
it is inthe conftrutionof Law:reputed to: be in full Gtisfation of 
all ſhe cancrave', if the fame amount to a'third of all.the Lands, 
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which the Defun& had at his Deceaſe. 2. This is Declar'd to be 
our Law, by the 16, cap. lib, 2, Reg. Maj. N.6, & 10. And by 
Balfour in his Title of the Wites Dowry and Terce: And by Craig 
lib. 2.Cap. 22, 3. By the Laws of other Nations it is clear, that 
wherea Wife 1s ſecured by a Conventional Proviſion, ſhe can have 
no Right to any legal Proviſion ; This the French exprefly deter- 
mine, when they ſay, that a Wife having dotarium prefixum , can- 
not claim dotarium ex lege & conſuetudinarium, 4. This Terce is 
the ſame in the Analogy of Law,that a Legitimr, or an-Aliment is to 
Children 3; but ſo it is that neither of theſe are due, when the Chil- 
dren are provided; and therefore the moſt that can be duein ci- 
ther Caſe is ſupplementum legittime 5 the Law having only deſign- 
ed the rationabilis tertia: And there 1s no more due to our Queens 
by the 2 AF 1 Par. Ja. 3. Albeit theſeReaſons were thought ve- 
ry pungent,and tending much to the ſupport of old Families, and to 
ſecure Men againſt the importunity of their Wives; yet becauſe ſome 
poſitive Deciſions had run in favours ofthe Wives, though 
abundantly provided 3 therefore the cafe was referr'd by the Sefſ. 
ſion to the Parliament, and they by this At ordain'd that in time 
coming , if the Wife be provided, tho her Proviſion were never 
ſo ſmall , ſhe ſhall be excluded froma Terce, unleſs her Right to 
a Terce be ſecur'd to her, by and attour her particular Proviſion - 
But becauſe this AR was not thought a Declaratory Statute, but a 
Regulationz therefore the Cafe depending was remitted back to 
the Seſſion, 


'A CT __ is fully Explain'd in the Obſerv. upon the 16 AT 22 Par. 
T F 


4, 6. 


ACT H' Majeſty having, by vertue of His Prerogative Royal, De- 


2 I 2+ 


clard by the 27 AF 3 Sef. Par.1Ch. 2. The Sole order- 

ing, and diſpoſing of Trade with Forraigners; He did by A& of Coun- 

cil A#n0 1681. Regulate the matter of Trade and ManufaQories ; 

whichProclamations are here Ratifr'd, for a ſecurity to ſuch as ſhall 
undertake ManufaGories; and therefore it may bedoubted , if His 
Majeſty can diſpenſe with any thing relating to ManufaQtory, fince 
in this, third Parties have followed the Faith of hisMajeſties Acts 
and Proclamations; ſo that His Majeſty ſeems to be bound to them 
ex quaſi contrattu, It isdeclared by the laſt Clauſeof this AQ, That 
20 perſons contraveening this. AF , ſhall be lyable to the Penalties, . un- 
leſs they be found guilty within three Moneths after the delation : Upon 
which Clauſe it was found, - that the Offenders were free , though 
they had confeſfd their Contravention by their Oath within -the 
three Monaths 3 becauſe there was not a formal Sentence againſt 
them ; albeit it was alleadg'd that in confitentem nullz ſunt partes ju- 
dicis;, and the King had done ſufficient diligence3 and' the reaſon 
of the A& did only militat in favours of thoſe, who where not ob- 
Iiged to Depone after'fo long a time; and the King could not be 
prejudg'd, where his Officers had done ſufficient Diligence , - 
Ts 


UMI 


of. King Chatles the ſecond.» + 


this in effe& was a Preſcription , which runs only againſt the nepli- 
gerit, Likeas in this Caſe, the want of'a Decreet could! nof 
be oppor'd , ſince it was occafioned by a Petition ,-given by'the 
Defenders craving a delay, with which the King gratifi'd them 
But yet the Council thought the words of the Act-ſo politive,, that 
they would not go over them) eſpecially ſince tlie Claule did reſolve 
in an ſndemnity to People who might have, and did ordinar» 
ly contraveen by miſtake, or'through neceſſity , and all ſuch In- 
demnifying Clauſes ſhould be favourably Interpreted. 


Y the 212 AF 14 Par, Ja. 6: TheLords of Seſſion tan only be 
declined to Vote,orJudge in Cauſes belongingto their Fathers, 
Brothers, or Sons : But becauſe the prohibition of that AF, was 
too narrow , and that the reaſon thEreof did equally militat againft 
all Judges; Therefore by:-this A# the Prohibition of the former 
AT is extended to degrees of Aﬀinity as well as Conſapguinity : As 
alſo to Lncles and Nephews, ſo that now no Lord of Seſſion, ot 
ather Judge whatſomever is Capable to Vote whereeither the Pur- 
ſyer or Detender is Father, Brother, or Son in Eawto him, 'which 
is moſt juſt, ſince theſe may have an equal influenceupon him, and 
ſometimes greater then thoſe formerly Diſcharged; 


. It maybe doubted whethet this A& ſhould extend to Cafes cary3 


| ed on in the Names of Confidents and Truſties , for the behove of 


the Perſons Comprehended in this A& 3 and it ſeems rational to ex- 
tendt 5 , for a Cauſe catmot ſo much be faid to be his, in whoſe 
name. it is purſued , as the perſons.to whoſe behoye it is purſued; 
and if this were. otherwiſe, the deſign of this excellent A& might 
be altogether evacuated -But yet [remember that the Earl of Rothes 
in.Exchequer,gave by his vote the gift of Noti-entry of the Eſtate of 
Levit to Six Widiam Bruce,though it was alleaged that it being to his 
own behove.;, be conld not jis ſbi dicere. To. which it was an= 
ſwered , that he- did not Vote for himſelf , but that he wasneceſit- 
tat to fit to make up a quorum, becauſe there behoved fill to be 
ſuch a yumber of Commiſſioners of the Thefaury preſent in Exche« 
quer, as ſine quibus non. Sp J 
' A. S Laws do ordinarly ſhow the Genius of the Nation; 'ſo do 
\. they likewiſe ſhow the Genius of the.Time wherein they are 
madeg and this Law.was occaſion'd by adreadful Principle, wheres 
by the Fanaticks had declar'd , That #t was lawful to Kill all-who 
Serv'd the King; , and though none were puniſh'd: in Scotlaxd for 


| meer principles;of Religion ; Yet.it is very lawful to puniſh thoſe 
arly and naturally to the 


who maintain Principles, which tend nece 
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raiſing of Rebellion, or committing, of Crimes: Whereof this and- 


the 2 AF 2 Sep. Par, x Ch. 2, arcjuſt Inſtances, | 
" Bbbbbs * = 


452 


ICT 
I6, 


InſtruRions , not to grant a .Paſs to any Ship till he was aboard, 


Obſervations upon "the third Parliament 
It may be doubted, whether Judges may bedeclined, wheretheir 
Relation 'is -equal to the Purſuer and Deiender, or 'in Caſes 
of Affinity, where the Aﬀinity has ceaſed by the Diſſolution of the 
Mariage. | 
Item, 1t may be doubted, if a Judge can be declined where he is 
related only toone who 1s a Member ofa Society , which is Purſu- 
er or Defender 3 as for inſtance, if the Procels be againit a Col- 
ledge, - and the Judge be Brother to one of the Maſters of the Col- 
ledge. 


Obſerv. From theſe words, The Exchequer ard other Judicatures, 


That the Exchequer is a Judicaturein our Law, . 


Y this A@ It is declared, That the high Court of Admirality 

15a Sovcraign Judicature init ſelf, and imports ſummar Execue 
tor, by which laſt words is meant only, that execution of Horning 
may paſs upon their Decreets immediatly, without ſeeking a De- 
creet conform before the Lords, asofold, conform to the x 5 A& Par. 
20. Fa 6. which 1s here wrong cited, and call'd thex2 Par. But 
this ſummar execution is no mark of its beinga Soveraign Court ; 
for Sheriff and Bailiff Courts have the ſame priviledge, But that 
which makes this Court a Soverajgn Court 1s, that by this A@ it is 
declar'd, that they may not only. review the Decreets of inferiour 
Admirals, but their own. 3 and the reaſon. why they are allowed. 
to review their owns, becauſe 1tistheir cuſtom to grant oft-times 
Decreets ſummarly, for not finding! Caution 3 and it were hard'not 
to allow the perſonsconcern'd to be heard upon anoffer to find Cay» 
tion < asalſo, Itis declar'd by this A& , that mo Advocations ſhall be 
granted. from them 10 the Seffien; but even thisisnot obſery'd, -tho 
it was: the great deſignof this AR, for this AG reſtrifting this Privi- 
tedge to waritir and Sea-affairs,the Lords Advocat Cauſes from that 
Court',  asnot maritim, it notbeing determin'd' what Caſes are mari- 


#im,. and ſo can be comprekended under that Ferm. 


- + The' Lords are fill allow to Suſpend the Decreets of the Adz 


mirali#preſentia, or by three Lords in the Vacance, . whichis hard- 
ly to be reconciled with its being a Soveraign Court - And yet in 
fome Caſes, the Lords Suſpend the Decreets of the Juſtice-Courrt, 
and of the Commiſſion of the Kirk , which are certainly Soveraigg 
Courts, . The Admiral Court has got alſo power by this A to ap- 
ply-the Fines and Amerciamentsof their own Courts, to their. pwn 
uſe:, which formerly belong'd to the King; and they have alſothe 
ſole powerto grant Paſſes and ſafe Condudas to, Ships., which by a 
fpecial priviledge was granted immediatly before'this AF, very r- 
regularly to Magiſtrats-of Burghs R'ayal, and iti the time ofthe Jate 


Dutch War, it was granted'to a-particular perſon;, .named by His 


Majeſty, who was called Syreer:geveral; and" wasbound by his 


and 
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not willingly offer. 


of King Chaales ihe ſecond.” 
and Surveyed all that: was in itz only he had power to make a De- 
put for Aberdeen, and beyond it. 


I) Y this 4 becauſe common things are negleRed,and Creditors are 
diſappointed of all the Rents where.rhe fame are controverted 
amongſt them z therefore they areallow'd to roupthe Lands of the 
common Creditors, when become Þankrupts, which is now done by 
Summons, Narrating thisStatute,in which all the rea}Creditors areCit- 
ed; and thereupon theLords grant a Commiſlicn for trying the value 
oftheEfate, and then they determine what ſhall be theleaſt price,and 
they namea Lord before whom the Roup is to be made, and Let- 
ters are raiſed, Charging Creditors to appear on twenty one dayes, 
at ſuch an hour at the New-Seſlion-Houſe , to offer before ſuch a 
Lord, at which Day he comes to the Outter-Houſe, and the Clerk 
Reads the Ads, and Commiſſion to that Lord , and the Macer ot- 
f:rs the Landsat the price put on. them by the Lords three ſeveral 
times, and ifnoneoffer more, he who raiſed the Summons gets them 
at that price; 


After all this, the Creditors go on in their multipleepoinding, and 
being rank'd. according to their due preference, the price is diſtri- 
buted amongſt them accordingly , tho it may be Debated that this 
preference ſhould be firſt determined, fince till then Creditors will 


. It ſeems more reaſonable that Roups ſhould be in the Shires where 
the Lands to be ſold do ly , for there will be more buyers found 
there than at Edirburgh : I. could ikewiſe wiſh , that where any 
of the Lords of the Seſſion are Parſuers, .they would name Commit-. 
fioners in the Countrey to make the Roup, for Societies ſhould ſhun 
ſbi jus dicere, where the ſamecan be fupply'd by others, 


. T think alſo that it were fit that Roups were made three ſeyeral 
dayes,and not all at one time,as is required by the Doors, for this 
would give all perſons concerned time and opportunity to appear, 
and conſider-what is fitto be offered, for men may be'furpriſed, or 
be ſick, orbuſie at one. hour, or time, {conceive alſo, that the 
Lord who makes the Roup, ſhould ſtay all the two hours allow'd 
not only to the laſt moment, but from the firſt, as we ſee the Judges 
do in Roups abroad ,. and before our Admirals, where the Rou 


are therefore appointed to be made ad cargelary , or clpſidrdm, 


and in. Orders of Redemption, we ſee that the Redeemer muſt wait 


fromSun toSunz.and tho where the CommonGoodis to beRoiped 


inT owns,or theCuſtoms inExchequer,the fame uſeto be done inhalf 
an houror ſo,. yet it isa different thing where Creditors are took- 


fer for getting payment of their own juſtDebts:and fortheſame reaſon. 


it ſeems, though'a jult Creditor come ſomewhat late ;yet-iFhe offer 

more. he ought to.,be- preferred, ; naw de ziningis nox curat pretor, 

and the intereſt of lawful Creditors ought to have greater fdyour, : 
| Bbbbbb 2 Tt 
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Obſervations upon the third Parltament 


It is doubted, if a part ofthe Bankrupts Lands-may be Rouped, 
fince the A ordains in general his Eſtate to be Roupt , and a- part 
of the Eſtate cannot be call'd the Eſtate 3 andit were hard tochooſe 
out the Mannor-place , and ſome little part of the Land , by the 
want whereof , the relt would become of little value : The Ad al- 
ſo by ordaining the price to be diſtributed among the Creditors, in- 
finuatsthat one Creditor cannot chooſe a part to be Roupt for pay- 
ment of his particular Debt, 


Whether the Lords may ſtop offers when they grow exorbitant in 
prejudice of offers of a juſt price, made by lawful Creditors; and 
whether a Creditor fhould be preferr'd to a ſtranger, both offering 
the ſame price, tho the ſtranger made the firſt offer ; and ifa Cre- 
Gitor in paſſion may be allow'd to repent, and if he ſhould get 
Deductions in caſe of ſupervenient War, Peſtilence, or vis major, 
may be cen with many other intricat queſtions, fully diſcuſt by Ma- 
theus as autionibus, and Poitillus de ſub-haſtationibus, where all the 
matter of Roups are excellently Treated. 

*F 7 Hen Field Conventicles, atid other Inſolencies grew inſup- 

/ portable, the Privy Council required the Sheriffs, Baillics 
of Regalities , and other Magiſtrats to call together theſe within 
their Juriſciftions, for re rilig the ſame 3 but they anſ{wered, that 
this was not poſſible; whereupon the Council being juſtly jealous, 
that the Sheriffs did not their Duty, gave Commiſſionsto the Com- 
manding Officers, and other Gentlemen to be Conjund-Sheriffs, as 
to all Ecclefiaſtick Diforders, and found that theſe contributed 
much to quiet the Countreyz but this being complained of , asa. 
ſtreach ofthe Prerogative, This Ae was made, Declaring That His 
CHajeſty may by Himſelf , or others Commiſſunated by Hine , take 
Cognizance and Deciſion of any Cauſes He pleaſes, notwithſtanding of 
any Juriſaifion beFowed by Him and His Predeceſſors ; Forunder- 
ſtanding whereof, it'is fit to know that all Juriſdictions granted by 
abſolute Princes, are cumulative, and not privative 3 for tho the 
empower Others to diſtribute Juſtice to their people, for their 52 
their Peoples greater Conveniency ; yet they never thereby denude 
and debar themſelves from judging or appointing others; for the 
King may ſee, and the People may find Judges very unfit, and 
that the Government is ruined'by them; and yet a Crime cannat 
be prov'd, whereby Deprivation may be infer'd: whereasthere is 
no inconveniency on the other hand. 2. This is clear by Cralg to 
be our Law , lib, 2. diag. 8. Tad tamer generaliter obſervandum, 
quod: juriſdiGio nnnquam privative, ſed cumulative delegari poteſt; non 
eff enim quaſi tranſlatio juris ex una perſona in alia, ſed tantuns man- 
data juriſdittio, que non obſtante delegatione adhuc remanet in dele- 
gente. | Zo This is no more than what was allow'd tothe Kingby 
the 27 AG Par. 5 Ja. 3, Whereby it is Declared , That 3t ſhall be 
lawful to the King at his empleaſance (or pleaſure ) To take Deciſion 
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of King Challes tha jeondburil)l aye 
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[.* , Tet hat Voak like- 
bat d nors will CbnttaR to 
their Lzfions and there- 


a, did Reſcind ſuch Oathsz yet by the famous Law :acy 
wberum , ſuch Oaths were to be obſerv'd +! and though Oaths gt- 

ven againſt a publick Law ; were not to'be obſery'ds/ yetinſucha 

Caſe as this, Where the publick - was not - concerned 5 and where 
there was no Statute againſt the interpoſing fuch an-Oath;..the Oach 
ought to be obſerved; as. being a matter of far greater conſequence: 
than the Contradt : Nor ſhould Judges favour Perjury:, or eg- | 
ſnare people. who ttuſted Oathsz -and even. in Countreys: whete - .-- 
Statutes were inade againſt the validity of ſuch Oaths, they ordain- 

ed the Minorto be firff abſolved by a-Church-man2- , and fince we 

had no ſuch Abſolutions;:+ We could admit of no Reſtfturion,'.+To 
which it was Reply'd, that'the Laws Reftoring Minars were found- 

ed upon publick Good and Intereſt; and therefore it were-abſurd 

to ſuffer the Contravention of theft to be' ſecured by:an Oath, and 

that' an Oath adjeted by a Minor, ſhould no more. bind: than an 


thers own pon none am nemo poicit offs author tn rem ſuaws, 3. Tt 
eught: not to be reſpetted evenby the opinion of the Civilians, | 
there. is exorm leſion, which 4norm Leben is Aolus prefimpins + 

no. path can. ſecure againſt ;fravd or del." 4: 
nor--might have prejudged. himſelf by that oath, 
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Dit they.cauſed draw.this AR of Raglipement, Dilcharg 
Ke 


Obſervations; xgon the.ghid Þ artament 


ture, theiexaRing oflueb oat 3 6 


At, 
gerſon r to obtain The Writs to be declared null, 


were £ 


war 
and 1 


crav!d;that Com E FECE 
change; asis Cuſtomary' abroadzand a Billis in effe 


Compenſation 1s not even 
Common Law received: againſt Depoſitations. £2 TOR 
'* The reaſon why this A was only'extended to Bills drawn from 
abroad, or in favours of perſons abroad; "and not'to' Bills: drawn 
from one place within the Kingdonito another, was, *becauſe ifthat 
and not by Bands , and fo lad been priviledged by too/fummar 
execution... mere 
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except'thoſe whomre'publickly Infeft in Propet 
Lihenede'pro er Wodſet, ah poſt 7 of tivg La 
ofold Extent; holden ofthe King” or Prince, 'or in Lands of 4c 
Pounds :Vakuation ,, whether” Kitk-Iands; 'or other Bleach, Few 
or Ward+lands; 'atid'that appearand Heirs'being in " 


of the AR of Parliament 
- 4. Life-rents not conſtitute by Infeftments, but by perſonal 0- 
bligmeats, give not the Life-renters right to.,vote. 

5. Perſons Interdifted ſeeth t barrd from voting, fince 
they who were not fit for managing their own affairs, ought not 
to be truſted to vote for Commiſſioners to Parliamentsz but this 
I think ſhould only hold in InterdiQtions, cauſa coguita, very judi- 
cious men conſenting to voluntar InterdiQions. 

6. If the King be only Superiour ſapplendo vices of the immediat 
Superior, by his not entering to the Superiority : this will not give 
the Vaſſal a vote, fince the immediat Superior retains all the ca: 
ſualities, and conſequently remains ftill Superiour, albeit pro hac 
vice the King ſupplies the defe&t of the lmmediat Superiours lying 
_ out, by —_— the Vaſſal. x | 

7. Appearand Heirs,albeit in the terms of this A& haveno right 
to yote; if they have renounced, or if their Predecefſors were de- 
Cceccec 2 nuded, 


| " a proper tins are Otf6 be 
retence —_—_ emption , oremLiiy-ewag 
ay mae = yoluntar Redem. 
gnatiqn, or tion 

o. Is, was! Sand in thee Election of the Commiſſioner. of Baſt- 
Daf | Ape , Fur thee mhervore and fign- 
ed before the Mecting was diffolved; 4nd the votes of thoſs who 
CE nn, were not yore tho the Preſesrerurn'd 

ber; Bur in the EleQions for the eMers,; it 
ſon was copies vote, albeit be mdain: 
: from one of the peo he 


rving given. 3hd manner. of his a 
ment to the Meeting, 'and of hey his vote $ochem, and after bis 
REM) ingodiay ke the COTS TIA Qutneitiion, 


” Pu? 
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EY CT Tos 
hes aa Frpplanient ae che Gif 


js on ihe Ar of Parliament, 
which is here Ot/er. 1} . 


#* £ Fe: 4K. EFF | +: REG ao 
D>Y this Adtbs Wardens atediſcharged to judge, w 
J called wbeyi odly'to/intromet with,/any thing that pertains 'to:y.2j;om 
the: Dittay- of the Jaftice-Air,favingthe points that are needful for'o» ACT 
conſervatior” efithe Trews (or Truce Y that is 1o-fay ,: the Juriſ- 42.Px, 
dictibn'ofthetWardens by:this AQis-progogated to the cognition x x, 5, 
of:all-Crimes "which were goa v be*judged by them , fer's, pus. 
rvi of the peace betwixr the Kingdoms 5: and ſo the firſt , 7, 

part of the AQt ſpecifying Treaſon, was unneceflary, for it wascom- 
prehended under the general - but now the Commiſſioners of the 
Ragders, who areicome in place of the:Wardens, "have power di- 
rely; and fo-not only i#cidemter to judge Thefts, and many other 
paints of Dattay, 27 B21 WES. 

A 


"FF Oadd aftertheſe words,:The King thay make any man a Lord 4G n4: 
of Parliament z yer by the conſtant courſe 'of- poſterior Ats Par. 6, 
of Parliament concerning eleQtions and repreſentatives of Shires in K.74.4 
Parliament, *ad*by the conftant cuſtome acknowledg'd both by 
ing and Parliament, none can repreſent Shires in Parliament, bur 
ſath 'as are aQually choſen by the Shires whom they repreſent. 
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{ A Fer theſe words, That a Regiſtrat Extra will not ſtop a Cer- AZ 040 

rificatioh, whcn a Horning and its Executions are called for, ,, - 3 
but the Principal muſt be produced, [tis fit to add, Thit though S . 
this hold againſt the Uſer of the Horning; yet the Kings Donator' mY 
is not oblig'd to produce the Principal Horning, for elſe*by col- 200, 
Iifion betwixt the Debitor and the Creditor, the Kings Donator 
might be eaſily prejudg'd. + . | = 


'F 7 Hereas it is ſaid,thatdecimre incluſ2 are to be burdened with AZ 2 9 
VY VY no part of the Miniſters Stipend; for clearing whereof'it Par.x 1, 
may'be added,that this was ſo decided before the Commiſſion in Fa- K.Ja.s 
wwary 26. 1675. Heretors of Tuliallan contre Colvill; but afterwards p,229. 
in March 1684. the ſame Caſe being heard ia Preſentie before the 
Lords,by a reference from the High Commiſſion; it was found that 
conform to this Clauſe in the AR of Annexation,reſerving the tenth 
penny to the Ecclefiaſtick perſon, that therefore the Heretor 
having right to his Lands, cxm decimis 3nclufss, ſhould be lyable to 
the Miniſter for the tenth part of ys Feu-duty, with relief to 
him againſt che Titular pro #amto. 


Fter theſe words, The Ear! Marſhal contre Brae; add, this De- A& 147 
creet was in foro : And Stairs afferts, that competent and o- Par, 12 


mitted before Baron-Courts, is not confidered. Ja, 6. 
| | þ. 269. 


®(C) The 


AJ 162 © 
Par.12 


Ja. 6. 
P-227* tion 2667, thaving 


cording to the retoured Doty ( which was. the old way ) did or- 
dain, that Benefices ſhould be valued, and pay, int7fo tar as theſe - 
Benefices exceeded the modified Stipend, and fo they are burden: - 
cd in both theſe Atts as Beneficed perſons, and not as Stipendiary 
Miniſters, of whom this AR only ſpeaks, we 


48175 JN the ſecond Obſervation upon the ſaid AQ, it is faid; that the 
Par,13 Lords will allow the uſer of a Writ to condeſcend who was 
+ ? the Writer, albeit his name be not inſert, nor c ed: on 
Je: 2 in the Writ. But now by the 5th A, Parl. 3.Ch. 2. all Writ 
Pe 2” not condeſcending upon the Writers in the Body,areabſolutely mall, 
and not fappliable by a condeſcendence, ex poſt faG&o. 1215 8 


4380 His Obſervation ſhould be thus worded, The AR here rele. 
Para,  Þ tcedto, b the 34, AG, Par. 6. &, Hary; and the AQsdi. 
7 ſpenſed with both in this and the faid 34. 4G, w the 77.48, Par, 
ag, 6 Je | TRE 
E have this cuſtome of CMorning-gift from the Gerduans; 
= whichis called in their Language, Aorgengah, andis lear=. 
191; nedly treated by Ailerws,. in his Gamologia perſonarum illuftrizes, 
Par. x2 ©27:6- Where he defines Morgennatica tobe donnum matutinale 
K Tr olim apud Germanos & Francos una cum dote proprium paitrimeniuns 
69.283 erat Hx0ris, vid, pag, $60. | 


A#200 7 Hereas it isfaid there, that a Band wantingWitneſles is null; 

Par. 14 if the ſame exceed an hundred pounds, and is valid, if 

K. Ja, reliriaed to 100 pounds + Itis fit to add,that this ſeems tobe lome- 

; what dubious, in reſpet of the 175 A#, Par, 13. K.Je.6.and 5, 

p, 286. AF, Par. 3. Ch,.2, whictf declare all Writts, without exceptien, 
null, that'are not ſubſcribed before Witnelſles. 


48 > TL being afferted in the Obſervations upon this AR, that the re- 
Par.1g 4 ſervation of the AR extends as well tothe Pang of Meiilal 
K. Fa, Sirks, asthoſe that are of the Biſhops penny 3 this Cauti- 
, © on ſhould be ſubjoyned, that notwithſtanding of the Deciſion there 
p.321 mentioned, March 25. 163r. Jt may be contended that Menſal 
Kirks arenot —_—_— inthe ſaid Nn, and that becauſethat 
exception mentions only Patronage of Kirks pertainitig to Biſhop-. 
ricks, whereas a Menſal Kirk is 6. —WaritES-A bein n part of the 
Benefice, and thediſponing a Menfal Kirk is aft Dilapidation 

of the Benefice, and focontrasy to other Acgof Parliament, 
Ry Not 


ber # So Oh 


(') | 
of the decidion 1 have theok ee, is and AZ 13% 


N -thiie-this AQ rliamerit s deligned © make all Retour, Pr. 25 
even atthe*inſtance- of the neareſt of Kin irreduceable 7a 30 K.Je.6 
years, and that even where competition is betwixt Heits of the +350. 
fame kind; as if a ſecond Brother had ſerved himſelf Heir tohis Fa- 
therduting the life of the elder Brother,or his Deſcendenrs ih lives | 
rea z and it ſeems this has been the opinion of the Lords jn the 
br are. bak Johoſtoun, 22, Novemb. 1665. Likeas the AQ | 
of Parliament makes no-diftinRion, but on the contrary, having 
extendedithe Prefcrifhion of Retours from 3, yeats to 20. and thag 
only jn favours of the ri s Heir, .and neareſt of Kin, it de- - 
clares- generally, that after tte ſaid 2g years, jy party ſhall be 
heard z' but yet it ſeems very hard, that if a ſecond Brother him? 
{1 whoknew he had an elder Brother; or yet more, if he were 
keeping 'Ccajly correſpondence with him whilt he wete abroad,” 
ſhould ferve bimſelf Heir to their Fathergthat thereafter this Service 
might not be reduced, notwithſtanding of this Preſcription of 20 
years" but it wovld likewiſe ſeen that there —__ be a ſpeciality 
in this caſe, becauſe the Dole, or it may bethe knowledge of the 
fecond-Brother, without-ary Dole, in ſome caſes mighe hinder 
Preſcription, which requires in Law bona fides, as one of its cilen- 
rial requiſits; and yer if a third party bought or compriſed that E- 
ſlate, the Preſcription might be valid, becauſe the impediment be- 
ing perſona! could not prejudge him: and it is fitto obſerve, that 
what faid in general in my Obſervations upon that AR concern- 
ing fangular Succefors, was only meant of fingular Succeſlors ac- 
quiring Rights before that AQ; for they having bought bona fide 
before that AR, a ſupervenient Law could not prejudge them. 
Or clearing the 4. Obſervation upon the faid AR, it is fit to ,... 
take notice, that albeit it be there infinuated, that Lords Ad 14 
of Ere&ion pay only a Blench Duty for the Lands Feued our Par.1. 
to them the time of the EreQionz yet it appears both by the ©#-1- 
Surrender and Decreet Arbitral following thereon, that they fill F: 37 Pe 
pay 2 Feu-duty for the Lands Feued out to them fince the i- 


on. DPI 
Noe,After a ſolemn debate before the Exchequer,upon the 24; 
of Jo 1686. It was decided in aCaſe betwixt Bellbzven 
the Caſh-keeper,that the King bas right tothe Feu-duties which 
anciently were due to Abbots, or Church-mmen, before the An- 
nexation,or to K.Je.6. before the EteRion ;and that theſe Feu-du- 
ties need not be redeemed 2s the Feu-duties of the Superiorities; 
which Sere holden of the Lords and Titulars of EreQion, and 
whereof they had not acquired the Property before the Surrender; - 
andthat notwithſtanding that for $@. years together, there was a 
Blench-duty payed for the faids Lands and ZXques made in Exche- 
yuer conforms = =— 
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by the xx Sl, F vas Rn all 
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. the Air rnd nds Gama behove. 50 
they. procurct? aoks, D 7 bo the Fer duties.and. ( Caſuglities- 
of the: ES, for payment; of inc fiderable Tack-duticy, 
O 1 a pretext that the King,was ftill kept in poſſeffipn 5; that 
they.might not ſcem to, contray ls the Act; ,:as; allo, othets'than 
che proper Vaſſals of Kirk-lands, procur'd,,from the Kig Rights 
of ; # Feu-duties after the King bad redeenvd the ſame . the - 
Titulars of EreQion, or procurd a, Right from. his Majeſty toire- ; 
deem them, and ſo did in, «ffe&t interpole , themſelves berwh:the : 
King and;his-Vaſſals of Kirk- lands ; : therefore by this AR. all theſe | 
indiret & courſes are diſcharg'd;and the Earl of Dymferm gihaving: 
rocur'd alongTack of thecaſualities of the Vaſſalsof theAbbacie of - 
Dafer ing conrining a Commiſſion to enter the Vaſlals wh fupre;.. 
the Exchequer would not allow the fame, albeit he had ptocired - 
a Ratification of that Right in Parliament, and a Letter from King 
Charles the 2d. {eclaring thatit fell nat under his -Cengatien, | 
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